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THE RIGHT TO BODILY INTEGRITY
AND BODILY AUTONOMY

Respect for the natural and inviolable right to bodily integrity, under-
stood as the right against significant, non-consensual interference with
one’s body, faces new challenges, which are related to the dynamic nature
of human rights and the social environment for their embodiment. The de-
bate about this right takes on new dimensions with the extensive develop-
ment of sciences about the nature of the human being, such as bioethics or
neuroscience, which extend bodily integrity to physical, biological or neu-
rological implants embedded in the body. Man is more than a socialized
individual and an individualized “socius”, a biopsychological entity, so
bodily integrity is necessarily connected to the state of his mental health as
a condition of physical health and bodily integrity. This is the reason why
criminal law is increasingly permeated by an attitude that calls for en-
hanced protection of mental integrity as a complementary element of the
right to bodily integrity. In this context, the right to bodily integrity is a
complex right, the content of which primarily includes the prohibition of
inflicting physical or mental injuries, the prohibition of torture and inhu-
man or degrading treatment or punishment, the prohibition of eugenic
practices, in particular those aiming at the selection of persons the prohi-
bition of slavery and forced labour, the prohibition on making the human
body and its parts as such a source of financial gain, the prohibition of the
reproductive cloning of human beings. But as a negative right, which im-
plies all these prohibitions, it also suffers legal restrictions, such as forced
castration in some legislations, physical injury in necessary defense, com-
pulsory vaccination and other measures in case of a pandemic, etc. All lim-
itations of this right require an indisputable justification, which often con-
flicts with hidden forms of its violation, especially when it comes to viola-
tions of mental integrity. As a positive right, the right to bodily integrity
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implies the right to bodily autonomy of the individual to make decisions
about his body, and its interference means interfering with and limiting his
free decisions. In modern criminal law, setting limits for bodily autonomy
faces more complex questions, which have wider axiological implications:
whether and to what extent acts of self-harm or destruction of personality,
such as drug addiction, abortion should be banned, selling organs, selling
one's own body, such as prostitution or hard manual labor, or to prohibit
gender reassignment. Starting from the fact that the concept of the basic
right to bodily integrity is not monolithic, answers to those questions should
be sought starting from the higher postulate of human dignity, which is
alien to the respect of this right as a property right.

Keywords: the body, right to bodily integrity, bodily autonomy.
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1. The body

The body is precondition of human existence and reference point of many
legal norms. But the law only rarely asks what the body is more precisely. Ac-
cording to the most basic definition, the body is the entire structure of a human
being, composed of many different types of cells that together create tissues and
subsequently organs and then organ systems. This definition implies the defini-
tion of the human body as a functional whole of parts that have a vital function,
i.e. maintain human life. Therefore, when we talk about the right to bodily integ-
rity, we mean first of all about the integrity of the body of a living person. In other
words, the right to bodily integrity is a pendant to the right to life. But what is
life?

The definition of the life actually is varies much more than is exhausted
by the legal approach, according to which life begins from the moment of birth,
or from a particular legal aspect - pregnancy, and lasts until the moment of brain
death. More than 100 definitions of life have been counted that lead to rather
concise and inclusive definition, made by Darwin: “life is self-reproduction with
variations” (Corié¢, 2021: 55). Life in the medical sense is different from life in
the legal sense, or life in the biological or biochemical or ecosystem sense. Even
after heart failure and brain death, the cells of the body are still alive and can
remain that way for hours, which is what makes organ donation possible. These
complications point out something fundamental about what “life” is in the bio-
logical sense. In addition to the right to real life, the concept of the “right to virtual
life” also appears (Stanila, 2021: 118).

Fluid understandings of the concept of life have a direct impact on the
international human rights documents that declare the right to life as a fundamen-
tal, natural and inalienable right, but do not define its content. Thus, the Universal
Declaration of Human Rights mentions in its Article 3 stating that “Everyone has
the right to life, liberty and security of person”, but it does not define the content
of that right. The European Convention on Human Rights distinguishes four basic
rights, which are considered central rights: the right to life (Article 2), the prohi-
bition of torture, inhuman and degrading treatment or punishment (Article 3), the
prohibition of slavery (Article 4) and the right to freedom (Article 5). But the
right to life is not provided as an absolutely protected non-derogable right, and is
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considered an absolutely protected but derogable right (Omejec,2014: 844). In
article 2, paragraph 1, the Convention provides that: “Everyone’s right to life
shall be protected by law”, but paragraph 2 contains exceptions in which depri-
vation of life will not be considered in conflict with this article.The Convention
complicates the definition of life with the provision from Article 8, paragraph 1,
which stipulates that “every person has the right to respect for his private and
family life, home and correspondence”. The question arises: what is “life” and
what is “private and family life”? It is obvious that the definition of life in Article
2 implies its biological determinism, while private life in Article 8 includes the
social status and relations of the individual with his social environment.

Other international documents on human rights do not go further; so the
Universal Declaration of Human Rights (Article 3: “Everyone has the right to
life, liberty and the security of person”); the International Covenant on Civil and
Political Rights (Article 6 paragraph 1: “Every human being has the inherent right
to life. This right shall be protected by law. No one shall be arbitrarily deprived
of his life”, but provides exceptions in paragraph 2 (s. Baci¢, 2021: 30). The
vagueness of the concept of life has implications for determining the content of
the right to the body, as well as the degree of its derogability.

In the absence of a generally accepted definition of life, from the legal
and cultural point of view, the label “life” is an artificial binary construct invented
by human culture that does not describe what is actually going on at the biological
and biochemical level (Bublitz,2022:2).This approach leads to the observation of
life as a biopsychological function of the human body, made possible by its in-
tegrity. The legal concept of life deviates from the biological concept in defining
the right to life, considering the unborn child as alive, from the aspect of inher-
itance rights, or the occurrence of death by the cessation of all biological func-
tions of the body. This applies primarily to those areas of the legal system that
concern personal rights. But in certain areas of bioethics, medical law, even crim-
inal and civil law, parts of the human body at the cellular biological or biochem-
ical level become the subject of legal regulation (transplantation of body parts,
changes in the structure of the genome, etc.). On the other hand, there are also
legal rules that refer to the treatment of the human body even after the end of life
(for example, penal codes provide for penalties for digging up a grave, or trade
in vital organs removed from the body of a deceased person etc.).
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Today, the generally accepted definition, which actually views the body
as a biological framework for life, is the subject of numerous disputes, coming
from the ranks of feminists, artists and disability theorists, who propose its post-
human reconceptualization with potential legal implications. In addition to the
views that support the expansion of the concept of the body, from the aspect of
enhanced protection of cyborg bodies, some legal scholars suggest redefining or
even dismissing the right to bodily integrity because of its uncertain foundations.
Of particular importance is the question of the boundaries of the body because
the legal treatment of prostheses and assistive devices depends on whether they
are part of it.

The body has its upper boundary, which implies the existence of all or-
gans of a human being with all their functions, while its lower boundary is the
existence of vital organs and their functions, without which life ceases. The body
exists, and thus life, even if there are no limbs, kidneys, eyes, or they don’t work,
etc. But in that case the question arises whether prostheses, and under what con-
ditions, can be considered body parts. This issue is of key importance for legal,
and especially criminal law considerations, in the light of the fundamental legal
distinction between persons and things, and therefore human rights in relation to
them. The difference in law between persons and things originates from Roman
law (Gaius, Institutiones 1.8: Omne autem ius quo utimur, vel ad personas perti-
net vel ad res vel ad actiones: All the law that we use refers either to persons or
to things or to lawsuits). This division (persons, things, lawsuits) has traditionally
entered the framework of large civil codifications from the 19th century, accord-
ing to Guy ’s systematization.

The law must thus draw normative boundaries, which cannot go beyond
the biological integrity of the body, but cannot descend below the boundary of
the existence of the identity of the person residing in that body. In other words, a
new artificial sapient creature cannot be created by replacing all body parts with
things (Frankenstein). Between these extremes, there remains a large margin of
evaluation and design of legal bases for the development of new legal rules in the
field of bioethics, medical, civil and, especially, criminal law.

3. The concept of the body has become problematic today due to the de-
velopment of medicine, bioethics, neuroscience and technological development
in general, which has produced revolutionary advances in solving the problems
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of various diseases and physical or mental disabilities of people. They made it
possible not only to replace biological parts of the body (tissues and organs)
through transplantation, but also to implant things that replace or supplement the
functions of certain organs. Biohybrid artificial organs are of such nature, which
include all devices that replace the function of organs or tissues and contain both
synthetic materials and living cells (Colton,1995: 415). But in addition to biohy-
brid organs, medicine has developed a wide variety of organs made of different
artificial materials (synthetic membranes, titanium and cobalt-chromium for
prostheses, polymeric comonents etc.). Possibilities of organ replacement, such
as heart, liver, kidneys, etc. with the help of organ transplantation or artificial
implants, open numerous, first of all, ethical dilemmas, such as the question of
the “bionic man”, a man whose many organs have been replaced by artificial
ones, and the principle and ethical limitations inherent in this process. Ethical
justification is found in the knowledge that man has always used objects from
nature and technological progress to facilitate life without ethical concerns, so
when technology and medical technique allowed these objects to replace parts of
his body, medicine incorporated them into practice by adopting just the simple
utilitarian principle of “help but do no harm.” (Roumeliotis, 2021: 56).

The legal regulation of body and neuro implants is at the very beginning
of the formation of legal standards and norms on various aspects of the use and
protection of body and neuro implants. The reason for this is that the establish-
ment of the relevant legal regime is faced with very rapid scientific and techno-
logical progress in this area, which is at a higher level in relation to certain artifi-
cial organs, while for others it is in a lower, early stage (eg neuro implants). Like-
wise, clinical trials with brain computer interfaces and advanced prosthetics are
a particular problem, as well as a clear division of rules that would apply to treat-
ment and enhancements with different types of body implants, in terms of rules
to be followed and limitations to be set (Palmerini,2015: 226).

Human implants have numerous implications not only for bioethics and
medical law, but also for other areas of law, especially criminal and civil law. The
starting point for considering the legal consequences is the answer to the question:
are implants part of the human body in the legal sense and to what extent do they

1 Hench, Jones, (eds.) (2005)
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affect the right to bodily integrity. And while in relation to biotech implants,
which are functionally connected to other organs in the body by transplantation,
there are no major problems, in the focus of the legal debate are other, non-living
implants, nanotechnology implants and information carriers (Roosendaal,2012:
81). All implants are things, so if the point of view that they are part of the body
is accepted, they should move to another legal regime of personal rights (ius quod
ad personas pertinet). It is an indisputable fact that we use artifacts every day to
expand our physical abilities or to overcome our physical deficiencies. For exam-
ple, we use microscopes and telescopes to see things beyond the natural range of
our visual system. Several twentieth-century philosophers have pointed out that
when people use artifacts and technologies, they often tend to become extensions
of their bodies: they become embedded in the user’s body schema (Van den Berg,
2012: 159).

Today, that opinion is taking on very serious proportions, due to the rapid
development of new technologies and achievements in creating “cyborg-assisted-

life”” and “cyborgization”, terms that refer to the use of tomorrow’s computer pro-
cessors in a body embedded in today’s relatively unchanged anatomy. The pre-
diction that over time populations in developed countries will increasingly resort
to implant technologies, not only for critical life-saving devices such as pacemak-
ers, which are currently used for several dozen medical therapeutic interventions,
has been confirmed. Unprecedented progress has been made in the development
and use of internally integrated technologies such as nanobio-information-cogno
and silicon-based platforms, platforms for nanotechnology materials (e.g. thin
graphene (carbon) with MoS2 (molybdenum disulfide) and biotechnological plat-
forms (eg synthetic DNA), communicating via telemetry within a framework of
an interior intranet to an exterior Internet. In the next stage of advancement, the
functions performed by these devices will be down-sized through progress in syn-
thetic DNA, molecular computational devices, and nano-sized processors, de-
ployed alongside, and within cells and organs as permanent non-organic, internal
adjuncts to our anatomy. The important driver behind electrical control implan-
tation is the development of the substrates, that is the material part of the com-
puter, measured in nanometers, just a few atoms wide. We might anticipate that
traditional medicine, even the ever-improving pharmacology, will be replaced or
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augmented by implanted/telemetry bio sensors, organ stimulators and pumps, uti-
lizing the materials, electronics, computer processors and inter/intra-body com-
munication networks to enhance or replace failed human organs. The develop-
ment of “cyborgization” is going so fast, that it is increasingly plausible to predict
that homo sapiens born today, who carry genes and anatomical structures intro-
duced 3.5 billion years ago, thanks to new technologies that overcome historical
biological limitations, will be considered in less than a century inferior and un-
changed (unmagnified) creature (Carvalko, 2013: 9).

The establishment of an appropriate framework for these changes, which
open numerous ethical, cultural, identity and other issues, lags behind the increas-
ingly massive application of artificial modifications of the human body, and thus
of the human personality. It also has no answer in relation to the possibility of
criminal abuse of their application, which can take different forms: violent
changes in personality and its psychological characteristics, introduction of vi-
ruses, hacking through internal intranet telemetry, endangering health through in-
tentional damage to implants, etc.

One of the categorical terms, around which a system of rules relevant to
the basic human right to bodily integrity should be created, is “the body”: whether
and under what conditions artificial organs are considered parts of the body. The
starting point for determining that term must be the general understanding of the
human body, which is also adhered to by the humanities, as a functional system
of organs that sustains human life. This system includes biological and non-bio-
logical implants, which replace or complement the functions of vital and other
organs. The condition for considering a physical, chemical, hybrid or other non-
biological implant as part of the body is that it is permanently connected to other
organs and that it is in continuous functional connection with them. So, for ex-
ample, a built-in pacemaker, but also an attached mechanical limb, an eye im-
plant, etc. From the point of view of criminal law, any damage to such an implant
or prosthesis should be considered a bodily injury. This is not the case with pros-
theses and other devices that help a person to function normally (crutches, wheel-
chairs, etc.), but are not permanently and functionally connected to other organs.
Their destruction can be qualified as damage to other people’s property.
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This principle should also apply to implanted/telemetry biosensors, organ
stimulators and pumps, which use computer processors and inter/intrabody com-
munication networks to improve or replace damaged human organs. Processors
and networks located outside the body cannot be considered part of it, but cases
of their damage may fall under the legal definition of bodily injury, which in all
criminal laws includes bodily harm as well as health impairment. It should be
pointed out, however, that the complexity of the problems of new technologies
requires many times more engaged legal minds in the search for an appropriate
legal framework, harmonized with the absolute ideas and principles of law, faced
with the increasing challenges of the future of humanity.

2. The right to bodily integrity

The right to the bodily integrity is important, because it determines the
crossroads, where certain directions of the development of law branch off, espe-
cially the law on human rights, bioethics, medical, criminal and civil law. But,
contrary to the frequent repetition that it is a pendant of the right to life and that
it is a fundamental right, the determination of its content and scope is left to the
very nebulous area of human rights and their protection. First of all, the right is
not explicitly declared natural and inviolable in the basic international human
rights documents, with the exception of the Convention on the Rights of Persons
with Disabilities (Article 17: every person with disabilities has the right to respect
for their physical and mental integrity on an equal basis with others (See:
Lavazza, Giorgi, 2023: 6). Thus, the European Convention on Human Rights
does not mention this right, determining its negative content through other provi-
sions: prohibition of torture (Article 3), the freedom from slavery and forced labor
(Article 4), right to freedom and security of person (Article 5), the right to respect
for private and family life, home and correspondence (Article 9) and the freedom
from discrimination (Article 15; s. Akandji-Kombe, 2007: 20). As all these arti-
cles cover in a very fragmentary way various aspects of rights that have a personal
character, it remains unclear whether the right to bodily integrity is considered a
separate right, whether it is synonymous with the right to personal integrity,
which includes the integrity of the human being as a biological, psychological
and social entity.
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On the other hand, it is completely unclear which negative and positive
obligations arise from the right to bodily integrity. While other provisions set
numerous exceptions, which give them the character of derogable rights, as an
absolute and non-derogable negative right, the Convention declares only the pro-
hibition of torture and inhuman or degrading treatment or punishment (Article 3).
Article 3 does not contain another paragraph that would determine the circum-
stances that allow the limitation of this right. Accordingly, it can be concluded
that in terms of this provision there is no room for restrictions given by law (Si-
movi¢, 2010: 36). Is the prohibition of torture really absolute and non-derogable?
Avrticle 3 of the ECHR does not define torture, nor inhuman or degrading treat-
ment or punishment. Accordingly, the European Court of Human Rights and,
prior to November 1999, the European Commission of Human Rights have de-
veloped a complex and extensive body of jurisprudence to determine the constit-
uent elements of these forms of abuse. In the case Ireland v. UK European Court
of Human Rights drew a distinction between torture, inhuman treatment, and de-
grading treatment, holding that such a distinction was necessary because of the
“special stigma” attached to torture. An act must cause “serious and cruel suffer-
ing” to constitute torture. In this instance, the Court held that ‘the five techniques’
caused “if not actual bodily injury, at least intense physical and mental suffer-
ing... and also led to psychiatric disturbances during the interrogation,” and
therefore constituted inhuman treatment, but did not “occasion suffering of the
particular intensity and cruelty implied by the word torture.” The Court thereby
effectively replaced the distinction based on the purpose of the act with a subjec-
tive assessment of the severity of the pain and suffering caused by the act. Ac-
cording to such a distinction, degrading treatment that reaches a certain severity
can be reclassified as inhumane treatment, which in turn, if severe enough, can
be reclassified as torture.?

As the most explicit emanation of the right to bodily integrity, the prohi-
bition of torture is an absolute and peremptory norm (jus cogens) of international
law and can be enforced even against a state that has not ratified any of the rele-
vant treaties. Despite this, the use of torture remains widespread and many gov-
ernments, as well as insurgent groups that control territory (such as Boko Haram

2 Association for the Prevention of Torture, (2008: 57).
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in Nigeria, regimes in Sri Lanka, Iran, Afghanistan and other countries), continue
to use torture to oppress and persecute people to this day. In addition, in the search
for an adequate response to the spread of international terrorism, discussions on
deviating from the prohibition of torture and its use as a last resort in the event of
preventing a terrorist attack are revived.That view is linked to the rejection of the
prohibition against self-incrimination and the question of the admissibility of the
evidence obtained in an illegal manner (torture; See:.Thienel, 2006: 350).The rule
of necessary defense is used as the main argument for that position. This rule is
accepted in the European Convention on Human Rights as a permissible devia-
tion from the absolute right to life: if it is permissible to take the life of another
in the case of necessary defense, all the more (“argumentum a majore ad minus”,
“from the greater to the smaller”- if something is allowed for a more serious case,
it should also be valid for a lighter one) torture or inhumane treatment should be
allowed if there is an actual attack on the lives of others (planted bomb in a school
with many children), so that the terrorist would be forced through self-incrimina-
tionto detect it and thus prevent it.

International conventions on the prevention and punishment of terrorism
firmly stand on the international community’s view on the absolute prohibition
of terrorism and the inadmissibility of evidence obtained by coercion. lhe spirit
of international conventions is such that ‘torture’ and any form of cruel, inhuman
or degrading treatment is an aberration of international human rights law. The
right not to be tortured is absolute, unqualified and non-derogable. But some na-
tional anti-terrorist legislations do not always follow those jus cogens prohibi-
tions of international law. In this case too, double standards are manifested in the
attitude of those states towards international criminal law: that they accept and
apply its norms and standards when they consider it to be in their interest. Con-
sequently, traditional legal limits on the use of force had to make way for a new
perception of national security in the war against terror. Most nations of the world
have responded to domestic and international obligations following the 9/11 in-
cident in the US by passing specific laws to prevent terrorism. After
P.AT.R.I.LO.T. Act of October 26, 2001 USA, such laws have been adopted by
the United Kingdom, Canada, New Zealand and Australia, while in other Western
countries reforms of penal legislation have been carried out (Anwukah, 2016: 16).
Emphasizing the reason for security in “the war against terror” above the interest
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of protecting rights, the anti-terrorist legislation makes its way to the position that
torture, albeit in a covert form, is a necessary strategy for obtaining direct intelli-
gence about terrorist attacks or terrorist networks through confessions. Deviations
from international law in national legislations take the form of various measures,
such as indefinite detention without trial, trial of terrorists before a special court,
abolition of the right to remain silent and legal representation, wiretapping of
lawyer-client communications, use of torture and drugs to force confessions, or
increased surveillance and reduced privacy protection. Finally, above the legisla-
tive level of prevention of torture as a criminal offense regulated in the main
criminal laws, there always remains an open question - what if acts of torture are
carried out by state authorities, and how to overcome the practice of their impu-
nity.

If this (long) story about the prohibition of torture leads to the conclusion
that the right to bodily integrity stands on very slippery foundations, we can agree
that this right on the international and national level has not been established in a
concise manner and with all the necessary guarantees of its inviolability. Accord-
ing to the possible restrictions, such as: compulsory vaccination, taking alcohol
from the blood in the case of a misdemeanor, deprivation of liberty based on
broad legal grounds, etc., it seems that it is a non-absolute, derogable right, and
that the only absolute element that gives that right the character of natural rights,
it is the individual's right to control and preserve one’s body*

A step forward in clarifying the right to bodily integrity is made by the
EU Charter of fundamental rights, which Chapter 1 on dignity contains the right
to the integrity of the person (Article 3): 1. Everyone has the right to respect for
his or her physical and mental integrity. 2. In the fields of medicine and biology,
the following must be respected in particular:

(a) the free and informed consent of the person concerned, according to
the procedures laid down by law; (b) the prohibition of eugenic practices, in par-
ticular those aiming at the selection of persons; (c) the prohibition on making the
human body and its parts as such a source of financial gain; (d) the prohibition of
the reproductive cloning of human beings. In its judgment of 9 October 2001 in
Case C-377/98 Netherlands v European Parliament and Council (2001), the

3 Association for the Prevention of Torture, (2008: 57).
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Court of Justice confirmed that a fundamental right to human integrity is part of
Union law and encompasses, in the context of medicine and biology, the free and
informed consent of the donor and recipient.

For the approach of the European Charter contained in this provision, it
is significant that this right connects the physical and mental integrity of the per-
son into a single subjective right that protects both inseparable components. In
times of violence of all kinds, especially psychological, the right to personal in-
tegrity becomes more and more important. Man is exposed to terrible pressures,
which cause individual and collective reactions - from extreme apathy to extreme
anger and aggressiveness that can be attributed to the most brutal forms of vio-
lence, senseless killings “from sports”, etc. Today, people are mercilessly ex-
posed to hate speech that spreads on the Internet, mass manipulations, intimida-
tion with war, mass diseases, etc. The connection between such traumatic effects
on the personality and its not only psychological, but also mental health, has been
confirmed by numerous scientific researches and the life experience of each of
us. Medicine deals with the psychosomatic causes of numerous diseases. Psycho-
logical injuries or psychological torture can reach the level of severe physical
injuries and even lead to death (Herring, Wall, 2017: 566). The right to the integ-
rity of the person is a natural synthetic construct that combines the right to bodily
integrity and the right to mental integrity. It protects man as a physical, psycho-
logical and moral being. The mental structure of the human personality is part of
his bodily integrity. The body is not only the physical but also the mental substrate
of human life

The integral approach to conceiving the right to the integrity of the person
is based on the philosophical tradition, related to the teachings of John Locke and
J. S. Mill about “our ownership of ourselves” - our rights to our own property.
Property primarily includes the right over our body, which excludes any physical
touching of others. However, our selves do not consist only of our bodies. Our
minds are certainly also a part of ourselves, which implies ownership of the mind
as well as of the body (Mill: “Over himself, over his own body and mind, the
individual is sovereign.” Locke even considered ownership of the mind to be pri-
mary, because he thought that we gain ownership of ourselves originally through
the mental act of taking responsibility for our actions. Of course, there is great
disagreement about the relationship between mind and body. On some views -
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physicalist views - our minds are just a part of our bodies, or are reducible to our
brains, or parts of our brains. But on other views, minds are not just parts of the
body. For example, according to one widely held view in philosophy, our minds
are distinct from, although completely determined by our brains, the same way
that a statue differs from a lump of clay from which it is entirely determined.
According to Neal Levy, our mind as a set of mechanisms and resources that are
not limited to internal resources composed of neurons and neurotransmitters is
not completely contained in the skull, but instead spills into the world (Douglas,
2020: 382). According to this thesis of the extended mind, if someone interferes
with my smartphone or diary, it interferes with my mind, and thus with me, and
thus violates my rights to self-property. Or, for example, violation of the right to
the integrity of the person represents well-known forms of brainwashing, such as
hypnosis and aversion therapy, which clearly interfere with the mind and impact
on the body: they affect a person’s brain states.

The nature of the right to personal integrity, in its complex meaningas a
cluster of heterogenous constituent rights, enables the opening of an endless area
of its operationalization through the development of international norms and
standards, its constitutionalization in national constitutions and, especially, crea-
tive reforms of criminal legislation. The main reform direction, stimulated by re-
cent conventions (on gender equality, bioetics, computer crime, environmental
protection, etc.), is precisely the strengthened protection of the bodily and mental
integrity of the individual. The result of that orientation, especially in criminal
legislation, is the expansion of the zone of criminal protection against human
trafficking, family violence, violence against children and women, discrimination
on all grounds, hate speech, computer violence, harassment, stalking, psycholog-
ical intimidation, sexual violence, illegal genetic, biopsychological and similar
interventions in the human body.

3. The bodily authonomy

The concept of personal autonomy is an essential part of modern human
rights. Man is an autonomous, conscious and responsible being, an independent
and self-sustaining entity that develops individually in the open space of human
rights. The European Court of Human Rights has defined personal autonomy as
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“the ability of everyone to lead his life as he wishes”, which includes “the possi-
bility of engaging in activities that are considered physically and morally harmful
or dangerous to his personality” (Hurpy, 2018: 38). Of course, we cannot under-
estimate the role of society, because an individual’s life is not isolated and is
always influenced by many external factors, so that his autonomous decision-
making will often collide with the necessary limitations of the environment in
which he lives, with the equal freedom of decision of other individuals, as well
as the power the state and its coercion. Bodily integrity and autonomy refer to a
human right that everyone should enjoy and consists in free decision-making
about their body and their life. While bodily integrity and autonomy are them-
selves human rights, they are also central to the enjoyment of other human rights
principles that fulfill the content of human dignity as the highest value.

Unlike the right to bodily integrity as the right that allows a person to
have his body whole and undamaged and without physical interference and vio-
lent interference from others, bodily autonomy is defined as the right to make
decisions about his own body and life without coercion or violence. Bodily in-
tegrity refers to the integration of the self and the rest of the objective world, so
violating it is significantly different from interfering with decisions about one’s
body. An individual is free to decide whether to undertake physical work, go to
the doctor, have sex, give birth to children, etc. From this basic difference arises
the difference of possible justification for interference in the first or second right.
The right to bodily integrity is basically a negative right, which creates prohibi-
tions for violent interference with the body, as well as positive obligations for the
state to take measures to preserve and protect bodily integrity (the right to health,
to a healthy environment, protection of disabled persons, protection and provid-
ing conditions for children’s development, etc.). The right to autonomy is basi-
cally a positive right, which includes obligations to respect autonomous decisions
through the creation of legal, economic, social and other conditions for their
adoption and implementation. Likewise, while every person has the right to bod-
ily integrity, the realization of bodily autonomy is not equally accessible to all
individuals, such as children, persons with physical or mental disabilities, but also
persons whose decision-making autonomy is limited by legal restrictions (pris-
oners in prison, soldiers in barracks, persons limited by professional obligations,
etc.). Bodily autonomy presupposes not only independent decision-making about
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one’s body, but also the ability to execute that decision, which again depends on
bodily integrity.

There are different explanations about the content of the right to bodily
autonomy, depending on how the meaning of the right to the body is explained
by lawyers. There are those who claim that bodies should be viewed as property,
which can be owned and transferred; those who reject access to property and in-
stead argue that rights such as ‘the right to bodily integrity’, ‘the right to privacy’
or ‘the right to autonomy’ should be used to protect the special status of the body,
and a third group who believe that there is something that can say for both views,
and the ideal solution lies in finding the appropriate combination of property ac-
cess and integrity/privacy. The significance of this dispute can be seen in the con-
text of various legal issues: when considering the issue of living organ donation,
should organs be treated as property that can be bought or sold like any other
thing, or does the unique status of the human body mean that it should not be
commercialized by treating it as property; or should confidential medical infor-
mation about someone be considered proprietary or should it be protected through
the right to privacy (Herring, Chau, 2007: 34).

Nevertheless, to a large extent, the discussion about the content of the
right to bodily autonomy rests on the Lockean tradition of considering one’s own
body in terms of ownership: “My body, my property”! (Kall, Zeiler, 2014: 106).
According to this thesis, the right of property over the body protects against all
corporeal and non-corporeal forms of interference in the free decision-making of
the subject of this right. A similar claim applies to other types of rights from
autonomy (“rights to autonomy’’) and rights arising from privacy (“rights to pri-
vacy”).

Contrary to such a narrowing of the freedom of autonomy towards a de-
rivative of the right of ownership of the body, it should be considered that its
content is more determined by the idea of individual freedom as a necessary con-
dition for autonomy, emphasizing that freedom is always situated relationally and
that it becomes meaningful only as freedom in relation to its factuality social and
cultural dimension. Autonomous decisions are made in the midst of social rela-
tions, in interaction with others and in the context of the equal rights and freedoms
of others.
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As a fundamental right, guaranteeing bodily autonomy is a basic condi-
tion for equality of human rights, especially rights that affect the person and its
physical and mental integrity (right to privacy, gender equality, right to health,
etc.). It is of key importance for realizing the right to non-discrimination. Acts of
violence, coercion, lack of respect for consent, denial of sexual and reproductive
health information and service, all represent violations of this right and remain
pervasive around the world. This right is about more than individual rights and
requires more systemic change involving more fundamental legislative processes
- at least, until structural systems of oppression are challenged and broken away
with and new dynamics put in place. Respect for the integrity of the body and the
integrity of the person and its autonomy implies a critical attitude towards the
guestion - whether the state can dictate the choice of an individual about his body
about things that do not harm others or offend the dignity of the human species.
Consistent respect for this right imposes the attitude that state intervention of pri-
vate bodily choices should only be permitted if based on Mill’s harm principle,
or where the dignity of the human species as a whole suffices to justify public
intervention.

10. The implications of bodily autonomy in the comprehensive meaning
of free decision-making about one’s physical and mental integrity are very broad
and relate to several areas of human rights and their protection: from the right to
procreation and the permissibility of abortion, sexual freedom, donation of human
organs, etc., to suicide, self-harm and the right to die with dignity. A special prob-
lem is respecting the bodily autonomy of persons who have a limited ability to
form their will and make decisions, such as children. The right of parents to make
irrevocable non-therapeutic decisions on behalf of their children is particularly
controversial, especially when it comes to irreversible decisions about surgical
modifications of their children’s bodies (Fox, Thomson, 2017: 501).

However, bodily autonomy is often prevented by legal, social, religious,
and institutional norms that prevent personal decisions over own body. Examples
of these norms include “marry your rapist” laws in some legislations that allow
perpetrators to escape punishment if they marry their victims, denying autonomy
experienced by survivors of rape. Some of these legal, social, religious, and in-
stitutional norms directly or indirectly threaten physical and mental health, or
even life. As an emanation of individual freedom, respect for bodily autonomy as

39



The right to life and body integrity
Chapter 1: The right to life - the right to survive

a fundamental right in convergence with other rights, especially the right to pri-
vacy, inspires legal reforms in numerous legal fields. Today, the changes related
to sexual freedom, protection of children, its facilitation for persons with disabil-
ities, and especially the achievement of gender equality, are particularly topical.
These are areas in which numerous studies point to the extremely worrying status
of bodily autonomy. Thus, the 2021 State of World Population report, titled My
Body is My Own, marks the first time a UN report focuses on the power and
agency of individuals to make choices about their bodies without fear, violence
or coercion.The report examines data on women’s decision-making power and
on laws supportive of sexual and reproductive health and rights. Tragically, only
55 per cent of women have bodily autonomy, according to measurements of their
ablity to make their own decisions on issues relating to health care, contraception
and whether to have sex.The innovations necessary to overcome such a situation
are particularly related to the reforms of the criminal legislation, encouraged by
the adoption of new international conventions that are on the line of strengthening
the right to bodily autonomy (European Convention on preventing and combating
violence against women and domestic violence (Istanbul Convention), UN Con-
vention on the rights of persons with disabilities, European Convention on action
against trafficking in human beings, UN Basic Principles for the treatment of
prisoners, and others international documents).

Starting from the position that there is no right to bodily autonomy with-
out social justice and liberation, this right acquires the character of a permanent
postulate for the overall transformation of today’s society, in which the paradox
of individual freedom still reigns (Rousseau: “man is born free and ewerywehre
he is in shackles™).

4. Conclusion

The rights to the body, bodily integrity and bodily autonomy are increas-
ingly important rights, which confront the human personality with all its values
with more and more challenges of the modern age. They are at the crossroads of
existential rights, such as individual freedom, personal integrity, rights to privacy
and other subjective rights, which presuppose respect for the human being and
the elementary conditions of his existence, faced with the possibilities offered by
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modern technologies and knowledge about human life.There is no doubt that
these rights are natural and inalienable, because they are related to the right to
life, but the determination of their content in international human rights docu-
ments, with some exceptions, such as the absolute prohibition of torture, is too
fluid and leaves a number of ambiguities: what is the human body and what are
its bounderies, in the light of the development of new technologies that enable
the use of various implants and prostheses and other devices that help a person to
function normally (“bionic man”); the understanding of bodily integrity as a sym-
biosis of the biological and mental components of the person and on that basis
connecting of these rights with similar personal rights; and, finally, bodily auton-
omy and its transformation of its basis from the ownership right (“my body my
property”) to the freedom of choice (“my body my choice”).

All these aspects of the right to the body are not consistently regulated in
the international conventions on human rights, so it remains to be viewed as a
fundamental right to be regulated by national legislation.The aim of this paper is
to clarify theoretical positions that can serve as suggestions for determining a
basic approach to respect and protection of the right to the body and related rights
in criminal and other areas of law.

Bibliography

Akandji-Kombe, Jean-Francois, (2007): Positive obligations under the European Con-
vention on Human Rights A guide to the implementation of the European Convention
on Human Rights, Council of Europe, Human rights handbooks, No. 7

Association for the Prevention of Torture (APT) and the Center for Justice and Interna-
tional Law (CEJIL), (2008): Torture in International Law, a guide to jurisprudence,
Geneva, Washington

Bacié, Arsen, (2021): PROLEGOMENON, YEARBOOK HUMAN RIGHTS PROTEC-
TION, RIGHT TO LIFE Number 4 Novi Sad

Bublitz, Christoph, (2022): The body of law: boundaries, extensions, and the human right
to physical integrity in the biotechnical age, Journal of Law and the Biosciences, Pub-
lished by Oxford University

41



The right to life and body integrity
Chapter 1: The right to life - the right to survive

Carvalko, Joseph R. (2013): LAW AND POLICY IN AN ERA OF
CYBORGASSISTED LIFE 1 THE IMPLICATIONS OF INTERFACING IN THE
BODY TECHNOLOGIES TO THE OUTER WORLD. Published in: 2013 IEEE
International Symposium on Technology and Society (ISTAS): Social Implications
of Wearable Computing and Augmediated Reality in Everyday Life

Colton, Clark K., (1995): Implantable biohybrid artificial organs, Cell Transplantation

Volume 4, Issue 4, July-August

Cori¢ Dragana, (2021): Right to life, whatsoever life is, YEARBOOK HUMAN
RIGHTS PROTECTION, RIGHT TO LIFE Number 4, Novi Sad

Douglas,Thomas, (2020): From Bodily Rights to Personal Rights In Andreas von Ar-
nauld, Kerstin von der Decken & Mart Susi (eds.), The Cambridge Handbook of New
Human Rights, Cambridge

Fox, M and Thomson, M (2017) Bodily Integrity, Embodiment and the Regulation of
Parental Choice. Journal of Law and Society, 44 (4)

Gasson, Mark N., Kosta, Eleni, Bowman, Diana M., Editors, (2012): Human ICT Im-
plants: Technical, Legal and Ethical Considerations, Information Technology and
Law Series Volume 23, Springer, The Hague

Hench, Larry L. and Jones, Julian R. (Edit.), (2005): Biomaterials for artificial organs
and tissue engineering, Cambridge

Herring,Jonathan, Chau P.L.(2007): MY BODY, YOUR BODY, OUR BODIES

Medical Law Review, Volume 15, Issue 1,Spring,

Herring, J., & Wall, J. (2017). The nature and significance of the right to bodily integrity.
Cambridge Law Journal, 76(3)

Hervieu, Nicolas, (2008): Internet et protection de 1’ intégrité physique et morale, Droit &
la vie privée (Art. 8 CEDH) , LA Revue des Droits de L,Homme, Décembre

Hurpy, Héléne. (2018): La protection juridique du corps dans I’hypermodernité : les excés
de la volonté individuelle en question, CONNEXIONS 110/2018-2

Kall., Lisa F., and Zeiler, Kristin, (2014): Bodily Relational Autonomy. Journal of Con-
sciousness Studies, Volume 21, Numbers 9-10,

Lavazza, A., Giorgi, R., (2023): Philosophical foundation of the right to mental integrity
in the age of neurotechnologies. Neuroethics 16, 10

Omejec, Jasna, (2014):Konvencija za zastitu ljudskih prava i temeljnih slobodaa u praksi
Evropskog suda za ljudska prava, Strasbourski acquis, Zagreb

Palmerini, Erica, (2015): A legal perspective on body implants for therapy and enhance-
ment, International Review of Law, Computers & Technology, Volume 29

Roosendaal, Arnold, (2012): Implants and Human Rights, in Particular Bodily Integrity,
Part of the book series: Information Technology and Law Series (ITLS,volume 23)

42


https://ieeexplore.ieee.org/xpl/conhome/6596466/proceeding
https://ieeexplore.ieee.org/xpl/conhome/6596466/proceeding
https://ieeexplore.ieee.org/xpl/conhome/6596466/proceeding
https://www.sciencedirect.com/journal/cell-transplantation
https://www.sciencedirect.com/journal/cell-transplantation/vol/4/issue/4
https://philpapers.org/s/Thomas%20Douglas
https://philpapers.org/s/Thomas%20Douglas
https://philpapers.org/rec/VONTCH-3
https://philpapers.org/rec/VONTCH-3
https://books.google.com/books?hl=en&lr=&id=dABgAgAAQBAJ&oi=fnd&pg=PP1&dq=implants+and+artificial+organs&ots=j6P0eLtYQu&sig=9Us1mWBUhT0s56yRw70NHFbCyU8
https://www.tandfonline.com/author/Palmerini%2C+Erica
https://link.springer.com/chapter/10.1007/978-90-6704-870-5_8#auth-Arnold-Roosendaal
https://www.springer.com/series/8857

The right to life and body integrity
Chapter 1: The right to life - the right to survive

Roumeliotis, G. (2021). Bionic man: Principles and limits. HOw. TTep1odikd prlocooiog,
(13)

Simovié, Miodrag N. , (2010): Standardi Evropske konvenvencije za zastitu ljudskih
prava i osnovnih sloboda o zabrani muéenja, nehuanog ili ponidavajuceg postupanja
ili kadnjavanja i zakonodavstvo BiH, u “Nasilni¢ki kriminal: etiologija, fenome-
nologija, prevencija”, Priredila Dr Leposava Kron, IKSI Beograd

Stanild, Laura Maria, (2021): LIVING IN THE FUTURE: THE RIGHT TO VIRTUAL
LIFE, YEARBOOK HUMAN RIGHTS PROTECTION, RIGHT TO LIFE, Number
4 Novi Sad

Thienel, Tobias, (2006): The Admissibility of Evidence Obtained by Torture under Inter-
national Law European Journal of International Law, Volume 17, Issue 2

Van den Berg, Bibi, (2012): Pieces of Me: On Identity and Information and Communica-
tions Technology Implants, in Information Technology and Law Series ((ITLS,vol-
ume 23))

43


https://www.springer.com/series/8857

