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Preface

To address the challenges associated to the weak protection mechanisms,
challenging access to justice and of limited accessibility to victim support services,
the Serbian Government adopted the National Strategy on the Rights of Victims
and Witnesses of Crime 2020-2025 (hereinalter: Strategy) and the accompanying
mmplementation actions plans for the periods 2020-2022 and 2023-2025
(heremafter: AP 2020-2022 and AP 2023-2025), with the aim to fully align its
normative framework with relevant international standards, establish a national
victim support network, improve the protection of vicims and witnesses and raise
awareness about victims’ and witnesses’ rights, but also to address many issues

prevail in this area related to mstitutional, human and financial insufficiencies.

The author of this book actively contributed not just to the development of those
policy documents since 2016 (in the capacity of independent expert), but also to
their implementation through the drafting necessary legislation, guidelines and
training materials.

In the process of drafting the Strategy and the AP 2023-2025 the Ministry of Justice
incorporated evidence-based policy making principle’ in both documents in
various ways, starting with conducting a comprehensive ex-ante analysis, but also
through the connecting development of the future policies in certain areas with the
findings of the assessment and monitoring the situation in those areas using
scientific methods. Such an approach was used also to deal with very important
issue concerning position of especially vulnerable victims in the procedural
function of witnesses, incorporating in the AP activities that provide for establishing
the sustainable monitoring over the position of this category of witnesses. This
assumes developing the methodological toolkit for conducting the monitoring
periodically but also conducting the mitial analysis to assess comprehensively the
current state of play.

' Kolakovié¢-Bojovié, M. (2022). Human Rights Protection: From Populism to the Evidence - Based
Policy Making. In: Yearbook. No. 5, Human rights protection: from childhood to the right to a
dignified old age: human rights and institutions. Provincial Protector of Citizens - Ombudsman.
Institute of Criminological and Sociological Research, Novi Sad; Belgrade, pp. 63-80.
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This book resulted from the comprehensive analysis conducted within the project
which 1s a part of the Mult-Partner Contribution “Facility supporting the
strengthening of the Rule of Law in the Republic of Serbia”, which contributed to
the achievement of the obligations stemming from Chapter 23 - Judiciary and
Fundamental Rights, in line with the EU acquis. Work Package 6 of this Multi
Donor Action, 1.e. the project, being cofinanced by the European Union and
the Austrian Development Cooperation (ADC) and implemented by the Austrian
Development Agency (ADA), to address strengthening capacities for victim
support and protection and strengthening of procedural rights (heremnafter: ADA

Project). The book was published with the support of the same project.

The Institute of Criminological and Sociological Research (hereimafter: ICSR) was
approached by ADA Project Team in order to establish the partmership in
mmplementation of the following three project tasks arising from the activities 2.2.1-
2.2.3 of the Action Plan.

In order to support the Ministry of Justice in carrying out AP implementation in a
timely manner, the ICSR 1s tasked with the following activities:

() elaborate a review of the existing interviewing practices applied by
authorities conducting proceedings and other participants therein with
regard to questioning of vulnerable witnesses and make recom-
mendations for improvements.

(1) elaborate a review of the existing case law with regard to imposing
sanction for acts that disrupt the court’s normal process, ordering
measures of procedural protection of victims and witnesses, cautioning
and fining defence attorneys and other participants in the proceedings
who 1nsult the witness or the injured party or threaten them or endanger

their safety and make recommendations for improvements.

(1) Both assignments were done together with the development of the
methodological toolkit aimed at establishing a uniform methodological
approach to sustainable, periodical monitoring of the situation in this

area.

Taking into account the ongoing process of harmonizing legislation and practices
i the Republic of Serbia with relevant EU standards, the findings of the
abovementioned analyses produced within the project support are presented in this
book in the context of the relevant strategic and legal framework and its ongoing

14



and planned reforms to help the readers to better understand the context in which
this initial cycle of the monitoring has been done.

This book resulted from the author’s wish to put together the main features of the
current state of play, namely, the main achievements and the remaining challenges
with regards to the access to justice, protection and support for crime victims in
Serbia. This 1s done through presenting them against the relevant (mostly
European) standards, and through the nine main topics/issues that determinate the
overall position of crime victims, especially those particularly vulnerable. In
addition to the findings, it also provides for a comprehensive set of
recommendations for improvement. Finally, the full set of the research tools used
to gather the findings 1s included in the book. Presented in a clear and systematic
way, those findings and recommendations can be widely used, equally by
researchers and practitioners interested in the topic, as well as by the policy makers
that are currently in the middle of more than challenging reform processes. The
fact that the book is published in the format of a bilingual monograph (in English
and Serbian), and as such will be equally accessible to domestic and foreign readers,

1s a peculiar curlosity.

The moment of publishing this book matches the 10" anniversary of delining the
Interim Benchmarks in Chapter 23 of the accession negotiations with the EU that
deal with the access to justice for crime victims, but it also coincides in time with
the process amending the Criminal Procedure Code and developing a new Law on
Juvenile Crime Offenders and Criminal Law Protection of Juveniles, as important
reform milestones. It could be therefore used as a starting point to closely monitor

a reform progress in the upcoming years.
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1. Introduction

As explained in the Preface, this book presents the consolidated findings of the
mitial monitoring of the position of particularly sensitive victims of crime, in
relation to the application of procedural support and protection measures, aimed
at preventing their re-traumatisation and secondary victimization during

mterrogation, as a prerequisite for ensuring access to justice.

Although the monitoring was focused on the position of particularly sensitive
victims of crimes, the specifics of their position were shown by placing them m a
more comprehensive context of support, protection and access to justice, whereby
the legal regime and practices of dealing with particularly sensitive categories of
victims were presented according to the principle of the need to establish
additional, higher standards compared to the general regime, applicable to all
vicims of crimes. In this way, interested readers are given an insight into both

regimes.

The monograph 1s structured into the five chapters, starting with the introductory
remarks, followed by the contextualization of the monitoring, after which the
methodological framework and monitoring findings are presented, followed by a
list of recommendations for improving the current situation.

In accordance with the aforementioned systematics, in Chapter 2 of the book, the
context of Serbian accession negotiations with the EU 1s clarified as the broadest
framework for planning and implementing reforms aimed at harmonization with
relevant international standards, and then also the reform directions defined by
national public policy documents. In the same chapter, the key problems in terms
of protection and support for victims, as well as access to justice, are summarized,
including specific challenges related to the need to provide additional protection
for particularly vulnerable categories of victims.

The third chapter is dedicated to the presentation of the methodological approach
to the monitoring of the position of particularly vulnerable victims in the Republic
of Serbia, where possible models are first presented, 1e. three different

methodological approaches which, in accordance with the available time, financial
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and human resources, can be used for periodic monitoring of the achieved
progress, based on the findings of this mnitial monitoring cycle.

The fourth, the most extensive chapter, is dedicated to the analysis of the current
situation in the subject area, whereby each of the nine subchapters that are based
on nine key questions determining the position of victims of criminal acts, 1s
structured 1n an identical way: to identify and preview the relevant international
(primarily European standards in that area), the current state of the normative
framework and proposed solutions for its changes; then, key problems in practice
and finally, recommendations for improvement. Within each subchapter, the
specifics of the position of particularly sensitive categories of victims, whose
additional vulnerability 1s recognized under Directive 2012/029/EU, are
highlighted.

Chapter Five contains a consolidated list of all recommendations. Their
mmplementation would result in a significant progress in terms of protection,
support and access to justice for victims of crime in Serbia, especially for those who
are particularly vulnerable.

The monograph includes (in Annexes I-VI) a full set of methodological tools
developed for monitoring purposes, such as questionnaires for victims and
professionals who work with them, a list of questions for focus groups, but also a
standardized structure of monitoring reports that should be used in subsequent
monitoring cycles.

2. The policy and legal framework

2.1.  Background: On the EU accession negotiations or how
the reform frame was buult

2.1.1.  The process of screening and developing the Chapter 23 Action
Plan
Republic of Serbia has opened the accession negotiations with EU mn 2016.

Anyway, the process of aligning its’ legal and mstitutional framework with KU

18



acquis and the relevant international standards had started much earlier and
became very intensive since 2013 after coming-in screening phase. The Screening
of Serbian normative and institutional framework with relevant acquis within
chapters 23 and 24 started in September 2013 with explanatory screening
(presentation of the relevant acquis and EU standards to the Serbian institutions.
This stage has served as starting point for assessment of an alignment level of the
Serbian legislative and institutional framework with the acquis and EU standards,
during the bilateral screening in December 2013. The screening process resulted
in publishing the Screening Report® by the European Commission (hereinafter:
EC) in 2014 which addresses i1ssues related to the position of victims. Chapter 23
(heremafter: Ch. 23) deals with the victims’ issues through the organization of
Judiciary as well as through the protection of fundamental rights, the child rights
and the prosecution of war crimes. Recommendations provided in the Screening
Report obliged Serbian authorities to dralt, (in inclusive and transparent process
that assumes inclusion of all relevant stakeholders and CSOs) but also to adopt
and mmplement the detailed action plan to serve as a “reform road map” and
starting point for adoption and implementation of dedicated strategic documents
i various fields relevant for treatment of victims in general as well as those
coming from vulnerable groups.” The Action Plan for Chapter 23 (herealter: AP
Ch. 23) was adopted in July 2016 to address recommendations from the
Screening Report.

2.1.2. Interim Benchmarks
The negotiations in Chapter 23 officially started i July 2016 by the adoption of
the Common Negotiation Position for Chapter 23". In addition presenting the
breakdown of the reform processes achieved to the moment of its adoption, the
Negotiation Position also sets out the comprehensive list of the so called Interim
Benchmarks (hereinafter: IBMs), namely the targets to be achieved in order to
prove the reform progress made, before issuing the Interim Benchmark

* Screening Report for Chapter 23, available at: https:/enlargement.cc.curopa.cu/screening-report-
serbia-chapter-23-judiciarv-and-fundamental-rights_en?prefLang=M, last accessed on April 2" 2025.

* See more in: Kolakovié-Bojovié, M. (2018). Child Victims in Serbia - Normative Framework,
Reform Steps and EU Standards. In: Stevanovié, 1., Pravda po meri deteta. Belgrade: Institute of
Criminological and Sociological Research, pp. 171-183. Available at: http:/institutecsr.iksi.ac.rs/184/.
' Common Negotiation Position for Chapter 23, available at:
https://www.mel.gov.rs/upload/documents/pristupni_pregovori/pregovaracke pozicije/ch 23 eu_co
mmon_position.pdf, last accessed on April 2 2025.
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Assessment Report (heremafter: IBAR) which should define the list of closing
benchmarks for the finalization of the accession negotiations in Ch. 23.°

In terms of the reform requirements relevant to the position of victims, the

Negotiation Position has brought, among others, three very important IBMs:

“.. Serbia amends its legislation (including the Criminal Procedure Code) so as
to align 1t with the EU acquis on procedural rights and on victim's rights.” (IBM
no. 44) and

“Serbia steps up the respect of rights of the child, with particular attention for
socially vulnerable children, children with disabilities and children as victims of
crime...  Serbia establishes a child friendly justice system, mcluding through
amendimng and implementing the Law on juveniles...” (IBM no. 42), and it also
called Serbia to improve 1ts witness protection and victim support system and
ensuring victims' rights and access to justice without discrimination in the context

of prosecution of war crimes. (IBM 18)

The process of fulfilling the requirements defined in such manner was governed
by the AP Ch. 23 in the period until 2020 when this document was revised. The
reporting on the reform achievements was also based on the (Revised) AP Ch.
23 and the monitoring mechanism established therein. However, in 2023 the EC
decided to introduce a new reporting mechanism which should allow it to assess
whether, and to what extent has Serbia already fulfilled the IBMs in Ch. 23,
including those relevant to the position of victims. The Negotiation Group for
Chapter 23 received by mid-2023 the EC request to introduce a reporting based
on the assessment of the fulfilment of the requests under IBMs and based on
such a request and using the templates developed by EC, the Negotiation Group
prepared and submitted the Initial Self-assessment Report by the end of 2023.
Upon analysis of the information received, the EC has responded to the
Negotiation Group by mid-2024 providing it with a brief assessment as well as
with a number of requests for each of IBMs. In addition to this the Negotiation
Group submitted the updated Report by the end of 2024. The nature of the EC’s

requests varies to a great extent. Namely, while some of them refer to providing

’ For more info. on the evolution of the methodology applicable to the accession negotiations in Ch.
23, see: Mati¢ Boskovié, M. and Kolakovié-Bojovié, M. (2022). New Approach to the EU
Enlargement Process - Whether COVID-19 Aftected Chapter 23 Requirements? International
Scientific Conference “The recovery of the EU and strengthening the ability to respond to new
challenges - legal and economic aspects® in Osijek, 9-10 June 2022allenges - Legal and Economic
Aspects, 6. pp. 330-350.
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additional information or improving the quality of the report provided, some
refer to improving reform processes, taking additional steps (short/term or
long/term) or ensure continuity of the reform processes already initiated/started.
Paired with the fact that the APCh.23 has expired, this pluralism and the different
nature of the requests have created a sort of challenging situation as for the
Ministry of Justice (hereinafter: MoJ) as an institution in charge of coordinating
the Ch. 23 reform processes as for the institutions in charge of the reform
mmplementation in terms of the need to classify the requests received and to
identify the reform priorities to be implemented in the upcoming period.’

2.1.3. The Growth Plan and the Reform Agenda
How highly rated this issue 1s in the Ch. 23 reform process, 1t 1s visible from the fact that 1s
has been recognised also as one of the indicators in the Reform Agenda’ adopted in
October 2024, under the Growth Plan for the period of 2024 - 2027 (adopted on 8
November 2023), where the five Western Balkans governments committed to soclio-
economic and fundamentals reforms they will undertake to spur growth and convergence
with the EU. Based on this the Commussion proceeded with sigmng loan and facility
agreements with the beneficiaries.” Within this new context the efliciency of the reforms is
not anymore just a matter of the proper protection of the vicims’ rights, but also the
precondition to have the implementation of those reforms financially supported by the
European Commission. Namely, the Growth Plan is supported by an increase of financial
assistance through the new Reform and Growth Facility which entered into force on 25

* See more in: Kolakovi¢-Bojovi¢, M., & Markovi¢, M. (2025) EU Accession Negotiations of Serbia
as a Framework for Improving the Position of Child Victims, 7he International Scientific Conféerence
“Contemporary challenges in the achievement and protection of human rights” Thematic Conference
Proceedings, University of Pristina, Faculty of Law in Kosovska Mitrovica, Institute for Criminological
and Sociological Research, Institute for Comparative Law, https://doi.org/10.63177/is¢.2025.01.

" European Commission (2024) COMMISSION STAFF WORKING DOCUMENT, Serbia,
Accompanying the document Commission Implementing Decision approving the Reform Agendas
and the multiannual work programme under the Reform and Growth Facility for the Western
Balkans Brussels, 23.10.2024 SWD(2024) 241 final, available at:
https://enlargement.ec.europa.eu/document/download/43922e{8-b98-4d49-b757-

2¢579bb17d70 en?filename=SWD 2024 241 1 EN autre document travail service partl v3.p
df; last accessed on April 3, 2025.

* The full text of the Agreement concluded with Serbia can be accessed here:
http://www.parlament.gov.rs/upload/archive/files/cir/pdf/izvestaji/14 saziv/337-2784 24.pdf, last
accessed on April 3, 2025.
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May 2024. The Facility will complement the current financial assistance under the
Instrument for Pre-accession Assistance (IPA IIT).’

In the Reform Agenda for Serbia, it has been provided that “it will also contribute to the
reform of juvenile justice and to the protection of procedural rights of suspects, accused
persons and victims.” (Reform Agenda, 2024: 10)

By the adoption of the detailed Reform Agenda, Serbia has committed itself, among others:

- To amend the Criminal Procedure Code as planned by the Reform Agenda and
to address challenges identified during the implementation of the Code and
mtroduce mmportant provisions of the EU acquis mnto the national legal
framework, such as... ensuring that vicims of crime receive appropriate
mmformation, support and protection and are able to participate in criminal
proceedings.

- To, based on the recommendations received from the Furopean Commussion
and the work on amendments to the Criminal Code and the Criminal Procedure
Code, draft and adopt a completely new Law on Juvenile Offenders and Criminal
Protection of Juveniles, which will enable harmomsation with several laws that
have been amended i the meantime, but also with mternational and EU
standards, i order to ensure that vicims of crime receive appropriate
information, support and protection and are able to participate n criminal
proceedings.

- Toamend the Family Law which will include a ban on child marriage and more
effective protection against domestic violence by introducing several new types of
offences relating to children and persons with disabilities.

- To establish 20 services for supporting victims and witnesses of criminal offences
in the Republic of Serbia, systematize support officers through a systematization
act in each higher court, and make these services functional in 20 higher courts."

" See more at: Commission approves Reform Agendas of Albania, Kosovo, Montenegro, North
Macedonia and Serbia, paving way for payments under the Reform and Growth Facility,
https://enlargement.ec.europa.eu/news/commission-approves-reform-agendas-albania-kosovo-
montenegro-north-macedonia-and-serbia-paving-way-2024-10-23 _en , last accessed on April 2025.

" Vlada Republike Srbije (2024) Instrument za reformu 1 rast za Zapadni Balkan: Reformska Agenda
Republike Srbye, available at:
https://www.mel.gov.rs/upload/documents/nacionalna_dokumenta/reformska_agenda rs 2024 202
7.pdf, last accessed on April 3, 2025.
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2.2.  The national strategic framework

In addition to the activities provided in the Action Plan for Chapter 23, the relevant
measures for improving the position of victims are also governed by the national

strategic documents.

To respond to the requirements from the Common Negotation Position, the
Ministry of Justice, with the support of the MDTF-JSS project, as well as the OSCE
Mission to the Republic of Serbia, m the period 2016-2018. conducted a
comprehensive analysis of the compliance of criminal legislation with Directive
2012/029/EU, as well as a comparative analysis of various models of the

organization of victim support services in Europe."

2.2.1. National Strategy for the Enforcement of the Rights of Victims and
Witnesses of Crimes in the Republic of Serbia in 2020-2025 period

On the basis of these analyses, as well as the pilot project previously carried out by
the OSCE. Mission in the Republic of Serbia and the Public Prosecutor's Office of
the Republic of Serbia, in June 2018 the work of the working group for the
development of the National Strategy for the Improvement of the Position of
Victims and Witnesses of Crime in the Republic of Serbia began. After two years
of work and several rounds of the consultative process and public discussion, the
Government of the Republic of Serbia adopted the National Strategy for the
Enforcement of the Rights of Victims and Witnesses of Crimes in the Republic of
Serbia in 2020-2025 period at the session held on July 30, 2020. with the
accompanying Action Plan for the 2020-2022 period (hereinafter: Strategy for
victims)."”

When it comes to the key challenges recognized by the Strategy in this field, it was
stated that the legal framework of the Republic of Serbia is harmonized to a

" On the challenges that preceded adoption of the Strategy see more in: Kolakovi¢-Bojovié,
M. (2016) Victins and Witmesses Support in the Context of the Accession Negotiations with EU. In:
Naucno-struéni skup sa medunarodnim uée$¢em "Evropske integracije: pravda, sloboda 1
bezbednost', zbornik radova: Tom 2. KriminalistiCko-policijska akademija; Fondacija "Hans Zajdel',
Beograd, pp. 355-366

* Improvement of the Position of Victims and Witnesses of Crime in the Republic of Serbia 2020-
2025, Beograd, 2020, available at: https://www.mpravde.gov.rs/sr/tekst/30567/nacionalna-strategija-
za-ostvarivanje-prava-zrtava-1-svedoka-krivicnih-dela-u-republici-srbiji-za-period-2020-2025-godine-
19082020.php, pristupljeno 17. 08. 2022, str. 3.
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significant extent with international standards on victims' rights, since, in the
procedural capacity of the injured party, the victim in the legal order of the
Republic of Serbia has for decades been entitled to a whole series of rights,
recognized and codified by Directive (2012)029, but also that further, 1.e. full
harmonization, both criminal and judicial organizational legislation 1s still needed.
It has been recognized also that the most challenging step (both, in terms of the
budget and organization), but also the most beneficial one compared to the current
situation, would be establishing the network of support services for victims and
witnesses on the territory of the entire Republic of Serbia. The strategy stated that
currently, the provision of assistance and support to victims and witnesses i1s mainly
based on the activities of services established at certain courts and prosecutor's
offices, as well as certain civil society organizations, legal clinics and social care
centres. "There 1s no precise data on the number and structure of providers, as well
as the assistance programs they offer, and it 1s known that their geographical
distribution, as well as the variety of services they offer, are extremely uneven.
There are no clearly defined criteria for the professional qualifications of providers,
nor for the quality of the services they provide. Procedures for assessing needs,
referring victims to the services, as well as the provision of support itself are not
standardized. The training on victims' rights is not standardized or established as a
segment of the mitial and continuous training of judicial officers. Information about
available types of support is not systematized, nor available within a single
database."”

The National Strategy indicated that victims of crime who suffer from multiple
vulnerability need special protection.

The overall goal of the Strategy 1s to improve the position of victims and witnesses
in the criminal justice system of the Republic of Serbia in accordance with KU
standards contained i Directive 2012/29/EU.

In order to achieve the general goal, three special objectives were set:

- Special objective 1: Establishing a sustainable National Network of support
services for victims and witnesses of crimes in the Republic of Serbia, while

" Improvement of the Position of Victims and Witnesses of Crime in the Republic of Serbia 2020~
2025, Beograd, p. 30. See also: Kolakovié-Bojovi¢, M. and Grujié, Z. (2020) Crime Victims and the
Right to Human Dignity - Challenges and Attitudes in Serbia. In: Yearbook. No. 3, Human rights
protection: the right to human dignity. Provincial Protector of Citizens - Ombudsman; Institute of
Criminological and Sociological Research, Novi Sad; Belgrade, str. 239-269.
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preserving and continuously improving the achieved standards of quality and

availability of support services.

- Special objective 2: Improving the availability, quality and efficiency of the
implementation of measures for the protection of victims and witnesses of crimes
in the Republic of Serbia, with special attention to the protection of particularly
sensitive categories of victims and witnesses.

- Special objective 3: Raising the awareness of victims and witnesses of crime about
their rights i the legal system of the Republic of Serbia, as well as continuous
mforming the general public on the subject topic.

The basic idea behind these activities is the adequate preparation of concrete
solutions regarding the shortcomings in the penal legislation, identified by the
working group that worked on the development of the Strategy and Action Plan.
In this sense, the Action Plan envisaged amendments to the Criminal Code, the
Code of Criminal Procedure, the Law on Special Measures for the Prevention of
Criminal Offenses against Sexual Freedoms committed against Minors, the Law on
Enforcement of Criminal Sanctions and the Law on Enforcement of Extra-

Community Sanctions and Measures.

In terms of providing additional protection to the especially vulnerable victims, the
most relevant planned amendments to the Criminal Code and the Criminal
Procedure Code, would be as follows:

- alignment with the definition of victim from Directive 2012/29/EU.

- the right of victims to have a trusted person with them during the performance
of evidentiary actions.

- prohibiion of cross-examination and suggestive questions during the
examination of particularly sensitive victims and witnesses.

- improving the rights of vicims to submit relevant documents in criminal
proceedings.

- improvement of victims' rights to legal remedies in criminal proceedings.

- scope, availability and procedure of using data from the questionnaire on the
assessment of the individual needs of the viciim during the criminal proceedings.
- a minor as a witness and the status of a particularly sensitive witness.

- the use of a video link.

- conditions for exclusion of public from the main trial.

- protection of data on particularly sensitive witnesses.

- use of language in criminal proceedings/the right to translation and interpretatio.
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- jurisdiction and procedure for notifying the victim about the defendant's release

from custody.

In addition to the aforementioned normative assumptions, the national strategy
foresees a whole series of steps regarding the creation of institutional and
professional prerequisites for providing adequate support to victims of criminal

acts.

In 2022, the analysis was prepared, 1.e. an assessment of the effects of the
mmplementation of the Action Plan in the period 2020-2022, with the aim of
providing the necessary inputs to the working group established by the Ministry of
Justice, as an authorized proponent, for the purposes of drafting the Action Plan
for the implementation of the Strategy in the period 2023-2025". The Action Plan
for the mentioned period was adopted in July 2023.

2.2.2.  Other relevant national policy documents

In terms of protection, support and access to justice for victims of war crimes, the
National Strategy for the Prosecution of War Crimes for the period from 2021 to
2026" was adopted. In addition to this, the Prevention and Protection Against
Discrimination Strategy for the period from 2022 to 2030" is also important in this
area, as well as Strategy for preventing and combating gender-based violence against

women and domestic violence for the period 2021-2025", as well as the Program
for the fight against human trafficking in the Republic of Serbia for the period 2024-

2029".

" See more in: Kolakovié-Bojovié, M. (2017) Zrtva krvicnog dela (Poglaviie 23 - norma I praksa u
Republici Srbyi). In: Reformski procesi i Poglavlje 23 (godinu dana posle) - kriviénopravni aspekii; LVII
Savetovanje Srpskog udruZenja za kriviCnopravnu teoriju 1 praksu; Srpsko udruZenje za kriviCnopravnu
teoryju 1 praksu; Intermex, Beograd, str. 140-150.

" National Strategy for Prosecution of War Crimes 2021-2026. period, "Official Gazette RS, no.
97/2021., available at: https://www.pravno-informacioni-
sistem.rs/SIGlasnik Portal/eli/rep/sgrs/vlada/strategija/2021/97/1, last accessed on September 28.
2023.

“ Prevention and Protection Against Discrimination Strategy 2022- 2030. godine, "Official Gazette
RS', no. 12/2022.

" Strategy for preventing and combating gender-based violence against women and domestic violence
2021-2025 period, "Official Gazette RS, no. 47/2021.

" Program for the fight against human trafficking in the Republic of Serbia 2024-2029, "Official
Gazette RS, no. 25/2024.
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3. Methodological Approach

As previously mentioned, before the monitoring was conducted, the full set of
monitoring tools (the Monitoring Toolkit) had been developed accompanied by
the three different monitoring models/scenarios to be used depending on the
available time and resources for conducting the monitoring.

3.1. Possible models

Based on the ICSR experience in carrying out similar assignment, the above-
described tasks can be implemented in line with one of the following models:

Model 1: Trial monitoring

Implementation timeframe: 15-18 months

The composition of the project team: 6-8 researchers (5 trial monitors and 2-3

senior experts)

Description: This model assumes four step approach where the selection of cases
1s made to be analysed through the direct trial monitoring 1.e. attendance of
hearings during the 12 months period. The findings/notes made on each hearing
are later used to fill the questionnaire. This process should be repeated for each
case. These data were coupled with the additional qualitative research techniques
such as interviews and focus groups with legal professionals (judges, prosecutors
and lawyers) as well as with social workers and psychologists from victim support
services and social care centres. Based on information collected in this way, the
monitoring report is made reflecting the main aspects of practices used to protect

vulnerable witnesses during their interviewing.

Model 2: Case files analysis

Implementation timeframe: 9-12 months

The composition of the project team: 5-6 researchers (1 research assistant, 2-3 case

analysists and 2 senior experts)

Description: This model is based on the analysis of the case files selected based on
precise criteria sampling and upon approval of the court presidents to get copies of
the main documents from the case files that are later used to fill the questionnaire
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for each case. These data were coupled with the additional qualitative research
techniques such as interviews and focus groups with legal professionals (judges,
prosecutors and lawyers) as well as with social workers and psychologists from
victim support services and social care centres. Based on information collected in
this way, the monitoring report is made reflecting the main aspects of practices used

to protect vulnerable witnesses during their interviewing.

Model 3: Analysis based on the secondary sources

Implementation timeframe: 6-9 months

The composition of the project team: 3-4 researchers (1 research assistant, 1-2

analysists and 1 senior expert)

Description: This approach is based on the collection and analysis and synthesis of
data available in various reports, analysis and cases studies already (and recently
done) in the field accompanied with the additional qualitative research techniques
such as interviews and focus groups with legal professionals (judges, prosecutors
and lawyers) as well as with social workers and psychologists [rom victim support
services and social care centres.

3.2. Factors that determine the methodological approach

The choice of the methodology has been determined with the following factors:

a) Implementation timeframe: According to the ADA Project implementation

timeframe, this assignment had to be fully implemented within six months,
which means that only 3" model was feasible, since there was no time to attend

hearings or to get copies of the case files for the analysis.

b) Budgetary constraints: Taking mto account the total budget planned for the

implementation of these tasks as well as the tax regime applicable to the
project ICSR couldn’t involve more than three members of the research team.

o) Weaknesses of the ICT/judicial case management system that prevents

researchers from getting statistical information directly from the system

mstead of collecting them manually based on sampling of cases.

=

The amount of already available data: Taking into account the scope of the

analysis and assessments recently done by ICSR in the field (in last five years)
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there 1s a plenty of data already available in the ICSR databases that can be
used to develop this study.

Taking into account all the above-mentioned factors, we opted for applying the
Monitoring Model 3, while also developing the Monitoring Toolkits for other two
models, to ensure that the proper and regular monitoring can be done in various
circumstances regarding the four above-mentioned determinants.

3.3. Methodology used for developing this study

Implementation timeframe: This analysis was prepared in the period July 15-
December 15, 2024.

The composition of the project team: The ICSR research team was composed of

3 researchers (1 research assistant, junior researcher/analyst and 1 senior expert/
Team Leader).

The scope of the work: The work on this Study was divided in several phases:

Phase 1: Preparatory activities

At this research stage the consultative meetings between ICSR, MoJ and ADA
representatives took place to discuss the needs, the timeframe and feasibility of
application of different monitoring models in given circumstances. In parallel, the
ICSR research team was established and the timeframe defined.

Phase 2: Sampling and finetuning of methodological approach

Following the activities of the AP 2023-2025 as well as the relevant provisions of
the Directive 2012/29/EU of the European Parliament and of the Council of
25 October 2012 establishing minimum standards on the rights, support and
protection of victims of crime, and replacing Council Framework Decision
2001/220/JHA (hereinafter: Directive 2012/029/EU).

Based on this, the focus of the Study was on the following categories of especially

vulnerable victims:
- Child victims
- Women, victims of gender based and/or family violence

- Victims of trafficking in human beings

- Victims of war crimes
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- Victims of hate crime"”

The same approach was applied to the selection of the rights and/or protective
measures to be analysed where the provisions of the Criminal Procedure Code
(hereinafter: CPC) and the Directive 2012/029/EU” were used as a starting point,

namely:

- The nght of crime victims to take part/to be heard in the proceeding

- The status of an especially sensitive victims: Individual assessment

- The right to legal aid/legal representation

- Presence of a trusted person

- Limitation of a multiple mterrogation

- TForbidden or inappropriate interrogation technics

- Disciplinary measures against intimidation and reprisals against sensitive
victims

- Use of a video link

- The court infrastructure and the protection of sensitive victims

- Protection of the victim’s privacy and media coverage of trials

- The compensation claims and the protection of victims

A very important i1ssue was also to define the period covered by this analysis. In
this regard, the starting point was actually the Chapter 23 context where the main
target in the field is to fulfil interim benchmarks (hereinafter: IBMs) as soon as
possible in order to receive the Interim Benchmark Assessment Report (IBAR)
and the closing benchmarks. Considering this, the decision was made to focus on
a period after receiving the IBMs, therefore from 2017, where, of course,
quantitative data are mostly available closing with 2022/2023, but qualitative data

“ It is important to mention that Directive 2012/02/029 also explicitly mentions victims of terrorism,
which 1s clearly inspired by the serious terrorism acts across the world, including EU and proceeded
adoption of the Directive. However, in Serbian context, it has no sense to focus on this category of
victims since this crime rarely (almost never) appears in practice of Serbian authorities.

* Even the most important one as it set out the minimum standards in the subject one, this Directive
1s not the only one taken into account in this process, but also the other relevant EU legislation such
as: Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on
preventing and combating trafficking in human beings and protecting its victims, and replacing
Council Framework Decision 2002/629/JHA; Directive 2011/93/EU of the European Parliament
and of the Council of 13 December 2011 on combating the sexual abuse and sexual exploitation of
children and child pornography, and replacing Council Framework Decision 2004/68/JHA, but also
a several Council of Europe and United Nations instruments relevant for the rights of the selected
categories of victims.
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also covers 2024. This 1s also closely connected to the sources of data used to
develop this analysis.

Phase 3: Data collection

In this research phase the ICSR Research Team has identified and collected the
numerous sources of relevant quantitative and qualitative data available through the
documentary analysis, namely: monitoring reports, impact assessments, qualitative
and quantitative studies, annual reports of the Supreme Prosecutor Office and the
Supreme Court as well as of the Republic Statistical Office, scientific papers,
articles, books, thematic monographs, newspaper articles, social media posts and

discussions.”

While selecting these sources, it 1s very important to take nto account the
credibility of sources as well as the quality of the methodology used to produce
them 1n order to avoid transfer of potential mistakes, incorrect data or wrong data

mterpretations.

The most important source of data was monitoring reports prepared by ICSR,
ASTRA, HLC, etc. in the previous years, having in mind that they have been
produced through the analyses of a few thousand of case files and/or decisions in

the criminal proceedings involving especially vulnerable categories of victims.”

| A very important source of information for this initial study was document
prepared by the Working group for developing amendments to CPC
which presents the detailed overview of the amendments and supplements
to the CPC, having m mind that the position of especially sensitive
witnesses 1n criminal proceedings depends primarily on the CPC
provisions and secondarily of the manner in which they are being applied
by the police, prosecutors, judges and lawyers.

It 1s expected that the next cycle of the monitoring shed some light on the
possible challenges regarding implementation of the newly adopted
provisions of CPC i practice, but also that the third and each upcoming
monitoring cycle after the second one, will pay a much more attention to
the implementation practices and the challenges associated with them.

* For full ist of sources see Annex 1.
* See more at: http://institutecsr.iksi.ac.rs/; https://astra.rs/en/astras-publications/ and http://www.hlc-

rdc.org/?cat=268.
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In addition to the analysis of the secondary sources at, this stage, the ICSR Research
Team has developed and distributed a specialised questionnaire for Bar
Association of Serbia (hereinafter: BAS) in order to collect data on the actions
taken by BAS in cases when the court order disciplinary measures against the
lawyers whose behaviour and acts affect a dignity of the court, procedural discipline

or safety and/or peace and integrity of victims/witnesses.

Phase 4: Data analysis, data crossing and identification of the issues to be further
explored through the qualitative analysis.

This phase included crossing and analysis of data and information available in the
collected sources. This resulted in the identification of the most burning issues to
be in depth explored using qualitative methods.

Phase 5: Qualitative analysis using interviews and a focus group with legal
professionals (judges, prosecutors and lawyers representing especially sensitive
victims) as well as with social workers and psychologists from victim support
services. The discussion was held in early November 2024 with support of OSCE
Mission to Serbia. At this stage the case studies were also developed for the selected
cases.

Phase 6: Developing the draft Study and Presentation of the mitial findings.

Phase 7: Developing the final Study.

3.4. 'The content and the structure of this report

The data collected using the previously presented methodology are presented in
the Chapter 4 of the Book based on the main elements/issues that determines the
position of the especially sensitive victims in the procedural status/function of
witnesses 1n the criminal proceedings before Serbian courts and the overall
preconditions for their access to justice.

Therefore, the Report is organised based on the following issues/topics:

1) The right to take part/to be heard in the proceeding

2) The status of an especially sensitive victim: Individual assessment
3) The right to legal aid/legal representation

4) Presence of a psychologist and/or a trusted person
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Multiple interrogation

Forbidden or inappropriate interrogation technics and application of
disciplinary measures to protect victims as witnesses from such practices
Protection of victims' privacy and media coverage of trials

Use of a video link, the court infrastructure and the protection of sensitive
victims

Compensation claims and the protection of sensitive victims

For each of those issues the findings were presented from the following points of

view:
L.

1.

1l

1v.

The relevant international standards”

Currently applicable legislation, the gaps therein and ongoing
legislative amendments

The present challenges in practice

Recommendations for improvement

Also, each i1ssue was reflected through the lens of the specific needs and challenges

of various especially vulnerable categories of victims, namely:

Child victims

Women, victims of gender based and/or family violence
Victims of trafficking in human beings

Victims of war crimes

Victims of hate crime

Rec.1 Continuously use the standardized structure of the monitoring report to

allow Serbian authorities to closely follow the developments and
challenges occurred in each segment covered by the monitoring
between to reporting cycles, and to develop correctional measures

accordingly.

“ It 1s important to mention that in presentation of the relevant international standards the main focus
was on applicable EU directives and/or CokL. instruments having in mind the limited size and the
purpose of this document.
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4. The findings

4.1.  The right to take part/to be heard in the proceeding

Access to this essential vicims’ right m crimmal proceedings 1s directly
preconditioned by the role assigned to victims in the national legal system.
Accordingly, this also applies to the right to actively participate and to be heard in
criminal proceedings in the capacity of the victim as a witness.

‘With this in mind, it is important to mention that Serbian criminal legislation has
a long tradition of granting crime vicims a wide spectre of rights, including the
right to be heard through the interviewing of witnesses in criminal proceedings.

A very important point in this regard 1s a way of defining the notion of a victim in
the Criminal Procedure Code (hereinafter: CPC) to ensure that indirect victims are
not left behind.

4.1.1. The relevant international standards

Directive 2012/029/EU in par. 20 recognizes a diversity of roles that a victim can
have mn the criminal proceeding in various national legal systems, underlining that
this position 1s “determined by one or more of the following criteria: whether the
national system provides for a legal status as a party to criminal proceedings;
whether the victim 1s under a legal requirement or is requested to participate
actively in criminal proceedings, for example as a witness; and/or whether the
victim has a legal entitlement under national law to participate actively in criminal
proceedings and 1s seeking to do so, where the national system does not provide
that vicims have the legal status of a party to the criminal proceedings. Member
States should determine which of those criteria apply to determine the scope of
rights set out in this Directive where there are references to the role of the victim

mn the relevant criminal justice system.”

When it comes to the definition of a victim/determination who can be considered

as a crime victim, Directive 2012/029/EU in art. 2 provides that, “victim” means:
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(1)  Natural person who has suffered harm, including physical, mental or
emotional harm or economic loss which was directly caused by a criminal
offence.

(1)  Family members of a person whose death was directly caused by a criminal
offence and who have suffered harm as a result of that person’s death.

(@) ‘family members’ means the spouse, the person who is living with the
victim m a committed intimate relationship, in a joint household and
on a stable and continuous basis, the relatives in direct line, the siblings
and the dependent on the victim.

(b) ‘child’ means aby person below 18 years of age.

Pursuant art. 10 of the Directive 2012/029/EU, victims right to be heard means
that:

Member States shall ensure that victims may be heard during criminal proceedings
and may provide evidence. Where a child victim 1s to be heard, due account shall
be taken of the child's age and maturity. The procedural rules under which victims
may be heard during criminal proceedings and may provide evidence shall be
determined by national law.

In addition to the right to be heard in the criminal proceeding, the right to
participate in criminal proceeding is granted through the set of rights provided in
arts. 4-11 of the Directive, namely, through the right to receive information from
the first contact with a competent authority, to be informed on the status of his/her
case /complain, the right to interpretation and translation, the right to access victim
support services and the rights in the event of a decision not to prosecute.

4.1.2. Currently applicable legislation, the gaps theremn and ongoing
legislative amendments

As mentioned before, one of the priorities in the context of implementation of the
Strategy and accompanying Action Plan as well as in terms of fulfilling IBM 44 is
to fully align provisions of CPC with the relevant standards in the field of
procedural guarantees. In order to ensure this, the working group established by
Mo] has developed comprehensive amendments to CPC in mid-2024. The
amendments have been subject to public debate. The public debate was still



ongoing at the moment of conducting monitoring and the amendments haven’t
been adopted at time of drafting this book.

These amendments, among others, tackled the definition of victim traditionally
provided in article 2 of CPC as a definition of “injured party”, but also significantly
broadened the scope of victim’s rights, including the right to be heard and the
mechanisms to protect especially vulnerable victims in the context of exercising this

right in criminal proceedings.

Before amendments, art. 2 of CPC in par. 11) defined "mjured party" is a person
who’s personal or property rights have been violated or threatened by a criminal
act.

According to art. 2 of draft amendments to CPC “injured party” shall be a person
whose personal or property right has been violated or jeopardised by a crimial
offence; as well as the spouse of the person whose death occurred due to the
criminal offence, the person with whom the mjured party lived in common-law
marriage or any other permanent personal association, children, parents, adopted

child, adopted parent, brother, sister and the legal representative of such a person.

The proposed amendments are a significant step forward in terms of aligning the
definition of victim in CPC with article 2 of the Directive 2012/029/EU. Namely, a
new definition given in CPC itself is fully aligned with article 2 of the Directive
(2012)029. The only difference still appears to be the notion “injured party” used
mstead of “vicim” which 1s associated with the Serbian legal tradition where the
notion of victim 1s narrower than the notion of injured party and traditionally used
to mark just a person who directly suffered a harm from a crime.

Therefore, this new definition of victim guarantees that all the rights™ are assigned
to all persons recognized by the Directive 2012/029/EU just a term “injured party”

1s used mnstead of “vicim”.

* When it comes to the rights assigned to victims/injured party, according to art. 50 of the draft
amended CPC, the injured party shall be entitled to: 1) Translator or interpreter in accordance with
provisions of this Code; 2) free and confidential access to assistance and support services; 3) submit
a motion and evidence for realizing a restitution claim and a motion for interim measures for securing;
4) present facts and propose evidence of importance for proving the subject of assessing evidence; 5)
engage a proxy from the ranks of attorneys; 6) be notified about the type and manner of receiving
medical, psychological and other technical assistance, support and protection in accordance with the
law; 7) at personal request, to be accompanied by a person of trust when undertaking actions in which
he/she participates, except where this jeopardises the interests of the proceedings; 8) examine the files
and objects serving as evidence; 9) be advised about the dismissal of the criminal report or the fact
that the public prosecutor is dismissing criminal prosecution; 10) be advised about the possibility of
assuming criminal prosecution and representing the prosecution; 11) file a complaint against the
decision by the public prosecutor not to undertake or to dismiss criminal prosecution, except in the
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4.1.3. 'The present challenges in practice

The above-mentioned amendments have a huge practical value through the
narrowing the discretion of the authorities in assessing whether someone could be
considered as a victim and assigned with other rights, including the right to be heard
i criminal proceedings.

It 1s expected that this will prevent in future the situations identified in some fields
of monitoring, e.g. when it comes to the cases of women, victims of gender based
and/or family violence, the recent monitoring results showed that some of the
family members of women victims of murder were not granted with all the
necessary rights (e.g. their children were not granted the status of injured person in
the crimmal procedure differently from their parents; family members were not
provided with legal aid/representation, so they were forced to pay legal aid on its
own, etc.”)

4.1.4. Recommendations for improvement

Rec. 2  Judges and prosecutors, as well as the lawyers who act in the capacity
of legal representative/proxy of victims need to be provided with the
adequate training to better understand the newly adopted concept of a
victim 1n Serbian criminal procedure especially in the context of
protecting their rights that have been recently incorporated i CPC.

case from Art. 283, paragraph 3, and Art. 284a of this Code; 12) be notified about the stage of the
proceedings, actions and measures taken with respect to the criminal report that he/she has filed, or
the motion for criminal prosecution, except if this would harm the interests of the proceedings; 13)
be notified without delay, at personal request, about termination of detention or the escape of the
defendant from detention, and measures undertaken for his/her protection, if so necessary; 14) attend
the main hearing and participate in presentation of evidence; 15) be heard as witness without
unnecessary delays, the minimum number of times and only if this is necessary for conducting the
proceedings; 16) be notified about the outcome of the proceedings and be served the final judgement,
unless he/she expressly in writing states that he/she 1s weaving this right. The waiver does not refer to
information which must be provided to the injured party to ensure active participation in the criminal
proceedings; 17) file an appeal against the decision on the costs of the criminal proceedings and the
adjudicated property-legal claim; 18) free legal aid in accordance with the law; 19) to undertake other
actions when provided so by this Code or another law. The injured party may be denied the right to
examine the case file and objects until he/she 1s questioned as a witness. The authority of the
proceedings shall also inform the injured party of the rights referred to in in paragraph 1 of this Art.
n written form.

? Igmjatovié, T., & Macanovi¢, V. (2018) Unapredeno zakonodavstvo - neuspesna zastita: nezavisni
1zvestay o primeni Konvencye Saveta Evrope o spreCavanju 1 borbi protiv nasifja prema Zenama 1
nasifja u porodici. Autonomni Zenski centar, Beograd.
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4.2.  Victims and the status of especially sensitive witnesses
m criminal proceedings

Once the CPC guarantees the status of a victim to the properly comprehensive list
of persons affected by the crime, the next step to ensure proper treatment of
especially vulnerable victims is to assign them with the status of especially sensitive
witness followed by a list of protective measures aimed at preventing/reducing their

further traumatization, stigmatization and secondary victimization.

The step which precedes assignment of these protective measures 1s to assess, In
each mdividual case, the risks and needs of the victim.

4.2.1. The relevant international standards

The obligation of conducting timely individual assessment of a vicim before
making decision on the concrete protective measures its status related to particular
vulnerability has been mcorporated in the main EU legislation in the field,
mncluding Directive 2011/036/EU (art. 12) and Directive 2012/029/EU (par. 58 and
art. 22)” which brings a list of criteria to be taken into account when conducting an
individual assessment:”

a) the personal characteristics of the victim,
b) the type or nature of the crime, and

¢) the circumstances of the crime.

* 58) Victims who have been identified as vulnerable to secondary and repeat victimisation, to
mtimidation and to retaliation should be offered appropriate measures to protect them during
criminal proceedings. The exact nature of such measures should be determined through the
individual assessment, taking into account the wish of the victim. The extent of any such measure
should be determined without prejudice to the rights of the defence and in accordance with rules of
Judicial discretion. The victims' concerns and fears in relation to proceedings should be a key factor
in determining whether they need any particular measure.

7 Art. 22, paras. 3-4:  In the context of the individual assessment, particular attention shall be paid to
victims who have suffered considerable harm due to the severity of the crime; vicims who have
suffered a crime committed with a bias or discriminatory motive which could, in particular, be related
to their personal characteristics; victims whose relationship to and dependence on the offender make
them especially vulnerable. In this regard, victims of terrorism, organised crime, human trafticking,
gender-based violence, violence n a close relationship, sexual violence, exploitation or hate crime,
and victims with disabilities shall be duly considered. For the purposes of this Directive, child victims
shall be presumed to have specific protection needs due to their vulnerability to secondary and repeat
victimisation, to intimidation and to retaliation.
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In the context of the individual assessment, particular attention shall be paid to
victims who have suffered considerable harm due to the severity of the crime;
victims who have suffered a crime committed with a bias or discriminatory motive
which could, in particular, be related to their personal characteristics; victims whose
relationship to and dependence on the offender make them particularly
vulnerable. In this regard, victims of terrorism, organised crime, human trafficking,
gender-based wviolence, violence in a close relationship, sexual wviolence,

exploitation or hate crime, and victims with disabilities shall be duly considered.

Child vicims shall be presumed to have specific protection needs due to their
vulnerability to secondary and repeat vichmisation, to mtimidation and to
retaliation. To determine whether and to what extent they would benefit from

special measures, child victiims shall be subject to an individual assessment.

The extent of the individual assessment may be adapted according to the severity
of the crime and the degree of apparent harm suffered by the victim. Individual
assessments shall be carried out with the close involvement of the victim and shall
take into account their wishes including where they do not wish to benefit from
special measures. If the elements that form the basis of the mndividual assessment
have changed significantly, Member States shall ensure that it 1s updated

throughout the criminal proceedings.

Art. 23 of the same Directive also provides for the obligation to take measures to
avoid unnecessary questioning concerning the victim's private life not related to the
criminal offence. The requirement is also included in Art. 12 of Directive

2011/036.

4.2.2. Currently applicable legislation, the gaps theremn and ongoing
legislative amendments

The Criminal Procedure Code provides for a two-layer protection of victims who
appears as witnesses in criminal proceedings. While the first layer of protection 1s
granted to all victims/injured parties in the capacity of witnesses from insult, threats
and any other attack and provides for a possibility of a warn and the fines to those
who are breaching these rules (art. 102 of CPC)”, the second layer of protection is

* In addition to this, upon receipt of the notice from the police or the court or at its own knowledge
of the existence of violence or serious threats to the injured party or witness the public prosecutor will

39



reserved for especially sensitive witnesses (art.103 of CPC) which has been subject
to amendments and supplements of the CPC.

According to this draft amended provision of CPC, “for the witness who 1s, due to
his/her age, life experience, life style, sex, personal characteristics, health status, the
type and nature of the criminal offence and the circumstances under which the
criminal offence was committed, the consequences of the committed criminal
offence, or other circumstances an especially sensitive witness, the public
prosecutor or the court may issue a justified ruling at the request of the parties, the
witness himself/herself, or ex officio granting the status of an especially sensitive

witness.”

Prior to granting the status of an especially sensitive witness, the authority
conducting the proceedings may acquire the opinion of the service for assistance
and support or an expert person, which is basically individual assessment of a
victim. This 1s the main novelty brought by those amendments that may address
the present challenges.

In addition to this, the same provision provides for the right to appeal the ruling

on awarding this status to the witness.

However, there are at least three concerns that may be raised in connection to the
proposed novelties:

From the given provision it 1s not clear whether the legislator refers to

o—m

the victim support service as a generic term or this individual assessment
must be done only by the victim support services established within the
higher courts; or either within those victims support services, or victim
support services established within NGOs, but joined to the National
Network of Victim Support Services. This question 1s of the particular
mmportance having in mind that the notion of victim support service 1s
not defined m the art. 2 of CPC. Even more, the full clarity of this
provision 1s important in this transitional period when the process of
establishing the victim support services within the higher courts 1s still

take criminal prosecution or inform the competent public prosecutor. The Public Prosecutor or
Court may require the police to take measures to protect the mjured party or witness in accordance
with the law.
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ongoing and the joining of the victim support services within NGOs to
the National Network hasn’t started yet.

Similar concerns exists when it comes to the notion of “expert person”

o——

who can also does an individual assessment. Namely, neither this term
1s defined 1n the art. 2 of CPC, but it has been used several times by the
legislator, mostly to describe the status of various non-legal professionals
who are taking part in the criminal proceeding to support application of
special investigation techniques such as audio and video surveillance or
DNA sampling. However, this notion hasn’t been used by legislator as
specific, but rather generic notion while describing interviewing
techniques for sensitive witnesses when the CPC says: “by psychologist,
social worker or other expert person”. Therefore, it 1s not clear why the
legislator didn’t decide to repeat the same syntagma hear, since it 1s
obvious that the court psychologist (where he/she exists in the court) will
be the first address for the court to get the results of the mdividual
assessment, while the second address will be the competent social care
centre. Basically, the main concern here is that the lack of clarity can
mean that the judges will hesitate to request such an assessment before
taking the decision on the status.

It 1s not clear why the decision on awarding the status of especially

o—m

vulnerable witness should be subject to the appeal since it does not affect
the status of accused m any way. It exclusively deals with providing
additional protection to the vulnerable categories of witnesses.

In addition to art. 103 of CPC which deals directly with awarding the status of
especially sensitive witness, art. 150-154 of the Law on Juveniles should be
considered. Namely, arts. 150-151 of this law introduces the mandatory

specialisation of judges, prosecutors and police officers in cases concerning minor
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victims of the serious crimes listed in this provision,” while art. 152 limits the
number of interrogations of such a victim to, not more than two."

If, in view of specific characteristics of the offence and personal characteristics of
the minor, the court finds it necessary, the judge shall order that the minor is
questioned with the use of technical devices transmitting image and sound and the
questioning 1s conducted without presence of parties and other participants in the
proceedings, in the room in which the witness 1s situated, so that the parties and
other entitled persons, may ask questions through the judge, psychologist,
pedagogue, social worker or other professional. If a minor is questioned as a
witness, who, due to the nature of the crime, consequences or other circumstances,
1s especially vulnerable, or that 1s, 1s in especially difficult psychological state, 1in
contrast to solutions prescribed by CPC, it 1s forbidden to conduct the
confrontation between such witness and the defendant (Article 153), but there 1s
still the question of assessing these circumstances. An underage person as a victim

must have a lawyer from the first questioning of the defendant.”

The decision on assigning a victim the status of especially sensitive

o~y

witness 1s the main precondition for the application of the full range of
protective measures. However, an absence of such a decision does not
mean that a vicim should not be protected and treated respectfully
during the questioning, in a manner that preserve his/her dignity and

* Aggravated murder (Article 114); Guidance of suicide and assisting in suicide (Article 119); Serious
bodily injury (Article 121); Abduction (Article 134); Rape (Article 178); Sexual itercourse with the
helpless person (Article 179); Sexual intercourse with a child (Article 180); Sexual intercourse by
abuse of position (Article 181); Unauthorized sexual actions (Article 182); Submission of and
enabling the exercise of the sexual intercourse (Article 183); Mediation in the prostitution (Article
184); Displaying pornographic material and exploitation of children for pornography (Article 185);
An extramarital community with a minor (Article 190); Confiscation of a minor (Article 191);
Changing the family situation (Article 192); Neglect and abuse of a minor (Article 193); Domestic
violence (Article 194); Non-providing support (Article 195); Incest (Article 197); Robber theft
(Article 205); Robbery (Article 206); Extortion (Article 214); Enabling the enjoyment of narcotics
(Article 247); War crimes against civilian population (Article 372); Human trafficking (Article 388);
Trafficking in children for adoption (Article 389); Slavery and transport of persons in the slavery
status (Article 390).

“The questioning may be conducted two times at most and exceptionally more times if it is necessary
for achieving the purpose of criminal proceedings. Inconsistent implementation of these provisions
n practice leads to situations in which minors are questioned several times.

" ASTRA, PoloZaj 1 prava Zrtava u krivicnom postupku - Analiza sudske prakse za 2017. godinu za
krivicna dela posredovanje u vrenju prostitucije, trgovina ljudima i trgovina maloletnim licima radi
usvojenja, available at:
https://drive.google.com/file/d/116aCZGbtc2VDg3V1hc]btuQ40IARmuflE/view.
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privacy and prevents traumatisation, stigmatisation and secondary
victimisation.

Even more, if carefully analyse arts. 150-154 of the Law on Juveniles,

o——

especially from the perspective of the mandatory specialization/training
of the professionals who participate in the proceedings, as well as with
respect to the various protective measures to be applied (such as limited
number of testimonies, remote interviews, careful dealing with a juvenile
during the interview) there 1s a legitimate question: Whether we should
consider those provisions as an implicit way to grant the status of the
especially sensitive witness to those minors without applying art. 103 of

CPC?

Finally, at the time of drafting this report, the Ministry of Interior (hereinafter:
MOI) established the intersectoral working group in charge of developing a draft
Law on the suppression of human trafficking and protecting victims of trafficking.
Of the ideas circulating around during the mitial meetings of the working group
was to use this law as a lex specialis tool to grant ex lege status of the especially
vulnerable witnesses to the victims of human trafficking. However, since there 1s
no, at least initial draft law publicly available yet, those 1deas should not be further
elaborated or discussed in this analysis. Anyway, it is of great importance to include
the provisions of the future law on the scope of the analysis under the future

monitoring cycles.

4.2.3. 'The present challenges m practice

The current state of play of the applicable legislation, namely, the wide
discretionary powers of the court to (not) award the status of the especially sensitive
witness without grounding such a decision on the individual needs assessment, as
well as the lack of human resources (vicim support services and court
psychologists) resulted in the law share of victims belonging to the groups of

especial vulnerability who have been awarded this status.
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E.g. the findings of the monitoring of the position of juvenile victims in criminal
proceedings in Serbia in 2020” showed that in only in three of 58 cases (out of 70
victims)® the victim/injured party was awarded the status of a particularly sensitive
witness, of which in two cases by a decision of the public prosecutor. In these cases,
the status was granted to victims of trafficking (one injured party) and intercourse
with a child (two injured parties).

Even if such a low share can be explained through the indirect awarding of the
status through the application of arts. 150-154 of the Law on Juveniles, it would be
extremely difficult to find an explanation for the statistics on the share of the victims
of human trafficking who had been awarded this status in previous years.

Chart 1: Victims of human trafficking awarded the status of especially sensitive
witnesses”

% of victims awarded with the status of an
especially sensitive witnes

18%
16%
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12%
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4%
2%
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* See more in: Kolakovi¢-Bojovi¢, M. (2022) Final report on the monitoring of court practice on the
position of juvenile victims of crime before the courts mn the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, available at: hitp://institutecsr.iksi.ac.rs/339/.

“ Rape in Article 178, Paras 3 and 4; Sexual Intercourse with a Helpless Person in Article 179, Paras
2 and 3; Sexual Intercourse with a Child in Article 180; Sexual Intercourse through Abuse of Position
i Article 181; Pimping and Procuring m Article 183; Showing, Procuring and Possessing
Pornographic Material and Minor Person Pornography in Article 185 Paras 2 and 3; Coercion into
Marriage in Article 187a; Cohabiting with a Minor in Article 190; Neglecting and Abusing a Minor
in Article 193, Para 2; Trafficking in human beings Article 388 and Trafficking of minors for the
purpose of false adoption Article 389.

*This chart was developed based on the statistical data presented in the annual reports on the position
of victims of human trafficking. See more at: https://astra.rs/en/astras-publications/, last accessed on
October 31%, 2024.
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Namely, between 0% and 169% gave their testimonies in this status, where the issue
of additional concern is frequency of the multiple vulnerability among them- e.g.
approx. 30% of victims of trafficking in human beings are minors.” Therefore, the
majority of the human trafficking victims meet one or more requirements provided
by law for this status (age, way of life, gender, health status, nature, manner, or
consequences of the crime, and other circumstances of the case).

4.2.4. Recommendations for improvement

Rec.3 Adopt the proposed amendments to arts. 103 including possibility to
define more precisely competent authorities i charge of conducting
mdividual assessment of victims to precede the court decision on
awarding the status of especially sensitive witness, and to exclude the
right of accused to appeal the decision of awarding the status of
especially vulnerable witness.

Rec. 4  Ensure prompt finalisation of establishing the victim support services
within all higher courts.

Rec. 5  Ensure joining and financing victim support services established within
NGOs to the National Victims Support Network.

Rec. 6  Increase number of psychologists employed by higher courts.

“ ASTRA, PoloZaj i prava Zrtava u krivicnom postupku - Analiza sudske prakse za 2021. godinu za
krivicna dela posredovanje u vr$enju prostitucyje, trgovina ljudima 1 trgovina maloletnim licima radi
usvojenja, available at:
https://drive.google.com/file/d/1hb79RIhUuWAyaOve929]1Se OgRVIBYs]/view.



https://drive.google.com/file/d/1hb79RIhUuWAyaOve929J1SeOgRVjBYsJ/view

4.3.  Legal aid

Whilst the defendant’s right to legal aid/the right to lawyer seems to be the issue of
high clarity as in the law as in terms of its implementation, the situation is bit
different when it comes to the victims’ right to legal aid/proxy. Particularisation of
the relevant legal framework, coupled with the lack of accessible information for
victims on the available mechanisms of free legal aid as well as legal limitations in
terms of the categories of victims awarded with this right makes it hardly accessible
for many vulnerable victims. This puts victims non-accompanied by proxy in the

challenging situation, including, but not limited to giving their testimonies.

4.3.1. The relevant international standards

The above-described importance of ensuring that especially sensitive victims are
provided with legal aid is widely recognised by the main universal and regional
human rights instruments, including Directive 2012/029 which stipulates that
Member States shall ensure that victims have access to legal aid, where they have
the status of parties to criminal proceedings. The conditions or procedural rules
under which victims have access to legal aid shall be determined by national law

(art. 13).

In addition to this mimimal standard applicable to all victims that have a status of
party in the proceeding, the similar guarantees are included in the legal instruments
that protect a various categories of especially vulnerable victims, including art. 20
of Directive 2011/093 which provides for obligation to ensure access to legal
counselling and, in accordance with the role of victims in the relevant justice system,
to legal representation, including for the purpose of claiming compensation. Legal
counselling and legal representation shall be free of charge where the vicuim does

not have sufficient {inancial resources.

4.3.2. Currently applicable legislation, the gaps theremn and ongoing
legislative amendments

We have already elaborated in the previous section, art. 103 provides for the
conditions to be fulfilled for a victim to get the status of an especially sensitive
witness. However, this status itself does not guarantee per se access to free legal
aid/proxy. Namely, the same provision set out additional conditions to be fulfilled
by victim and assessed by the prosecutor or the court, so the CPC uses the syntagma

“should it deem necessary for the purpose of protecting the interests of an
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especially vulnerable witness”, the authority conducting proceedings shall issue a
ruling appointing a proxy for the witness, and the public prosecutor or the president
of the court shall appoint a proxy according to the order on the roster of attorneys
submitted to the court by the bar association competent for designating ex officio

defence counsels (Article 76 of CPC).

Therefore, this provision governs the right to proxy for especially sensitive
witnesses. However, as we previously explained, most victims are giving their
testimonies out of this status, therefore, they are directed either to the mechanism
of the Law on Juveniles (if underaged) or to the mechanism set out in the Law on
Free Legal Aid.

The Law on Juvenile Offenders and Criminal Protection of Juveniles, provides that
a juvenile as an mjured party must have a lawyer from the first hearing of the
accused and, 1n case that the juvenile does not have the lawyer, the president of the
court shall appoint one from the list of lawyers who have acquired specialized
knowledge in the area of the rights of the child and criminal protection of minors,
whereby the costs of such representation shall be paid from the court’s budget
(Article 154).

The Law on Free Legal Aid recognizes as possible users a very narrow list of crime
victims (victims of domestic violence, victims of trafficking, and victims of torture,
inhuman or degrading treatment) (Art. 4) and defines modalities of the free legal
aid: providing legal advice, drafting legal submissions, representation and defence
(Art. 6). The same Law defines also the list of the free legal aid providers: lawyers
and free legal aid services n the local self-government units, CSOs are entitled to
provide free legal aid only in line with the legislaion on asylum and
antidiscrimination and they are doing so in the full legal aid capacity exclusively in
cooperation with lawyers. However, some forms of legal aid by CSOs and legal aid
services in local self-government units can be provided by graduated lawyers, in line
with the procedural legislation. CSOs can also provide legal support through the
provision of general legal information and filing the forms.

| The ongoing amendment to the CPC mtroduces a direct reference to the
Law on Free Legal Aid m its art. 50. Although looking promising this
provision does not bring anything new for victims in terms of exercising
this right since it has been fully governed by the Law on Free Legal Aid

with all above-described limitations.
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4.3.3. 'The present challenges in practice

The practical repercussions of the above/described weaknesses of the presently
applicable legal framework are easily visible from the results of the recently
conducted monitoring for some of the categories of vulnerable victims.

E.g. the findings of the monitoring of the position of juvenile victims™ in criminal
proceedings in Serbia in 20207 showed that out of 70 victims, almost an equal

number of minor victims had a proxy in the procedure.

Chart 2: Victims accompanied by proxy

Legal representation of Modality of appointing
victim the proxy

HYes HNo H ex-officio M ellected

Within the total number of juvenile vicims who had a proxy, 16% of them were
represented by an elected attorney, while 849 of them were represented by a proxy

* Victims of the following offenses were subject to monitoring: Rape in Article 178, Paras 3 and 4;
Sexual Intercourse with a Helpless Person in Article 179, Paras 2 and 3; Sexual Intercourse with a
Child in Article 180; Sexual Intercourse through Abuse of Position in Article 181; Pimping and
Procuring in Article 183; Showing, Procuring and Possessing Pornographic Material and Minor
Person Pornography in Article 185 Paras 2 and 3; Coercion into Marriage in Article 187a; Cohabiting
with a Minor in Article 190; Neglecting and Abusing a Minor in Article 193, Para 2; Trafficking in
human beings Article 388 and Tratficking of minors for the purpose of false adoption Article 389.

" See more in: Kolakovi¢-Bojovié, M. (2022) Final report on the monitoring of court practice on the
position of juvenile victims of crime betore the courts in the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, available at: http://institutecsr.iksi.ac.rs/339/.
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appointed ex officio. Those findings are worrying taking into account the obligation
arising from art. 154 of CPC.

The main reason for this could be found in the crime structure concerned where
over H0% of proceedings were conducted for the crime of Cohabiting with a Minor
under Article 190 of the Criminal Code, followed by the most common crime of
Neglecting and abusing of a minor under Article 193 of the Criminal Code, with
25% share.

Having in mind the previously mentioned structure of criminal offenses
represented in the observed sample, it 1s important to note that in a large number
of cases (48%) the main trial was not held. In cases in which the main trial was not
held, a hearing for the imposition of a criminal sanction or a hearing under a plea

agreement was held.

Similarly, the trends arising from the results of the annual monitoring of the
position of human trafficking victims shows dramatical decline of share of those
who had a legal aid (from 57% in 2017 to 23% in 2021).

Chart 3: Victims who had legal aid

% of victims who had legal aid
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Obviously, such data are in the close connection with the same trend in terms of
awarding the human rights trafficking victims with the status of especially sensitive
witnesses. As we previously mentioned, approx. 30% of victims of human

trafficking fulfilling at least one condition to be granted this status. At the same time
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art. 103 of CPC provides that the authority of the proceedings may, should they
consider it necessary to protect the interests of a particularly vulnerable witness,
decide to appoint an attorney to the witness (Article 103, Paragraph 3 of the CPC).
This trend also seems to be associated to the lack of accessible data on the
conditions and the procedures set out in the Law on Free Legal Aid.

o—m

Namely, there is a not so good practice to develop and implement
awareness raising campaigns only in the periods mmmediately after
adoption such important new legislation. However, there 1s an obvious
need not to stop working on the promotion of such mechanisms even at
the later stages. It 1s not realistic that (especially) vulnerable victims can
find out on and efficiently use the Register of the free legal aid providers,
with a high clarity on from whom and what they can get, especially in
term of the differentiation between legal aid and legal support.

The second reason for such a situation 1s related to the abovementioned limitations
for CSOs 1n terms of providing a legal aid in the full capacity only in cooperation
or through the services of lawyers.

Namely, in some findings of monitoring the proceedings for the crime of femicide,
it was concluded that all organizations continuously provide free legal aid and
support, although funding 1s not always provided for these services. This type of
support 1s based on cooperation with lawyers, who have their terms when they
come to the headquarters of the organization and meet with women who need
support. Some of those organisations have signed agreements with lawyers who
work pro bono. Therefore, if the woman they represent in court lose the case, they
remain without a fee.

Organizations usually have certain terms and conditions under which legal
assistance and support are provided, as it is based on cooperation with people who
do it pro bono, but there are organizations that manage to provide funds to pay
lawyers. Finally, there are also cases where CSOs have lawyers working full-time

~ 38
for them.

* Petrusié, N., ZUHié, N., & Vili¢, V. (2019) Drustveni 1 institucionalni odgovor na femicrd u Srbii 11,
UdruZenje gradanki FemPlatz, Pancevo, p. 81.
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] The limitations in terms of the CSOs competences set out in the Law on
Free Legal Aid coupled with the abovementioned pluralism of the
existing modalities of cooperation between CSOs and lawyers brings a
lack of clarity for victims regarding what they can expect and/or get
through this

o—

The above-described practices vary to the great extent depending on the
type of vicims in focus of those CSOs but also based on unequal
geographical distribution of CSOs that provide free legal aid to victims,
where 1s still extremely challenging for victims in rural areas to get
mformation on the available services, but also to access them.

] Instability of financing of such services that are frequently based on the
project support rather than on the Law on Free Legal Aid contributes to
this mstability in terms of the available services.

Finally, the 1ssue of the quality of the provided support is of the great importance.
Namely, most of the lawyers are not familiar with the challenges arising from the
work with and for especially vulnerable victims.

L

A lack of adequate skills on a side of lawyers has a double effect: on one
side, 1t prevents/demotivate lawyers to accept those cases, but on other
side, 1t affects the quality of provided legal aid by those lawyers who are
not skilled enough. Sometimes, the consequences of such representation
before the court can be even harmful and result in re-traumatisation of
victims.

4.3.4. Recommendations for improvement

Rec.7 Amend the Law on Free Legal Aid in order to broaden its scope in
terms of ensuring access to free legal aid for (especially vulnerable)
victims.

Rec.8 Increase accessibility of information on the available free legal aid
solutions for victims.

Rec.9 Develop sustainable training programs for lawyers to ensure they
recognise the specific needs of especially vulnerable victims.



4.4. Presence of psychologist and/or a trusted person

Empowerment of victims to take part in the proceeding and to give his/her
testimony can be done in a various way. However, presence of a psychologist, other

specialist or just a trusted person can significantly contribute victims’ resilience.

Even under very frightening circumstances and without proper identity protection,
the victim can come out of the trial stronger and empowered if she had someone
by her side during the trial, who supported her, and if the judge and the prosecutor
treated her well.”

However, the court and/or prosecutor should always assess potential conflict of
mterests between victim and present person, especially when it comes to child
victims. In addition to the presence of a professional (mostly from the victim
support service) it is of the vital importance for the especially vulnerable victims to
be questioned vza especially trained professionals.

4.4.1. The relevant international standards

Considering the abovementioned importance of such a possibility, the victims’ right
to be accompanied by a person of his/her choice has been incorporated in the
corpus of basic rights prescribed by the Directive 2012/029/EU. Namely, Victims’
Directive provides that unless contrary to the interests of the vicim or unless the
course of proceedings i1s prejudiced, Member States shall allow victims to be
accompanied by a person of their choice in the first contact with a competent
authority where, due to the impact of the crime, the vicim requires assistance to

understand or to be understood.

In addition to this, let’s call it basic right, Article 23 of the Directive also recognizes
the obligation of the State to ensure that interviews with the vicim being carried
out by or through professionals trained for that purpose in cases when a victim
belongs to the group of especially sensitive victims.

The same concept is contained in the Directive 2011/036/EU which provides that

child viciim may be accompanied by a representative or, where appropriate, an

" Lindgren, M., & Nikoli¢-Ristanovi¢, V. (2011) Zrtve kriminaliteta: medunarodni kontekst 1 situacya
u Srbgr. Organizacija za evropsku bezbednost 1 saradnju, Mistja u Srbiji, Beograd, p. 126.
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adult of the child’s choice, unless a reasoned decision has been made to the
contrary in respect of that person.

Similarly, Directive 2011/093 concerning child victims of sexual abuse provides in
art. 20 that the states should ensure that the child victim may be accompanied by
his or her legal representative or, where appropriate, by an adult of his or her
choice, unless a reasoned decision has been made to the contrary in respect of that

person. It also recognizes the need to conduct questioning via professional.

4.4.2. Currently applicable legislation, the gaps theremn and ongoing
legislative amendments

The relevant legislative framework on this 1ssue consists of the provisions of the
CPC and the Law on Juveniles. Namely, the ongoing amendments to the CPC
provide for two very important novelties contained in the amended art. 50 (points
2 and 7). While point 7 directly provides for the victim’s right to “at personal
request, to be accompanied by a person of trust when undertaking actions in which
he/she participates, except where this jeopardises the interests of the proceedings”,
point 2 guarantees “free and confidential access to assistance and support services”.
These amendments can be assessed as an important step forward towards better
protection of sensitive witnesses during their testimony. However, there are still a

several concerns regarding this provision.

Namely, point 2 does not provide directly for the presence of the professionals
from the victim support services accompanying a victim in a hearing, but if we read
these two provisions together, it becomes obvious that the professionals from the

point 2 are included in the point 7.

Also, it very important to make distinction between this right and the right from the
art. 104 of the CPC which provides that “an especially sensitive witness can be
asked questions only through the authorities (judge), who will treat him with special
care, trying to avoid possible harmful consequences of the criminal procedure for
the personality, physical and mental state of the witness. The examination can be
carried out with the help of a psychologist, social worker or other expert, which 1s
decided by the competent authority.” Even both solutions aimed at protection and
strengthening of a witness, the role of those professionals. Namely, the role of a

person recognised in the article 50 (points 2 and 7) is more passive, they are present
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Just to accompany/support/strengthen a victim/witness. Differently, a professional
from article 104 1s mvited to take part in the proceedings actively, and to transmit
in professional and protective manner the questions of the parties. Similarly,
according to the Law on Juveniles, mimor victims shall be questioned with assistance
of a psychologist, pedagogue or other professional (Article 152).

Furthermore, a special attention should be paid to the syntagma “except where this
jeopardises the mterests of the proceedings” which appears to be a bit vague since
it does not refer to interests of a vicim but of the proceedings. It is clear that the
legislator wanted to cover a wider scope of potential risks. However, without
mcorporating a specific reference to the conflict of interests between presence of a
certain person and a victim it seems that there 1s a bit too wide discretion space for
the court while making this assessment.

o—

It 1s of the paramount importance to ensure that the presence of a person
chosen by a victim actually strengthen him/her and there is no conflict of
their interest which can further hurts a vicim. In practice, this should be
especially taken mto account while dealing with child victims, since there
1s a widespread practice of allowing parents to be present during the
questioning which prevents a child vicim of open and honest testimony
since he/she hesitates to speak freely in the presence of parent either due
to the some kind of involvement/contribution of a parent to what
happened, either for being ashamed for what happened to him/her even
m a full absence of the parent’s contribution.

4.4.3. 'The present challenges i practice

Findings of the recently done monitoring and analyses show that the previously
raised issues concerning normative framework are also of the great importance in

terms of the implementation in practice.

E.g. monitoring of court practice on the position of juvenile victims of crime before
the courts in the Republic of Serbia in 2020 showed that in 47% of cases, the injured
party had professional support at the main trial, in 709 of cases it was the support
of psychologists and in 10% of cases the support of a social worker from the Social
Care Centres (SCC). In only one case, the injured party was escorted by the victim
support service.
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In 71.5% of cases at the main trial, the injured party had the support of family
members, mostly parents, with equal representation of mothers and fathers as
support. In only two cases, the vicim's mother and brother had to be removed

from the courtroom as they were to be examined as witnesses."

To what extent is important the role of the psychologist during the questioning of
the especially vulnerable witnesses could be easily concluded from the following
case study:

Case study 1:*

Minor A.B. (17 years old) simultaneously appears as an myured party in three
separate cases before the juvenile court.

She also appears as an myured party in a prosecutor’s mvestigation against a 04-
year-old individual for the criminal offenses of human trafficking and procuring a

mInor.

In one juvenile case, proceedings are underway against two juvenile girls for human

tratticking and procuring.

In two independent cases (handled by different judges), proceedings have been
1mtiated against two minors for rape. These two juvenile girls have previously been
mvolved in other criminal proceedings and have been assigned to judges who are
already handling their cases.

The presiding judge in the case mvolving the two juvenile girls has already included
a court psychologist in the preparatory process. By agreement, the court
psychologist contacted the parents by phone and offered them the opportunity to
come to court for a discussion prior to the hearing, at their convenience and if they
wish, to prepare for giving their testimony. The parents readily accepted.

During the conversation, the parents provided imformation about other cases in
which the juvenile girl had been called to testily.

" Kolakovié-Bojovié, M. (2022) Final report on the monitoring of court practice on the position of
Juvenile victims of crime before the courts in the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, available at: http://institutecsr.iksi.ac.rs/339/.

" The case study was prepared in cooperation with the Belgrade Higher Court Psychologist Ms.
Ljubinka Markovi¢ and presented in: Stevanovié, 1., & Markovi¢, 1. (2024) The Position of Juvenile
Victims and Wimesses in Crimimnal Proceedings: Where are We now and What is Next. In:
International scientific thematic conference The Position of Victims in the Republic of Serbia, Palié,
12-13 June 2024. Institute of Criminological and Sociological Research, Belgrade, pp. 165-182.
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The girl is undergoing treatment at the Counselling Centre for Victims of Human

Trafticking (CCVHT).

An mterview was also held with CCVH'T, which highlighted the girl’s vulnerability,
and the high risk associated with testifying in all four criminal proceedings.

An examination of all three “juvenile” cases and communication with the
competent Social Wellare Centre revealed that there will be highly likely negative
consequences If the girl Is questioned in all these cases.

The girl is the first of two children. Her parents are very caring and concerned.
Due to her reduced mental abilities, the parents have been overly protective. The
family environment is favourable. The minor A.B., as a child with special needs,
attended a special elementary school for developmentally challenged children.
With the mtroduction of inclusive education, she enrolled in a vocational beauty
school.

She was drawn mto the chain of prostitution by two school friends (against whom
proceedings are being conducted). For several months, her family did not
recognize the problem because most of the problematic activities occurred during
school hours (from which the minor was absent). Her gomng out and socializing
even pleased her parents, who thought she had finally found friends.

The first signs of trouble emerged when the girl ran away from home for a few days
and then had to undergo a gynecological examination and treatiment due to a
sexually transmutted disease. During that visit, she informed the doctor and her
parents that she had been having sexual mtercourse with various, mostly unknown
men for several months, all of whom were acquainted with her (minor) friends. She
often had intercourse with multiple men sinultaneously (in an abandoned shack
near the school). It hurt, and she didn’t Iike 1t, but her friends convinced her that
she was “grown up now and that’s how it should be.” They frightened her, saying
that if she told her parents, she would no longer be allowed to attend regular school.
These friends organized these “gatherings,” and she didn’t know if or how much

money they took from these men.

During her escape from home, she stayed at the house of the 04-year-old man. She
had visited him even before, as these “friends” of hers lived there.

Other juvenile judges and the senor public prosecutor leading the mvestigation
against the O4-year-old man were contacted. He had already ordered the expert
examination of the girl. Only after the experts’ findings are obtained, he plans to

appoint a legal representative and make statements.
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The court psychologist prepared notes for all four cases and provided notice that
1t was essential for the girl, as a particularly vulnerable witness, to be mterviewed
with professional guidance, Le. the interview should be conducted with the
assistance of the Unit for Child Protection m criminal proceedings (which was
active at that time)

Despite the written and oral notifications (and warnings), one of the juvenile judges,
who was the first to call the minor victim, questioned the girl about all criminal
offenses m four proceedings.

The girl was questioned in the presence of her father and a psychiatric expert,
without a legal representative. Her statement was confusing, lacking clear details,
with no distinction among events; she didn’t remember most of the incidents or
described them in an identical manner.

Not only was the girl subjected to secondary victimization, but 1t is evident that the
obtained statement 1s of questionable validity.

This statement, obtained in this way, did not carry the weight of substantiated
evidence. The criminal proceedings against the accused man, juvenile girls and the
Juvenile boy were suspended due (o lack of evidence.

Losing the status of a human traflicking victim, the girl was lefi without the
possibility of treatment at the CCVH'T counselling centre.

The court psychologist attempted to contact the girl’s parents, but they refused to
respond.

The girl’s father answered one call. He said that everyone felt very bad. The girl is
almost under house arrest. She’s afrard to go out. She has withdrawn into herself:
Mostly, she sleeps and watches T'V. She cries frequently. She doesn’t attend school.
She will take her grade exam to avoid meeting other students. They don’t want to
seek other protection, and the girl doesn’t want to go through everything again. He
added that their younger daughter, who is 15 years old, has also withdrawn mto
hersell. She’s ashamed and afraid to leave the house. She’s strugglng in school...
He thanked her and requested that no one from the court or prosecutor’s oftice
call them anymore, as it greatly upsets them.

This case study shows that even when a court psychologist is involved in the
preparation of the testimony and the questioning itself, ignorance on a side of the
court can destroy all the progress made to encourage, empower and support a
victim for giving a full and accurate testimony.
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This 1s particularly important for juvenile victims who are still not being evidenced
in any kind of centralised register. “Although the Court Rules of Procedure”
provide for a Register of Injured Parties and Witnesses, intended for the Service
for Assistance and Support to Injured Parties and Witnesses, this register i1s not
practically implemented (except in the Special Department for War Crimes and
the Special Department for Organized Crime and Corruption at the Higher Court
i Belgrade). This situation arises from a justified fear that within the system, data
about victims could be compromised, as well as the fact that the Services are still
not adequately structured. The register itself 1s meant to be internal, accessible only
to representatives of the Service through a password.

Prosecutors’ offices also lack a formally designated register of victims/witnesses
who are injured parties. Consequently, it 1s nearly impossible to gain insight into
the total number of victims, including juvenile victims, in criminal proceedings and
to plan the organization of their protection at the level of the criminal justice system.
‘While records based on the type of criminal offenses can reveal cases where the
victim’s youth is a qualifying factor or an aggravating circumstance, they do not
provide information on the actual number of victims.

The lack of proper records is not only significant for analysis and planning. In some
cases, the lack of records further complicates the position of juvenile victims. For
instance, in cases involving the criminal offense of producing, acquiring, or
possessing pornographic material and exploiting a minor for pornography, multiple
suspects are prosecuted, which are sometimes not discovered and prosecuted at
the same time, and the same juvenile vicim may be interviewed in multiple cases.
This situation also occurs in other types of cases, where proceedings are organized

9943

based on the defendants.

| A lack of communication and cooperation between the prosecutors,
judges and the professionals in charge of accompanying/supporting
victims and witnesses 1n the court proceedings, paired with the lack of
victim-centred statistics in judiciary necessary to follow a potential
appearance of the same victims in more than one court proceeding

* Although the Court Rules of Procedure (“Official Gazette RS”, No. 110/09, 70/11, 19/12, 89/13,
96/15, 104/15, 118/15, corr., 39/16, 56/16, 56/16, 77/16, 16/18, 78/18, 43/2019, 93/2019 and 18/22).
“Stevanovi¢, 1. and Markowi€, 1. (2024) The Position of Juvenile Victims and Witnesses in Criminal
Proceedings: Where are We now and What is Next. In: International scientific thematic conference
The Position of Victims in the Republic of Serbia, Pali¢, 12-13 June 2024. Institute of Criminological
and Sociological Research, Belgrade, pp. 165-182.
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and/or in more than one procedural function can significantly influence
the outcome of the proceedings in terms of the quantity and the quality
of evidence, but also in terms of the harmful consequences for especially

vulnerable victims/witnesses.

There 1s no doubt that one of the main reasons for not having more encouraging
data is closely connected with a very limited number of professionals for psycho-
social support employed i Serbian judicial system. E.g. only three of them in
higher courts (Belgrade, Novi Sad and Novi Pazar) and also a limited number in
the existing victim support services that operate within the judicial system. E.g. in
the Service for Information and Support for Victims and Witnesses of the War
Crime Prosecutor Office, a certain number of assistant prosecutors, counsellors
and public prosecutors, as well as a psychologist, are assigned from among the
staff."

Similarly, there 1s the need to strengthen the capacities of the Service for Assistance
and Support to Injured Parties and Witnesses at Belgrade’s High Court which
provides support/accompanies both- victims of war crimes and organized crimes.
The service includes two types of measures - logistical assistance in the
Organization of the Road and Emotional Support before, during and immediately
after the trial.

Certain professional capacities are also available in the Centre for protection of

victims of human trafficking.”

Finally, a large number of NGOs working in Serbia are specialized in providing
assistance and support for women victims of gender-based violence and domestic
violence. A large number of women victims of violence received advice, assistance
and emotional support before, in progress and after the end of the procedure. The
issue of the presence of NGO representatives is not regulated by the CPC."

* 6" Report on implementation of the National Strategy for the Prosecution of War Crimes in 2021-
2026 period, available at: https://mpravde.gov.rs/sr/tekst/17978/izvestaj-o-sprovodijenju-nacionalne-
strategije-za-procesuiranje-ratnih-zlocina.php, last accessed on December 14" 2024.

“ See more at: https://centarzztll.rs/tm-centra/, last accessed on December 14", 2024.

" Serbia report submitted in accordance with Art. 68, paragraph 1 of the Council of Europe
Convention on Prevention and Fighting Violence against Women and Domestic Violence, 2018, pp.
81-82.
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Therefore, it 1s difficult to systematically analyse their involvement in the
proceedings.

A very important factor that has also shaped the situation in practice in this regard
in the previous period was the situation arising from the circumstances associated
with the COVID-19 pandemic. A state of emergency was declared in the Republic
of Serbia on 15 March 2020 and was lifted on 6 May 2020. The trials were mostly
postponed. “After the state of emergency was lifted, trials were conducted with
special protective measures applied in accordance with the regulations on special
measures and the extraordinary situation caused by the COVID-19 epidemic.
However, hearings were repeatedly postponed in that period also, because

2947

witnesses failed to appear before the court.

The Humanitarian Law Centre monitoring showed that this situation largely
affected victims, particularly those from the region, due to epidemic-related issues
(e.g. increased risk of a possible infection with negative consequences in view of
poor individual health, or that of household members, or due to their current
health condition presenting COVID-19-like symptoms) or the required isolation
measures on returning from Serbia. Trials would also be postponed because some
of the defendants and their defence counsel claimed having COVID-19-like
symptoms or being under mandatory isolation measures. This epidemiological
situation has also had a particularly adverse effect on the attendance of victims’
family members at war crimes trials. After the state of emergency had been lifted,
the number of persons in the public gallery was limited for security reasons, even
though many members of victims’ families, among whom many elderly and with
health 1ssues, had themselves abandoned the idea of travelling, for health reasons.
Following the exacerbation of the epidemiological situation in November 2020,
war crimes trials were barred to the public. A special court permit was required to
follow them either in the courtroom or the press room."

7 Humanitarian Law Center (HLC) (2021) War crimes trials in Serbia during 2020, p. 10, available
at: https://hlc-rdc.org/wp-
content/uploads/2021/05/Report_ on_War Crimes Trials in Serbia_during 2020.pdf, last
accessed on December 14" 2024.

* Ibidem.
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4.4.4.

Rec.

Rec.

Rec.

Rec.

Rec.

10

11

12

13

14

Recommendations for improvement

Adopt the proposed amendments to art. 50 of CPC to establish a
legal basis for the presence of a trusted person and improve the
proposed wording of the draft amendments to CPC concerning the
potential conflict of interest between a victim and a trusted person.

Improve coordination mechanisms within judiciary to better utilize
the work done by court psychologists in order to avoid multiple
mterrogation and questioning of vulnerable victims without proper
preparation and/or support of psychologist.

Regularly conduct an assessment weather there 1s a conflict of
mterests regarding the presence of a “trusted person” during the
questioning of victims, especially m cases concerning the child
victims.

Continuously work on the development of the National Network of
Victim Support Services to ensure adequate professional resources
I accompanying victims and witnesses where needed.

Continuously work on the development of the vicim- cantered data
bases and statistics in the judiciary to ensure better coordination in
cases when the same vicim appears in more than one court
proceeding and/or in more than one procedural capacity.



4.5.  Multple mterrogation

4.5.1. The relevant international standards

The most relevant EU legislation in the field of the rights of crime victims
recognizes the need to limit the number of interviews with the especially vulnerable
victims. In that regard, Article 20(b) of the Directive 2012/012/EU provides that,
without prejudice to the rights of the defence and in accordance with rules of
judicial discretion, Member States shall ensure that during criminal investigations
the number of interviews of victims is kept to a minimum and interviews are carried
out only where strictly necessary for the purposes of the criminal investigation.

Similarly, Art. 12, par. 4(a) of Directive 2011/036/EU stipulates that Member States
shall ensure that vicims of trafficking in human beings receive specific treatment
amed at preventing secondary victimisation by avoiding, among others,

unnecessary repetition of interviews during imvestigation, prosecution or trial.

Directive 2011/093/EU, Article 20(e) underlines that the number of interviews 1is
as limited as possible, and interviews are carried out only where strictly necessary

for the purpose of criminal investigations and proceedings.

4.5.2. Currently applicable legislation, the gaps theremn and ongoing
legislative amendments

When it comes to the currently applicable legislative framework in Serbia, the
Criminal Procedure Code does not provide for the imitation (even an instructive
one) in terms of the number of interviews/questioning of victims. However, Article
50, point 15 of the draft amendments to the CPC be heard as witness without
unnecessary delays, the minimum number of times and only if this 1s necessary for
conducting the proceedings. Therefore, the legislator decided to follow the
previously mentioned principle contained in the main EU legislation.

In parallel, it is important to mention that this principle has been incorporated in
Serbian legislation since 2005 when the Law on Juveniles has been adopted.

Article 152 of this law provides that if a minor who is a victim of crime referred to



in Article 150 of this Law” is questioned, the questioning may be conducted two
times at most and exceptionally more times if it 1s necessary for achieving the
purpose of criminal proceedings. However, an inconsistent implementation of
these provisions in practice leads to situations in which minors are questioned

several times.

4.5.3. The present challenges in practice

The monitoring of court practice on the position of juvenile victims of crime before
the courts in the Republic of Serbia in 2020™ showed that 34% of juvenile victims
were questioned more than once during the criminal proceeding. Among the
respondents, 75% of them were mnterviewed twice, 8% three times, while 17% of

Juvenile victims were questioned four or more times.

o—m

In addition to the re-traumatisation and the secondary victimisation
associated with the multiple interviewing, this practice also affects to great
extent the quality of the tesimony, and through it, the quality of evidence
and possibility of clarifying the circumstances of a crime. This risk 1s
mostly visible through the changes in the victim’s statements.

What is especially worrying is that the victims of the most serious crimes of sexual
violence were interrogated most times (three or four times) and that they most often
repeated their statements to the police inspector, SCC professionals, public
prosecutor and then at the main trial.

" Victim of the one or more of the following crimes: Aggravated murder (Article 114); Guidance of
suicide and assisting in suicide (Article 119); Serious bodily injury (Article 121); Abduction (Article
134); Rape (Article 178); Sexual intercourse with the helpless person (Article 179); Sexual intercourse
with a child (Article 180); Sexual intercourse by abuse of position (Article 181); Unauthorized sexual
actions (Article 182); Submission of and enabling the exercise of the sexual intercourse (Article 183);
Mediation in the prostitution (Article 184); Displaying pornographic material and exploitation of
children for pornography (Article 185); An extramarital community with a minor (Article 190);
Confiscation of a minor (Article 191); Changing the family situation (Article 192); Neglect and abuse
of a minor (Article 193); Domestic violence (Article 194); Non-providing support (Article 195);
Incest (Article 197); Robber theft (Article 205); Robbery (Article 206); Extortion (Article 214);
Enabling the enjoyment of narcotics (Article 247); War crimes against civilian population (Article
372); Human trafficking (Article 388); Trafficking in children for adoption (Article 389); Slavery and
transport of persons in the slavery status (Article 390).

* Kolakovi¢-Bojovi¢, M. (2022) Final report on the monitoring of court practice on the position of’
Juvenile victims of crime before the courts in the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, available at: http://institutecsr.iksi.ac.rs/339/.
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Chart 4: Multiple examination of victims

Multiple examination Number of multiple
examinations

H Yes B No B No examination B No data H2times MWM3times MW4times

The results of the same monitoring show that 12.5% of the victims changed their
statement during the re-examination, and it 1s interesting that in no case were they
the above-mentioned victims of serious crimes of sexual violence, but as a rule
among victims damaged by the crime from Article 190 of the Criminal Code. This
further speaks in favour of the futility and harmfulness of multiple interrogations
of juvenile victims.

Unlfortunately, courts frequently disregard the real reasons for changing the
statement, such as fear of inimidation and or revenge, but also the time lapse. This
practice could be clearly seen from the case studies presented below developed
under the continuous monitoring of cases of human trafficking before Serbian
courts.”

Case study 2: Based on the lorensic exarnination of an underage victim (14), the
court established that the victim feared for his life and the lives of his closed

" See more in: ASTRA, PoloZaj 1 prava Zrtava u krivitnom postupku - Analiza sudske prakse za
2017. godinu za krivina dela posredovanje u vrSenju prostitucije, trgovina ljudima 1 trgovina
maloletnim licima radi usvojenja, available at:
https://drive.google.com/file/d/116aCZGbtc2VDg3V 1 hc]btuQ40IARmufl/view, pp. 17-18.
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ones and that his fear was of very strong intensity - 8 on the scale to 10. During
the questioning at the main hearing, which was conducted mn the presence of
the defendant, the minor victim changed his statement and withdrew charges
against the defendants. In the justification of the first mstance judgment, the
court only stated that the changed statement was not accepted as truthful
because it established the fact that the victim was scared of the defendants. The
Justification reads as follows: “There is no doubt that the victim, out of fear for
himself and his family, being scared of the defendant, in his presence at the
main hearimg, lully changed his previously made staterment, denying everything
he had said in the investigation; hence, the court did not accept such a changed
statement”. Therefore, the minor victim was not granted the status of especially

vulnerable witness and was questioned in the presence of the accused.

Case study 3: A munor victim was questioned two times i the course of
mvestigation and two times at the main hearing (including the hearing in
repeated trial). She changed her statement several times not to charge the
delendant. Evaluating her statements, in the justification of the first-instance
Judgment, the court stated that it accepted her first statement and not the others
because they were given in fear of the defendant “as she was the victim of his
physical and psychological abuse”. The minor victim underwent several expert
examinations but, in spite of experts’ findings, she was not granted the status of
especially valnerable witness. Although a psychologist, a pedagogue or any other
professional was not present during her first questioning, as requested under
Article 152 of the Law on Juvenile Offenders and Criminal Protection of
Juveniles, the court stated that the questioning was done in the presence of a
lawyer who had a certificate for participating in the proceedings in which minors
appear as ijured parties and that, after the statement was made, a psychological
examination of the victim was conducted in which a court forensic expert
established that she had been capable of testifving at the time of making the
statement. The court found that such acting did not constitute the violation of
the rules of the proceedings, as the pedagogue, the psychologist or other
professionals should have contributed to the avoiding of harmful consequences
on personality and development of the minor and in the current case, neither
did the psychologist nor the psychiatrist observe any harmful consequences on
the victim (although the examination was done after her questioning). These

reasons were fully accepted by the court of second mstance.



4.5.4.

Rec. 15

Rec. 16

Recommendations for improvement

Adopt the proposed amendments to art. 50 of CPC to establish a
legal basis to limit a number of interviews with a victim.

Pay more attention on assessment the real reasons behind changing
the testimony by a vicim and mvolve professional support in these
cases.



4.6.  Forbidden or mappropriate interrogation techniques
and application of the disciplinary measures to protect
victims as witnesses from such practices

4.6.1. The relevant international standards

Article 18 of the Directive 2012/029/EU provides that without prejudice to the
rights of the defence, Member States shall ensure that measures are available to
protect victims and their family members from secondary and repeat victimization,
from mntimidation and from retaliation, including against the risk of emotional or
psychological harm, and to protect the dignity of victims during questioning and
when testifying. When necessary, such measures should also include procedures
established under national law for the physical protection of victims and their family

members.

4.6.2. Currently applicable legislation, the gaps theremn and ongoing
legislative amendments

The legal regime which governs the manner in which especially sensitive witnesses
should be interviewed, as well as the legal consequences of breaching those rules
are provided, in parallel, in CPC and in the Law on Juveniles.

As previously described, the Criminal Procedure Code provides for a two-layer
protection of victims who appear as witnesses in criminal proceedings. While the
first layer of protection is granted to all victims/injured parties in the capacity of
witnesses from insult, threats and any other attack and provides for a possibility of
a warn and the fines to those who are breaching these rules (art. 102 of CPC),” the
second layer of protection is reserved for especially sensitive witnesses (arts.103-
104 of CPC) which has been subject to amendments and supplements of the CPC.
Namely, while the art. 103 of CPC deals with granting the status of especially

” In addition to this, upon receipt of the notice from the police or the court or at its own knowledge
of the existence of violence or serious threats to the injured party or witness the public prosecutor will
take criminal prosecution or inform the competent public prosecutor. The Public Prosecutor or
Court may require the police to take measures to protect the injured party or witness in accordance
with the law.

67



vulnerable witness (see section 3.2) art. 104 deals with the manner in which such
witnesses should be interviewed.

Alfter being widely criticised in the previous period, this provision is now affected
by the ongoing legislative (CPC) amendments.” By these amendments, prohibition
of cross examination the missing element in Article 104 has been added since the
original provision has already contained other elements prescribed by citied
provisions of Directive (2012)029 and Directive (2011)036. Namely, in addition to
the prohibition of the confrontation to the defendant, possibility to conduct remote
mterview (testimony in other premisses and/or via video link), a particularly
sensitive witness can be asked questions only through the authority (judge), who
will treat him/her with special care, trying to avoid possible harmful consequences
of the criminal procedure for the personality, physical and mental state of the
witness. The questioning can be carried out with the assistance of a psychologist,
social worker or other expert, which 1s decided by the authority of the procedure.

In addition to this, Serbian legislator should consider incorporating in its legislation
(not necessarily in CPC) prohibition of questioning concerning the victim's private
life. It 1s hard to incorporate this in CPC as this is part of judicial assessment of
whether certain questions are relevant in the case and should be allowed.
Therefore, this could be rather part of some guidelines for questioning sensitive
witnesses and of course, part of the traming for judges, prosecutors and attorneys.

The prowisions of the Law on Juveniles provide for the mandatory specialization
of all professionals dealing with juvenile victims (Art. 151) also envisage only a
possibility and not an obligation to hear minor victims with the use of technical
devices transmitting image and sound and the hearing without the presence of
parties and other participants in the proceedings. The authorities in charge of the
proceedings for the offences committed against juvenile are obliged to treat the
victims taking care of their age, personality, education and living circumstances,
especially trying to avoid possible harmful consequences of the proceedings on
their personality and development; minor victims shall be questioned with
assistance of a psychologist, pedagogue or other professional (Article 152).

" The proposed amendments provides for the following: “Article 50: In Article 104, after paragraph
4, a new paragraph 5 shall be added which shall read: ,When cross examining an especially sensitive
witness or a witness who 1s a minor during the main hearing, its hall be forbidden to ask leading
questions or questions based on the assumption that the witness has stated something which he has
not stated.” The previous paragraph 5 shall become paragraph 6.”
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If the juvenile witness, due to the nature of the crime, consequence or other
circumstances, 1s particularly sensitive, 1.e. there 1s in particular severe mental, 1s
forbidden to perform a confrontation between him and the defendant. (Article
153) Therefore, the confrontation 1s not absolutely forbidden. Paired with the
currently applicable legal framework which does not allow to consider all juveniles
as particularly sensitive witnesses, this means that a confrontation with the accused
1s still possible.

In addition to this set of provisions that rule the manner in which interviewing the
particularly sensitive witnesses, arts. 370-374 of CPC are also relevant for ensuring
a proper conduct of the participants in the proceeding which allows, not only
undisturbed hearings, but also an unharmful environment for interviewing sensitive

witnesses.

Namely, differently from the art. 102 which allows the court to impose a fine as a
consequence of disrespectful treatment of a witness, art. 370 of CPC governs the
situations of disruption of order i the main hearings. “If the accused, defence
counsel, injured party, legal representative, attorney, witness, expert, expert advisor,
translator, interpreter or other person attending the main hearing disrupts order by
disobeying the orders of the president of the panel to maintain order or insults the
dignity of the court, the president of the panel shall warn, and if the person
continues to violate the order, he will be fined up to RSD 150,000.” The same
provisions also addresses the case of violation of order by the public prosecutor or
the person replacing him, when the president of the panel will inform the
competent public prosecutor and the State Council of Prosecutors,” or interrupt
the main hearing and ask the competent public prosecutor to designate another
person to represent the indictment in the continuation of the main trial, with the
obligation to inform the court about the measures taken. (art. 370, par. 3 of CPC).

The panel will exclude a defence attorney or attorney who continues to violate
order after the sentencing (art. 372, par. 1 of CPC). The panel will issue a warning
to the defence counsel, injured party, legal representative, attorney, injured party
as plaintiff or private prosecutor who undertakes actions clearly aimed at delaying
the proceedings. (art. 374, par. 1 of CPC).

" An ongoing CPC amendment will also cover changing the names of the competent authorities in
line with the new judicial legislation. Therefore, the State Prosecutorial Council will be the High
Prosecutorial Council.
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The president of the chamber will inform the competent bar association about the
penalty/measure imposed to the lawyer for violating order, with the obligation to
inform the court about the measures taken. (art. 370 and 374, par. 3 of CPC). This
two-fold obligation is of the great importance in terms of achieving a long-term

effect in terms of respecting procedural discipline by lawyers.”

From the point of achieving the short-term goal (punishing lawyers for non-
ethical conduct), but also the long-term effect through the prevention of such
conduct, it 1s not clear why the legislator has decided not to introduce in the
art. 102 of CPC the obligation of the court to mnform the competent bar
chamber on the fine imposed to the lawyer due to the inappropriate acts agamnst
a sensitive witness referred in par. 1 of that provision, as well as the obligation
of the competent bar chambre to inform back the court on the measures taken
against that lawyer upon receiving the notification from the court.

4.6.3. 'The present challenges m practice

If we try to explore the causes of the present challenges in practice, but also the
present challenges themselves, we should take into account the framework of the
currently applicable legislation, but also the level of awareness of the professionals
mvolved in the process as well as their skills in interviewing particularly sensitive
witnesses. In addition to this, we should take into account the current situation in
terms of the application of the disciplinary measures in cases of breaching the rules
that govern interviewing these categories of witnesses.

When it comes to the challenges associated with the knowledge and skills of the
professionals involved 1n process, we should take into account a several factors:

a) The knowledge and skills they get in the university.

b) The knowledge and skills they get through the initial and the continuous
training in the Judicial Academy.

¢) The influence of (non)existence and (non)involvement of the court
psychologies in the courts.

a) Some reasons for madequate treatment of especially sensitive witnesses could
also be found in the educational background of judges and prosecutors. The

" On the enforcement and the effects of those provisions, see more in Section 3.6.3.
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sensibilisation of the professionals should start from the early beginning of their
legal education, namely through the classes of the criminal procedural law, the
criminalistics and victimology. Therefore, the curricula and books for those
courses, as well as the sensibilisation of the law professors on those subjects play
an important role m future sensibilisation of legal professionals. Namely, the
Criminalistics as the main subject in the law faculties which addresses the
methodology of interrogation of different categories of victims and/or witnesses 1s
not mandatory for all law students in different departments. In addition to this, the
content of books used by students for decades to study for this exam included some
disputable or even harmful, discriminatory or misogynic chapters/paras. E.g. while
elaborating on the characteristics of female witnesses the book the authors
explained that women are emotional while men are rational; their perceptions are
based on the emotions, they are suggestible, less capable for criminal law reasoning,
led by passions. Women witnesses were also described as almost “professional
layers”! Namely, the book says that “when they decide to give a false statement,

9956

they do so skilfully, boldly, and sometimes recklessly.”” Therefore, the generations

of law students were raised to work with such a prejudice.

The situation has been improved to some extent in last few years, so the previously
elaborated statements in the same book are now given in the modified form,
explaining that in criminal theory, women also stand out as a special category of
witnesses, with certain "characteristics that are considered to have special
importance, such as increased emotionality, suggestibility, etc., wherein “the
psychological structure of women is influenced by menstruation, pregnancy,
childbirth, breastfeeding and menopause.” The author also concludes that it seems
that there are no essential reasons to classify women a priory as a special category
of witnesses, as in the most of cases it 1s not possible to make some essential and
solid differences in general meaning, and especially non-absolute characteristics,
between psychological characteristics according to the criterion of sex. However,
the author recognizes the need to have adjusted approach in cases where a woman
1s the victim of violent crimes and/or crimes against sexual freedom, especially in

order to prevent or minimize secondary victimization.”

b) When it comes to the role of the mitial and continuous training in the Judicial

Academy, it 1s important to mention that only the specialisation for dealing with

* Aleksié. Z., Skuli¢, M. (2004) Kriminalistika. Dosije, Beograd, p. 209.
7 Skulié, M. (2029) Kriminalistika. Pravni fakultet Univerziteta u Beogradu, Beograd, p. 196.
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Juveniles in criminal proceedings 1s mandatory according to the Law on Juveniles,
while for the other categories of sensitive victims that’s not the case, but the training
1s organized on ad Aoc basis, mostly supported by various donor-funded projects.
However, such a training has no universal coverage within judiciary and frequently
doesn’t involve lawyers, whose training is in the competence of the Bar Academy.
Finally, it should be noticed that the Judicial Academy still isn’t in the status of “the
single-entry point” for judicial office holders, which means that, in practice, an
mitial level of their knowledge and skills of judges and prosecutors varies to the
great extent.

¢) The role of the court psychologist/vicim support service should not be
disregarded, since their full-time presence contributes a lot not just through the
participation in individual cases, but also through the advisory role.

d) It 1s also important to mention how strong 1s influence of prejudice on a side of
mdividual judges and/or prosecutors regarding some personal characteristics of
victims and witnesses. This especially affects victims of sexual violence, human
trafficking and hate crimes. For those categories of victims, the personal
position/prejudice of those who conduct interview regarding e.g. sexual orientation
or previous sexual life can affect to the significant extent an approach to victim
(non)exposing him/her to inappropriate questions.”

Shaped by abovementioned factors, it could be said that there 1s no uniformity in
terms of the use of inappropriate approaches to interview especially sensitive
witnesses, as across the country, as with regards to the type/group of the sensible
victims. However, some positive trends can be noticed, especially in the fields that
have been addressed through the comprehensive training of judges and

prosecutors, such as prosecution of war crimes.”

" See more in the case studies prepared by Kolakovi¢-Bojovi¢ and Pukanovi¢ in: Kolakovié-Bojovié,
M., & Bukanovi¢, A. (2023) ZiloCini iz miZnje u Republici Srbyr. Institut za kriminoloska 1 socioloska
IstraZivanja, Beograd.

* See: Humanitarian Law Center (HLC) (2021) War crimes trials in Serbia during 2020, p. 145,
available at: https://hlc-rdc.org/wp-
content/uploads/2021/05/Report_ on_ War_ Crimes Trials in_ Serbia_during 2020.pdf, last
accessed on September 11" 2024.
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Similarly, monitoring of the position of juvenile victims in criminal proceedings in
Serbia in 2020” showed that the analysed sample did not record the attorney's
remarks on the manner of asking questions or entering the testimony of the injured
party in the minutes, as well as the judge's interventions during the interrogation
because he considered some questions irrelevant or inappropriate. The same
applies to the judge's warnings to the defendant and / or his lawyer or the
prosecutor's intervention because he considered some issues to be irrelevant or
mappropriate. This does not mean that there was no basis or need for such
mterventions or warnings, but i the impossibility of monitoring the trial, 1.e.
through monitoring case law, as its substitute, this cannot be determined with
certainty.

The same analysis also showed that even 1 50% of cases the juvenile victim was
examined 1n the presence of the defendant, confrontation was not applied in any
of the analysed cases, which 1s important considering the law number of cases of

juvenile victims was granted the status of a particularly sensitive witness.”

Although half of the interrogations of the minor victim were attended by an expert
(psychologist or social worker of SCC), only 30% of the interrogations were
conducted through those experts, while in other situations they only attended the
mterrogation which was performed directly.

Case study 4: The Case of Miroslav Aleksi¢

The case background: Miroslav Aleksi¢ (72) is a famous Serbian director,
producer, screenwriter, pedagogue and actor who was running the drama studio
for kids in Belgrade for several decades. Allegedly, he was abusing his position of
a teacher to sexually abuse his minor, female students for a prolonged period of
time (between 2012 and 2020), before one of them, young actress Milena
Radulovié, alter receiving necessary psychological support, empower herself
enough to report the case, followed by other girls from the same studio. According
to the 2021 indictment filed by the Higher Public Prosecutor's Office in Belgrade,
Aleksi€¢ 1s accused of repeatedly raping four of his female students, who were

minors at the time. Also, according to the indictment, Aleksi€ is accused of having

* See more in: Kolakovi¢-Bojovi¢, M. (2022) Final report on the monitoring of court practice on the
position of juvenile victims of crime before the courts in the Republic of Serbia i 2020. Institute of
Criminological and Sociological Research, Belgrade, available at: http://institutecsr.iksi.ac.rs/339/.

" See more in section 3.1.
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performed illicit sexual acts on three girls by abusing his position as a teacher/head
of the studio. The 16 victims who filed the case are today 20 to 40 years old. He
was arrested in January 2021 and spent 8 months in detention before being

released.

The trial: In 2021-2024 period out of a total of 25 main hearings in the case against
Aleksi€, 15 were held, and 10 were postponed or cancelled. Of the mentioned 10
main hearings that were not held, even 8 were not held due to the defendant's
illness, 1 due to a lawyer's strike and only 1 due to obstruction of the court. Main
hearings are scheduled once a month, except during vacation periods. Due to
Aleksi€'s frequent postponements of hearings, with the justification that he 1s
seriously 1ll, exposed to the intensive medical treatment and, generally in poor
health condition, the court panel requested that the accused Aleksi€'s ability to
follow and/take part in the proceeding to be determined by a medical examination.
In the aforementioned expert’s report, it is stated that Aleksi¢ is able to follow the
trial except in one situation - when he is receiving treatment for a malignant disease.
Both sides, the defence and the victims have publicly expressed their unsatisfaction
with such a development of the process, where the defence has kept the position
that the medical court experts made mistake in terms of the ability of the accused
to take part in the trial, while the victims expressed their concerns that the defence
1s trying to obstruct the procedure by wrongly presenting the actual health condition
of the accused.

Victim protection: Upon the request of victims, the hearings in this case are public,
except for interviewing one victim who obtained the status of especially vulnerable
witness. Victims were accompanied with their legal counsels, friends and the family
members and they were giving their testimonies without protective measures,
directly answering the questions of both the prosecutor and the defence, even when
the accused decided to interrogate them by himself for a few hours. Both sides
have used the same court entrance and the same waiting room, which caused a
tension and verbal incidents between them.

The manner of interviewing: The predominant impression on the manner in which
the victims were mterviewed by the defence (both, the defence counsel and the
accused) 1s that this 1s being done disrespectfully, where the defence has used a
number of forbidden of inappropriate interviewing techniques, including, but not
limited to the leading questions, insults, intimidation, misogynistic comments, etc.
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Some extracts from the transcripts, published even in the media illustrates

abovementioned approaches in interviewing one of the victims, Milena Radulovié:

1) Sequence from the victim interviewing by the accused”

Aleksi¢: Did I invite or persuade you to the drama studio?

Milena: No, I came alone.

Aleksié: Did I force you?

Milena: I already answered.

(There, Aleksi¢ loudly repeated the question twice and blushed.)
Aleksi¢: Did I explain to you that you can leave the studio at any time?

Milena: Yes, before you started raping me. Then you threatened. I knew I
would suffer the consequences because you are who you are. Where it 1s. No
one will believe me. I was trapped. What you asked was when you were a
beloved lecturer, not a rapist and abuser.

Aleksi¢: Have you ever complained to me in seven years?

Milena: I begged you not to do that, you watched me wither. That’s how you
destroyed me. The first six and a half years make a big difference; you can't
ask me about a whole period.

Aleksi€: Yes, I can ask you. Did you make a remark? (he asked annoyed)
Milena: I answered.

Aleksié: Have 1 ever threatened you? To you, your family members, your
sister?

Milena: You threatened me, that you wouldn't want that to happen to me in
my life, if T tell what happened. That no one believes me, that they will come
to your defence. You slapped me i front of the whole class, in front of 30
witnesses, as 1l 1t was a practice. You have shown me that you can manipulate.
To drive me crazy and manipulate me like you stll do.
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See: https://www.blic.rs/vesti/hronika/napeto-na-sudjenju-miroslavu-miki-aleksicu-samozvani-
profesor-glume-prvi-put/vb8revg, last accessed on October 22" 2024.
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(At this, Aleksi¢ smiled and asked the judge if he could "replicate", to which
the judge told him that he could only ask questions. And then he shouted at

the judge Aleksi¢: "I'm not an acting teacher, don't call me that!".

Aleksi€: She avoids answering, is that part of the rehearsal or not?

Milena: That's slapping. You slapped me and whispered: "Can't you see that
you better listen to me?"

2) Inappropriate approach was even more used by the defence counsel who, on
several occasions, msinuated that the minor victim had provoked sexual attack
or contributed to it to happen and/or continue:

One of Aleksi¢'s heinous questions to the injured party was whether she only
subsequently decided that she had been raped, after he called her on the phone
m 2019.

The questions coming from the defence lawyer were even worse.

Lawyer: Why did you come without tights, to make it easier for him, to rape

you more easily?
(The judge dismissed the question.) Or,

Milena: While he was kissing me, I tried to push his head away with my hands,
and during penetration they were next to my body. Then I wriggled and pulled
myself out on my toes. We were of similar height, but it seemed to me that I
was taller then - she emphasized.

Aleksi€'s defence attorney then asked why she was lifting on her fingers, if the
movements were back and forth and up and down.

Milena: I did that because of the pain. And he tested how deep he could go and
how many fingers he could fit. I cried. At the end he said to me: "You are good".
It disgusts me.

The lawyer representing Aleksi¢ did not hesitate to answer the victims with
questions aimed at humiliating them. So, he asked embarrassing questions like:
"How did you refuse to put his tongue in your mouth", "Was your head higher or
lower than your penis, did you look at him", "Why didn't you close" mouth"...
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Procedural discipline/measures taken by the court to protect the victims: In
addition to the use of inappropriate questions, both, the defendant and the defence
lawyer also on several occasions raised their voice, made inappropriate comments
and statements, laughed ironically, and even baptised, but also entered into a
discussion with the lawyers of the injured parties, as well as with the judge.

The defence counsel mostly did this in situations where his questions were rejected
by the court, so the chamber and the presiding judge were faced with the necessity
to use disciplinary measures provided in the CPC. So, in multiple hearings, they
warned both, defendant and the defence lawyer for many times. The defence

lawyer was also faced with fines.

E.g. at one point, after an mappropriate reaction came from the defence lawyer,
Milena asked the judge: "Is he laughing at me?", which he denied and said that he
was addressing the audience. The judge then told him that he was "very rude" and
fined him 100,000 dinars for contempt of court.

Media coverage: The trial has attracted an enormous media coverage, with active
participation of both sides, through giving the media statements and interviews, as

well as via social networks.

Around 980 newspaper articles about this case ware published in Serbian prints or
media portals between January 2021 and October 2024, which means approx. 40
articles per months!”

Many of the headlines were the extracts from the most sensitive part of victims'
testimonies explaining the details of sexual violence. What differentiates this case
from the similar media attitudes 1s that, in this case, we cannot talk about leak of
confidential information from the proceeding since it goes with no protective
measures. However, almost as rule, all the media headlines are based on the
questions rejected by the chamber/presiding judge which converts the protective
measure to the tool for harming victims through their public humiliation.”

“ This info was gathered through the analysis of the electronic archive of Serbian web portal
www.naslovi.net which re-publishes the news published by almost all Serbian media. Last accessed
on October 22 2024.

* For more on the relationship between media coverage of hearings, protection of victim’s privacy
and the secondary victimisation of vulnerable victims see in Section 3.8.
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Measures aimed at ensuring procedural discipline and the protection of

sensitive witnesses:

As we previously explained, the normative framework applicable to imposing
sanctions to those who were breaching the rules on the
acceptable/allowed/desirable manner of interviewing especially vulnerable victims
and witnesses, this issue cannot be addressed without tackling its practical

repercussions.

The question of the practical repercussions of use of the arts. 370-374 of CPC in
practice was raised a few years ago in the context of assessing the impact of 2016
Strategy and developing the National Strategy for War Crimes Prosecution in
Serbia for the period 2021-2026.

Namely, 2016 Strategy identified the need for more consistent implementation of
the measures of procedural protection of injured parties and witnesses In
accordance with the provisions of the Criminal Procedure Code, with an emphasis
on observing the procedural discipline in terms of protection of injured parties and
witnesses and the consequential reaction of the competent prosecutor, State
Prosecutors’ Council and relevant bar association. “The analysis of data submitted
by the State Prosecutors’ Council and Serbian Bar Association indicates that,
during the Strategy implementation period no piece of information was received
from a president of chamber on reprimand under Article 374 of the Criminal
Procedure Code, due to untimely or inappropriate action of public prosecutor or
person substituting them, causing procrastination of the proceedings, nor has the
Serbian Bar Association received any notification of an acting president of chamber
to inform the Association of a reprimand pronounced to a lawyer for prolongation
of the proceedings under Article 374 Paragraph 3 of the Criminal Procedure
Code.” This data may indicate that the level of procedural protection was
meanwhile improved, so there was no need to activate the mechanism under
Article 374 or that the said mechanism is still not applied despite the need for it.
The representatives of the institutions interviewed during the process of conducting
this Analysis held the position that there were no cases of violating procedural
discipline in the observed period.”

“ Kolakovi¢-Bojovié, M. (2021) Ex-Ante Analysis of the Situation in the Field of Prosecution of War
Crimes in the Republic of Serbia - for the purposes of draffing the National Strategy for War Crimes
Prosecution for the period 2021-2026. Ministry of Justice, Republic of Serbia, Belgrade, p. 23.
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It could be said that the right question was raised in this analysis, so the ICSR Team
decided to double-check this data by submitting the request for collecting/sharing
data on the implementation of the provisions 370, 372 and 374 of CPC in practice
to the BAS accompanied with the questionnaire developed to collect the following
data:

Part I: data collection and prevention

1. Does BAS regularly collect data on the application of Arts. 370, 372 and
374 of the CPC by the regional law chambers?

2. It yes, what period are data submitted for?

3. Do the bar chambers in Serbia collect data on the application of these CPC

provisions?

4. Is the BAS on the position that there is a need to amend the CPC in order
to introduce an obligation to inform the competent lawyer's chamber on the
deceased and / or fine in the authority of the bodies of the proceedings referred
to in Article 102, paragraph 2?

5. Whether the BAS in 2017-2023 period took some of the preventive
measures to improve the treatment of particularly sensitive vicims as a witness,
as well as strengthening the respect of the procedural discipline, and in the
context of application Art. 102, 370, 372 and 374 CPC (e.g. training, providing
guidelines, etc)

Part II: Special questions

1. Data on acting the of the competent lawver chamber in accordance with the
obligation referred to in Article 370, paragraph 3 of the CPC:

1.1. Number of notifications received on punishment of lawyers in accordance
with Article 370, paragraph 1 and 3 of the CPC in the period 1.1.2017-
31.12.2023?

1.2. In how many cases of the total number of notifications received, the lawyer

acted as a proxy of damaged, and in how much as a defence counsel?

1.3. In how many cases did the competent law chamber notify the court on the
measures taken in accordance with the obligation referred to in Article 370,
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paragraph 3 of the CPC? If available, please also provide these data
disaggregated based on the territories of the regional bar chambers.

1.4. List data on measures undertaken by the competent bar chambers upon
court notification under Article 370, paragraph 1 of the CPC in the period
1.1.2017-31.12.2023.

2. Data on the actions of the competent bar chamber in accordance with the
provision of Article 372, paragraph 1 of the CPC:

2.1. Number of received notifications on the exclusion of lawyers from the
criminal procedures in accordance with Article 372, paragraph 1 of the CPC
i the period 1.1.2017-21.12.2023.

2.2. In how many cases of the total number of notifications received, the lawyer

acted as a proxy of damaged, and in how much as a defence counsel?

2.3. List data on measures undertaken by the competent bar chambers upon
court notification under Article 372, paragraph 1 of the CPC in the period
1.1.2017-31.12.2023.

3. Data on the actions of the competent lawyer chamber in accordance with

the obligation referred to in Article 374, paragraph 3 of the CPC:

3.1. Number of notifications received on the imposed warnings in accordance
with Article 374, paragraph 1 and 3 of the CPC i the period 1.1.2017-
31.12.2023.

3.2. In how many cases of the total number of notifications received, the lawyer

acted as a proxy of damaged, and in how much as a defence counsel?

3.3. In how many cases did the competent law chamber notify the Court on
the measures taken in accordance with the obligation referred to in Article 374,
paragraph 3 of the CPC? If avalable, please also provide these data
disaggregated based on the territories of the regional bar chambers.

3.4. List data on measures undertaken by the competent bar chambers upon
court notification under Article 374, paragraph 1 of the CPC in the period
1.1.2017-31.12.2023.

The BAS officially responded to ICSR, explaining that they have no requested
statistical data since “the disciplinary authorities of the bar chambers are
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autonomous”. The BAS also expressed the position that the obligation to collect
statistical data on the measures taken upon the notification of court should not
exist. They also provided the ICSR Team with information that BAS continuously
takes measures upon court notifications, but without explaining what kind of
measures, their number, nature of the number of lawyers aflected by those

measures.

The judges involved in the discussion organised by ICSR and OSCE within this
mitial cycle of the monitoring expresses also their concern regarding inconsistency
of practice of their colleagues/judges, since not all of them ready to insist on the
feedback from the BAS on the measures taken against the lawyers upon the court
notification. Some of them were also clear that the conduct of lawyers 1s frequently
highly dependent on the “judge tolerance”. Namely, they said that a strong position
of judge who insists on the procedural discipline can prevent lawyers from
mappropriate conduct towards victims and witnesses.

4.6.4. Recommendations for improvement

Rec.17  Adopt the proposed amendments to arts. 103 and 104 of CPC aimed
at explicit prohibition of cross examiation of especially vulnerable
witnesses.

Rec. 18 Amend art. 102 of CPC in order to mtroduce obligation of the court
to mform the competent bar chamber on the fine imposed to the
lawyer due to the mappropriate acts against a sensitive witness referred
m par. 1 of that provision, as well as the obligation of the competent
bar chambre to inform back the court on the measures taken against
that lawyer upon receiving the notification from the court.

Rec. 19  Develop and adopt a new Law on Juveniles that will include detailed
provisions on interviewing juvenile victims in the capacity of witnesses.

Rec. 20  Strengthen iternal mechanism in the competent bar chambers led by
Bar Association of Serbia in order to establish clear and sustainable
mechanism of running registries, preparing statistics on, and taking
follow up measures upon received court notifications on the imposed
disciplinary measures against lawyers in criminal proceedings.
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Rec. 21 Strengthen the overall approach to sensibilization of the legal
professionals mvolved in interviewing the especially sensitive
witnesses through:

a) Improvement of the law schools’ curricula and books.

b) Improvement of the initial and continuous training for judges and
public prosecutors in the Judicial Academy, with the focus on the
needs of vulnerable victims and witnesses and the skills needed to
mterview them properly.

¢) Improvement of the training for lawyers in the Bar Academy.
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4.7. Use of video link and the court infrastructure as
mechanisms to protect especially vulnerable victims
and witnesses

One of the main protective mechanisms for especially vulnerable victims and
witnesses Is avolding situations in which a victim is confronted to the defendant, but
also to the other participants in the proceeding. Considering this, a several
mechanisms play an important role here:

a) Testimonies using audio and video link from the court premisses other
than the courtroom

b) Testimonies using audio and video link for the remote testimonies from
home or other premises

¢) Testimonies using audio and video link for the remote testimonies in the
context of the international (mostly regional cooperation)

d) Separate court entrances for victims and witnesses and the defence

e) Separate waiting rooms for victims and witnesses and the defence

4.7.1. The relevant international standards

Directive 2012/029/EU, art. 23(3)a recognises the measures to avoid visual contact
between victims and offenders including during the giving of evidence, by
appropriate means including the use of communication technology together with
measures to ensure that the vicim may be heard in the courtroom without being
present, in particular through the use of appropriate communication technology as

an important protective mechanism.

Directive 2011/093/EU 1n article 20 recognises the possibility for a child vicim be
heard without being present in the courtroom, in particular through the use of
appropriate communication technologies as a one of the most effective protective
mechanisms.
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4.7.2. Currently applicable legislation, the gaps theremn and ongoing
legislative amendments

The Criminal Procedure Code recognizes the use of video links as one of the
effective protective mechanisms to be applied to especially vulnerable witnesses.
Namely, Article 104 of CPC provides for the possibility of the authorities
Iterviewing a particularly sensitive witness using technical means for image and
sound transmission, where the witness should be in a separate room without the
presence of the parties and other participants in the procedure.

The Law on Juvenile Offenders and Criminal Protection of Juveniles sets forth
that, in view of the characteristics of the offence and personality of a juvenile, if the
court finds 1t needed, it may order the hearing of the juvenile to be conducted with
the use of sound and image transmission technology and without presence of
parties and other participants in the proceedings. (Art. 152, par 3).

It is important to mention that, when it comes to the war crimes cases, where the
regional cooperation play an important role in ensuring presence and preparedness
of victims and witnesses for giving their testimonies, before the authorities of the
countries n the region, including organization and conducting testimonies via video
link without traveling to other states to be mterviewed. Aimed at supporting those
processes going smoothly, the judicial authorities (chief prosecutors and the
competent court presidents) in the region signed agreements on support to victims
of war crimes. The newest agreement has been signed in December 2024 between
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Sebian War Crime Prosecutor and the Montenegro Supreme State Prosecutor.

4.7.3. 'The present challenges in practice

When it comes to the testimonies using audio and video link from the court
premisses other than the courtroom or the remote testimonies from home or other
premises, there 1s not any doubt that three factors play the key role:

a) Awareness and the readiness of the key actors (mainly court) to use this
way of interviewing especially sensitive witnesses.

b) Availability, functionality and interconnectivity of the audio-visual systems
for remote testimonies.

* See more at: https://sudovi.me/vrdt/sadrzaj/6xo0Q), last accessed on December 30" 2024.
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¢) Adequate knowledge and skills of judicial professionals on how to use the
equipment and/or availability of the support by technicians to ensure

undisturbed remote testimonies.

The results of the previously conducted research showed that there is an openness
on a side of judges and prosecutors to use AV in interviewing especially sensitive
victims as witnesses. E.g. results of the Monitoring of court practice on the position
of juvenile victims of crime before the courts in the Republic of Serbia in 2020
showed that in both cases where the status of the especially vulnerable witness were
granted to the victims in both cases, the examination was performed using video
link, both of which passed without technical interference, and one of them was
assisted by a technician.”

This has been also confirmed through the research conducted by Stevanovi¢ and
Markovi¢ in 2024 within which all higher courts in Serbia were contacted.
Interviews were conducted with secretaries, judges specializing in juvenile cases,
and, In two instances, with court presidents. They reiterate the priorities
emphasized by representatives of other institutions within the system police,
prosecutor’s offices, and social care centres: enhancing their own knowledge,
mmproving the technical equipment of their institutions, and the need to involve
appropriate experts in the child’s hearing process.

In communication with the representatives of the higher courts lacking the
capability for hearing through the video conference connection installed in the AV
room, it is clear that they recognize the need for special protection for minors as
victims and witnesses. They state that they strive to find appropriate approaches in
each individual case. Some utilize technical equipment for audio-visual
transmission from the prosecutor’s office if available within their building. Many
uses other (hand-held) technical devices for audio-visual transmission and/or
recording and install the connection ad hoc. Courts that have AV rooms, at the
request of other (primary) courts or prosecutor’s offices, and in accordance with
their schedule, approve the use of this room (and the corresponding courtroom).

" See more in: Kolakovi¢-Bojovi¢, M. (2022) Final report on the monitoring of court practice on the
position of juvenile victims of crime betore the courts in the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, available at: http://institutecsr.iksi.ac.rs/339/.

" Stevanovié, 1., & Markovi¢, 1. (2024) The Position of Juvenile Victims and Witnesses m Criminal
Proceedings: Where are We now and What is Next. In: International scientific thematic conference
The Position of Victims in the Republic of Serbia, Pali¢, 12-13 June 2024. Institute of Criminological
and Sociological Research, Belgrade, pp. 165-182.
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In cases where it was not possible for a minor to be heard via video-conference
link, as some court representatives have stated, the hearing was conducted in such
a way that the accused was relocated to the back of the courtroom, and the child
was directed by security personnel or parents not to turn around and to
communicate only with the judge. Certainly, this model, if there are no technical
means, 1s protective, but it still carries a high risk of secondary victimization. The
child 1s positioned between the defendant and their defence attorney, unable to
control the situation even with his/her glance; he/she can hear their comments and
questions (including those that the judicial panel will reject because they do not
serve to establish facts but rather to destabilize witnesses), resulting in a high level
of negative distress for the child throughout the hearing. In addition to secondary
victimization, the validity of the obtained statement is also questioned.”

When it comes to the testimonies using audio and video link for the remote
testimonies in the context of the international (mostly regional cooperation) in
Serbian judicial system they are mostly used in the war crime proceedings which is
logical considering the regional character of the conflicts occurred in 1990s, but
also the fact that the WCPO and the Higher Court in Belgrade were among the
first institutions equipped with the necessary technical solutions, but also
accompanied with the victim support services. In the period from 2016 to 2020,
the Service for Assistance and Support to Witnesses participated directly i
organization of 256 video conference calls, and 313 witnesses who testified upon
letters rogatory received support. For the needs of courts and state attorney offices
i the Republic of Croatia, support was provided to 156 witnesses, 142 witnesses
testified upon letters rogatory from courts and prosecutors ‘offices of Bosnia and
Herzegovina and 15 witnesses upon letters rogatory of state authorities of
Montenegro.”

However, even the existence of the technical conditions for conducting
interrogation of witnesses via video link does not necessarily guarantee that the
testimony given in this way will be given in a propriate manner. E.g. in the Sanski
Most-Lusci Palanka Case the hearing was held in 2021 before the Special War
crime chamber of the Higher Court in Belgrade. In this case, main hearings were
held in a courtroom that 1s not technically equipped with headphones for the

“ Ibidem.
" Kolakovi¢-Bojovié, M. (2021) Ex-Ante Analysis of the Situation in the Field of Prosecution of War
Crimes in the Republic of Serbia - for the purposes of draffing the National Strategy for War Crimes
Prosecution for the period 2021-2026. Ministry of Justice, Republic of Serbia, Belgrade, p. 26.
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public. This made it very difficult for the audience to follow witness testimonies
provided via video conferencing, as the sound quality was extremely poor. Only
the Trial Chamber and the parties were provided headphones to follow the
proceedings.” Namely, the witness premises at 29 Ustani¢ka Street were furbished
back mn 2006 and they need adaptation and refurbishing, especially given the
number of persons who used the facilities of the Service in the capacity of witnesses
or injured parties, both from war crimes cases and organized crime. The video
conference equipment is outdated and was installed 20 years ago, which creates
difficulties in witness examination, in form of frequent interruptions and
considerably longer time of witness examination than necessary, as well as
mterruptions of the train of thought of witnesses and mjured parties during their

testimonies.”

One of the mitiatives that, unfortunately, hasn’t succeed i ensuring sustainability,
but what is worthy to be mentioned is establishing the mobile teams for interviewing
minors out of court premisses, mostly directly from their homes. This has been
done through four new regional units, in the cites where the courts of appeal are
seated, with a mandate to cover the areas of the courts’ jurisdiction. Each of the
four Child victim support units was equipped with mobile recording equipment
and vehicles with the purpose of conducting child-friendly hearings outside of the
courts as much as possible. Professionals for this new service were recruited from
the psychologists employed at public mstitutions within the social system, with
extensive previous experience of dealing with children. According to the UNICEF
data, from the period of the launching of the new service offered by the Units (from
March 2015 to January 2016), until September 2017, the Units conducted 158
mterviews with children m criminal proceedings. During the iterviews, no
standardized monitoring sheets for the Units were prepared to record data cases in
which they have provided assistance. Consequently, there is no detailed data on
victims and cases. Unfortunately, after the project expired, since there was no

" See: Humanitarian Law Center (HLC) (2022) War crimes trials in Serbia during 2021, p. 137,
available at: https://www.hlc-rdc.org/wp-content/uploads/2022/05/Godisnji_izvestaj] 2022-en.pdf, last
accessed on September 11" 2024.

" Kolakovié-Bojovié, M. (2021) Ex-Ante Analysis of the Situation i the Field of Prosecution of War
Crimes in the Republic of Serbia: for the purposes of drafting the National Strategy for War Crimes
Prosecution for the period 2021-2026. Ministry of Justice, Republic of Serbia, Belgrade, available at:
http://institutecsr.iksi.ac.rs/345/1/War%20crimes%20ex-ante%620analysis.pdf, last accessed on

September 10" 2024.
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solution to incorporate the teams into the institutional system (nether judicial or
social care), this possibility of giving the testimony is not available anymore.”

Audio-visual equipment and infrastructural conditions other than AV equipment:
the Current Status

Even a procurement of the audio-visual equipment in Serbian judiciary has started
on the ad hoc basis approx. 20 years ago, the systematic approach to this issue has
been introduced in 2020 through the Victim Strategy which recognized a need to
procure equipment for all higher courts and/or prosecutors’ offices and set out
clear indicators in that regard in its 2023-2025 Action Plan.

‘When it comes to the current status of the technical equipment” through a project
and donation from the OSCE (IPA 2016 Project) in partnership with the Ministry
of Justice of the Republic of Serbia, the process of procuring equipment was
fostered, together with renovation/adaption of the special premises for victims and
witnesses.

The four additional courts have been equipped with AV rooms during the period
from 2021 to 2023: the Higher Court in Kragujevac, the Higher Court in Krusevac,
the Higher Court in Novi Pazar, and the Higher Court in Sabac. In addition to
these four higher courts, an AV room has been reinstalled at the Higher Court in
Belgrade because the previously existing technical equipment was incompatible
with the new electronic system after the renovation of the Court building, 1.¢., the
Palace of Justice. The electronic system server used in these video conference
connections at the courts has been installed at the Judicial Academy. In addition to
this, through the same project, it was reported that the project plans to equip an
additional five courts with special rooms for taking statements from children and
particularly vulnerable witnesses during 2024 (equipped with video conference
links for audio-visual transmission to courtrooms, commonly known as “AV
rooms”) and other courts will be equipped in the coming years as well. The
Ministry of Justice determines the priority list based on the number of cases

mvolving juvenile victims.

" Kolakovi¢-Bojovié, M. (2018) Child Victims in Serbia - Normative Framework, Reform Steps and
LU Standards. In: Pravda po meri deteta - medunarodni nau¢ni tematski skup, 6-7. jun 2018, Pali¢.
Institut za kriminoloska 1 socioloska istraZivanja, Beograd, pp. 171-183.
" Stevanovié, 1., & Markovic, 1. (2024) The Position of Juvenile Victims and Witnesses i Criminal
Proceedings: Where are We now and What is Next. In: International scientific thematic conference
The Position of Victims in the Republic of Serbia, Pali¢, 12-13 June 2024. Institute of Criminological
and Sociological Research, Belgrade, pp. 165-182.
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The following table presents data on the technical capabilities of higher courts to

conduct hearings via video conferencing with children or minors as victims or

witnesses outside the courtroom:

Table 1: Higher Courts in Serbia - Technical Equipment for Implementing Article 152 of the Law
on Juveniles, April 2024

Higher
courts

Belgrade
Valjevo

Vranje
ZajeCar

Zrenjanin

Jagodina

Kragujevac
Kraljevo
Krusevac
Leskovac
Negotin
Nis§

Nowvi Pazar
Novi Sad
PancCevo
Pirot
PoZarevac
Prokuplje
Smederevo
Sombor
Sremska
Mitrovica

Subotica

A special room for
taking statements
from children/
particularly sensitive
witnesses
Yes

Yes

Yes
No

No
Yes
No
Yes

No
Yes
Yes
Yes
No
No

No

No
No

No

Installed audio-visual equipment

Yes

Yes (the equipment is outdated and

without the possibility of connecting to

premises outside the court)
Yes
No
No

Yes
Yes
Yes
No
No

No

No
No

No
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23 | UZice No No

~

24 Cacak No No
25  Sabac Yes Yes
Total 9 have an AV room. 9 have installed AV equipment.
16 do not have an | Of the 16 courts that do not have AV
AV room. technology, the majority use some form

of assistive technology or the AV
technology of the higher public
prosecutor's office (shared buildings)

When it comes to infrastructural conditions other than AV equipment, in some
courts, 1t 1s technically challenging to avoid the possibility of victims and witnesses
encountering the accused, due to space constraints and overcrowding in buildings
shared with prosecutor’s offices and other courts.

The interviewed professionals confirmed that until the hearing, victims wait in an
AV room or a designated office for representatives of the Service for Assistance
and Support to Victims and Witnesses. However, the problem of overcrowded
court buildings exists in almost all courts. Most interviewees from courts without
AV rooms highlighted the difficulty of finding suitable space for AV room
mnstallation within the court. Another challenge is finding suitable rooms for
housing the Service for Assistance and Support to Victims and Witnesses.
Representatives of this service often share office space with other judicial
assistants.” (where they exist).

In the most of newly built or comprehensively renovated court buildings there are
technical possibilities to split entrances. However, even this issue has been
recognised as a necessity, still there 1s not a catalogue of the infrastructural
requirements aimed at ensuring access to justice in line with the relevant
international standards for victims. This should be also recognised as reason that
even 1n some comprehensive (re)construction intervention in judicial
infrastructure, the opportunity to adapt special premisses for victims has been
missed.

” Ibidem.
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4.7 4.

Rec.22

Rec.23

Rec.24

Rec.25

Recommendations for improvement

Develop a catalogue of the infrastructural requirements aimed at
ensuring access to justice in line with the relevant international

standards for victims.

Continue the ongoing process of procuring audio and video
equipment for courts and prosecutors’ offices to achieve targets for
universal coverage set out in the NSRVWCRS 2020-2025.

Organise tramning for legal professionals in courts and prosecutors’
offices to ensure proper use of the newly procured equipment.

Ensure that all ongoing and planned renovation/(re)construction
mitiatives result in adaptation of the premisses adjusted to the
victim’s needs.
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4.8.  Protection of the victim’s privacy and media coverage
of trials

In the era of the growing influence of the media, as well as the expansion of their
new and hybrid formats such as social networks, podcasts, blogs, vlogs, etc., there
1s a shorter period between events in real life and the availability of information
about them in media. This consequently increases the size of harmful
consequences if information on (vulnerable) victims has been disclosed in media.

The seriousness of such practices 1s the most visible when it comes to child victims.

‘With this in mind, there is an undeniable need not only for national legislation to
recognise the highest mternational standards in the field of child-friendly justice
and victims’ rights, but also for professionals in contact with children and victims
to be adequately tramed to apply them. Finally, perhaps the key step lies in the
necessity of continuous cooperation and exchange of experiences between
professionals in the institutions of justice, social protection, health care and
education, on the one hand, and media representatives on the other.”

Taking into account the scope of this analysis, in this chapter we will not address
all aspects of the media treatment of vichms, but rather those that are closely
connected to the protection of privacy in the process of interviewing of victims
through the (non)public hearings and the media reporting on those proceedings.

4.8.1. The relevant international standards

Article 21 of the Directive 2012/029/EU provides for obligation to ensure that
competent authorities may take during the criminal proceedings appropriate
measures to protect the privacy, including personal characteristics of the vicim
taken into account in the individual assessment, and images of victims and of their
family members. Furthermore, Member States shall ensure that competent
authorities may take all lawful measures to prevent public dissemination of any
information that could lead to the identification of a child victim. In order to protect

the privacy, personal integrity and personal data of vicims, Member States shall,

" Kolakovié-Bojovié, M. (2022) Child victims and media: Manual and curriculum for the training of’
professionals i contact with child vicams of criminal offences. Child Rights in Serbia (CRIS),
Belgrade.
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with respect for freedom of expression and information and freedom and pluralism

of the media, encourage the media to take self-regulatory measures.

Protecting the privacy and identity of victims of trafficking, prescribed by Article 6
of the Palermo Protocol and Article 11 of the Council of Europe Convention on
Action against Trafficking in Human Beings 1s one of the basic requirements for
the protection of human trafficking victims in court proceedings.

Directive 2011/093/EU, Article 20 provides for obligation of the Member States
shall take the necessary measures to ensure the hearing take place without the
presence of the public; the child victim be heard in the courtroom without being
present, in particular using appropriate communication technologies. Member
States shall take the necessary measures, where in the interest of child vicims and
considering other overriding interests, to protect the privacy, identity and image of
child victims, and to prevent the public dissemination of any information that could
lead to their identification.

4.8.2. Currently applicable legislation, the gaps theremn and ongoing
legislative amendments

The relevant legislative framework on this issue 1s very complex and involve, not
only the Constitution and the CPC, but also rules of the procedure in court and

public prosecution as well as media legislation:

Article 32 of the Constitution of the Republic of Serbia” provides for an exception
to the principle of publicity of the proceedings, stipulating that the public may be
excluded during the entire proceedings before the court or in part of the
proceedings, only to protect the interests of national security, public order and
morals in a democratic society, and to protect the interests of minors or privacy

participants in the procedure, all in accordance with the law.

The currently applicable provisions of the CPC provide this possibility, for it 1s
stipulated (Article 363) that the panel may, ex officio or at the request of the parties
or defence, exclude the public from the entire main hearing or a part of it, if
deemed necessary for the purpose of public order and morals, the best interests of
a minor, or the privacy of the participants in the proceedings. In such a case,

however, the panel may allow the presence of an expert public and, at the request

7 Constitution of the Republic of Serbia ("Official Gazette of RS", No. 98/2006 and 115/2021).
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of the defendant, the presence of their spouse or other close relatives, who are
obliged to keep everything they heard at the hearing as secret (Article 364).
Furthermore, the provisions of this law on particularly vulnerable witnesses (Article
104) provide for the possibility of questioning the witness without the presence of
parties or other participants in the proceeding in the room where the witness 1s
being questioned, if the testimony is conducted with the use of sound and image

transmission technology.”

The mmportance of communication of courts with the media, has long been
recognised, 1s shown by the provisions of the Court Rules of Procedure,” which in
Article 57, in order to ensure an objective, imely and accurate information to the
public about the work of the court and court proceedings, obliges the president of
the court, judges and court staff to provide the necessary conditions, as well as
appropriate access to the media in terms of current information and proceedings
conducted in court, taking into account the interests of the proceedings, privacy, as
well as security of participants in the proceedings. "Information on final
proceedings before the court shall be made public when provided for by law, or by
a special regulation, as well as in cases in which the public is particularly interested.
The information and data provided to the public must be accurate and complete.
Data which, according to special regulations, constitute secret and protected data
whose disclosure 1s excluded or restricted by law shall not be disclosed. “

Thus, by prescribing this obligation, it is specified that its scope is conditioned,
among other things, by the need to protect the safety and privacy of the participants
i the procedure. In addition, the court rules of procedure shall specify the
methods of execution of this obligation, providing that:

- The time, place and subject of the trial shall be published daily in a
prominent place in front of the room where the trial will be held, in

electronic form or another convenient manner.

- For a trnal for which there 1s a greater public interest, the court

administration will provide a room that can accommodate a larger number

" See more in: ASTRA, PoloZaj 1 prava Zrtava u krivicnom postupku - Analiza sudske prakse za
2017. godinu za krivitna dela posredovanje u vrenju prostitucyje, trgovina ljudima 1 trgovina
maloletnim licima radi usvojenja, available at:
https://drive.google.com/file/d/116aCZGbtc2VDg3V 1 hc]btuQ40IARmufk /view.

" Court Rules of Procedure ("Official Gazette of RS", No. 110/09, 70/11, 19/12, 89/13, 96/15, 104/15,
113/15 - corr., 39/16, 56/16, 77/16, 16/18, 78/18, 43/19, 93/19 and 18/22).
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of persons. By order of the President, the court council is obliged to hold
a trial in a larger room that is secured.”

In Article 58, the Rules of the Procedure specifically deal with the issue of
communication with the media in relation to individual cases and entrust the power
to do so to:

- to the President of the Court

- to the person in charge of public information (spokesperson)

- to the special public information service
In addition to this, Article 58 of the court rules stipulates that when contacting the
public and the media, courts use modern means of communication in accordance
with the material and technical capabilities of the court (press conference room -
media centre, reporting via websites, etc.).

The court rules specifically regulate the conditions under which photographing and
audio/video recording may be authorised in the court building (Art. 59-60)". When
granting permission for photography and filming, the interest of the public, the
mterest of the procedure, and the privacy and security of the participants in the
procedure will be taken into account.

Of the great importance for this issue 1s also content of the Rulebook on
Administration in Public Prosecutors' Offices (Ordinance),” which in Art. 66-71
regulate public information, 1.e. access to imformation of public importance.

* In addition to the above, the court shall, at least once a year, and no later than February 1 of the
current year for the previous year, prepare a bulletin with basic data on work, which is prescribed by
a special law and the Rules of Procedure, and are important for the exercise of citizens' rights and the
presentation of the court's work to the public. The bulletin contains: the name and headquarters of
the court; the annual schedule of tasks; contact information (telephone, fax, website and e-mail
address), names of the heads of the court administration, data on the working hours of the court and
its services, names and contacts of persons authorized to receive, inform the parties and act on
complaints, names and contacts of persons authorized to issue certificates and certify signatures;
names and contacts of persons authorized to enable viewing, transcribing and copying of files. The
bulletin referred to in paragraph 1 of this Article, collections of decisions and legal positions, may be
published by the court in printed or electronic form. (Article 61 Court Rules of Procedure).
" Photography, audio and video recording in the court building may be carried out only with the prior
written approval of the President, in accordance with a particular law. Photography, audio and video
recording at hearings for the purpose of a public broadcast of the recording shall be carried out with
the approval of the President, with the prior consent of the President of the Council, the judge and
the written consent of the parties and participants in the recorded action. Photography, audio and
video recording in the courtroom, after obtaining the approval, will be performed under the
supervision of a judge, iIn a manner that ensures the smooth flow of the trial and order in the
courtroom.
* Rulebook on Administration in Public Prosecutors' Offices ("Official Gazette of RS", No. 110/09,
87/10, 5/12, 54/17, 14/18 and 57/19).
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Interestingly, this Rulebook recognises three categories of i1ssues on which it
mforms the public in the mentioned articles:

- the state of criminality and "other phenomena observed in the work"

- the work of the public prosecutor's office (if does not harm the interests of
the procedure or endanger the privacy of the participants in the procedure)

- matters within the "competence of the Public Prosecutor's Office"

Although it recognises the need to protect the privacy of the participants in the
procedure, it 1s clear at first glance that the provisions of the Rulebook are general,
mprecise and, in a sense, archaic, or old-timely, and non-adapted to the

contemporary needs of a democratic society.

In the same manner, the provisions of Article 67 of the Rulebook, which regulate
the manner of informing the public, were written. Nevertheless, in this segment,
the Rulebook recognises the need for additional protection of the interests of the
child and prowvides that the public prosecutor informs the public in a way that will
not lead to the disclosure of secret information, taking nto account the interests of
morality, public order, national security, protection of minors, private life and

national feelings.”

The powers to inform the public are regulated in a similar manner to the courts,
so that the public is informed by the public prosecutor or the appointed deputy
public prosecutor, or by the spokesperson of the public prosecutor's office.
Nevertheless, as regards the specificity of the manner in which authorised persons
mform the public, oral or written communications and statements are envisaged as
notification modalities™ or through public bulletins or other appropriate means,
about the initiation of proceedings in cases in which the general public i1s interested,
taking into account the interests of the proper conduct of the proceedings and

justified protection of data subjects.

The Rulebook on Administration m Public Prosecutions Offices does not
explicitly provide for the obligation (or possibility) of the public prosecutor's
office to organise press conferences but unilaterally inform the public through

statements and announcements.

* Similar wording is contained in Chapter 4. of the Prosecution Communication Strategy.

" Written statements or announcements shall be made in at least two copies, one of which shall be
kept in the public prosecutor's office. An official note will be made on oral statements or
announcements, stating when and to whom the statement or announcement was made, as well as
their content. (Article 69 of the Rulebook).
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The Rulebook envisages the obligation to provide access through public
newsletters to the public prosecutor, the deputy public prosecutor in charge of
informing the public or the spokesperson of the public prosecutor's office, but does
not envisage what this means mn practice, 1.e. whether this access 1s achieved by
personal contact, telephone or email. Also, the Rulebook obliges persons
authorised to contact the media, if they are unable to make a statement, to
communicate the reasons or to communicate the time, place and manner of
making a statement or an announcement.”

The Guide for Communication of the Public Prosecutor's Office the Media and
the Public,” adopted by the State Council of Prosecutors on 26 January 2015, in
order to facilitate the mmplementation of the Communication Strategy of the
Prosecutor's Office in practice, devotes barely half a page to the communication of
data on minors in criminal proceedings, mited only to the citation of legal text,
without a single note on the importance and reasons for protecting the privacy of

minors, especially children victims in criminal proceedings.

It 1s important to underline that the work on drafting the new bylaws- both The
Rulebook on Administration in Public Prosecutors' Offices and the Court Rules
of the Procedure 1s ongoing for a prolonged period of time (since the adoption
of new Law on Public Prosecution and the Law on organisation of courts).” In
this process, a due attention should be paid to improvement of the above
elaborated provisions concerning transparency of criminal proceedings and

communication with media.

In parallel, a great impact on avoiding secondary victimisation and the protection
of especially vulnerable victims have a Law on Public Information and the Media
(LPIM) (hereinafter: the Law) are relevant for this issue.”

¥ The public prosecutor, the deputy public prosecutor and staff, when speaking or writing in public
newspapers on legal, social or certain issues of public prosecutorial and judicial practice, are obliged
to explain that they do not come forward on behalf of the public prosecutor's office (Article 70 of the
Rulebook).

* Guide for communication of the Public Prosecutor's Office, the media and the public, available at:
http://rjt.gov.rs/upload/Document/File  ¢1/2016-03/Vodic Za Komunikaciju.pdf, accessed on
January 4" 2022.

“"This 1s the reason why we are focusing on the provisions of the old rulebooks that use the old names
on the institutions and functions used before the Constitutional amendments.

* Law on Public Information and Media (Official Gazette of RS", No. 92/2023).
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The Law provides in Article 85 that information from an ongoing criminal
proceeding may be published if it was presented at the main hearing or if it was
obtained or 1f it could have been obtained from public authorities on the basis of
the law governing access to information of public importance. In addition, Article
88 stipulates that, in order to protect the free development of a minor-s personality,
special care must be taken that the content of the media and the manner of
distribution of the media do not harm the moral, intellectual, emotional or social
development of the minor. The Law insists on the protection of the dignity of the
person to whom the information relates, defining the dignity of the person as
honour, reputation, or piety. The Law stipulates that the dignity of a victim of
violence must not be violated by presenting or describing a scene of violence in the
media or media content (Article 90 of the Law). The Law also regulates in detail
the 1ssue of protection of imformation from private life and personal records,
making their publication conditional on the consent of the persons to whom they
relate, 1.e. other persons, prescribing and reading through situations when
publication 1s possible without consent, of which, in terms of victims' rights, the
most important are those related to the situation in which the person intended the
mformation or record to the public, 1.e. provided it to the media for publication or
if the person did not object to obtaining information, that is, making a record, even
though that person knew it was done for publication.

The same law also regulates the mechanisms related to the right of a person whose
right has been violated to request correctional measures and/or compensation.

Bearing in mind the level of concretisation of the provisions, the key importance
for the adequate implementation of the provisions of the LLPIM and appropriate
media treatment of victims are the provisions of the Code of Journalists of Serbia
(hereinafter: the Code)” as the basis for the establishment of self-regulatory
mechanisms of the print media in Serbia, starting in 2009, (the Press Council and
its Complaints Commission).

Although the Code proclaims the right of the public, 1.e. the duty of the media to
place public interest in the information given in an accurate, timely and objective
manner above all other interests as a basic principle, specifying that, in the context
of this Code, the public interest implies publishing all important information to the

reader / listener / viewer to help form one's own judgement / opinion on

8

Serbian  Journalists' Code of Ethics, available at: hitps:/savetzastampu.rs/lat/wp-
content/uploads/2020/1 1/Kodeks-novinara-Srbije.pdf, accessed June 16" 2020.
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happenings and events, it also contains numerous provisions that form the
framework and limits of this right and duty, in the context of protecting the interests

of certain categories of citizens.

The Code also establishes a clear chain of responsibility, which implies that
jJournalists and editors are professionally accountable to the public (readers /
viewers / listeners) and not to the publisher / owner (state and stakeholders) and
their private, economic, political and other interests.

The Code specifies the provisions on privacy, dignity and integrity of persons to
whom the published information relates, providing specific guidelines for reporting
accidents and crimes, while not allowing the publication of names and photographs
of vicims and perpetrators that clearly identify them. Also, it 1s forbidden to publish
any data that could indirectly reveal the identity of either the victim or the
perpetrator, before the competent authority officially announces it. "A journalist
must be aware of the power of the media, 1.e. of the possible consequences for the
victim or the perpetrator if their identity 1s revealed. In particular, the journalist
must take into account the severity of the possible consequences in the event of a
possible error / misconception in the reporting. Even if the competent state
authorities publish data that fall within the domain of privacy of the perpetrator or
victim, the media may not transmit this information. The mistake of the state
authorities does not 1imply "permission’ to violate the ethical principles of the
profession.” The Code draws attention to the specificity of the situation preceded
by victimization, stating that, in reporting on events involving personal pain and
shock, the journalist i1s obliged to adjust his questions to reflect the spirit of
compassion and discretion, while photographers and cameramen are obliged to
treat considerations and compassion when photographing victims of accidents and

crimes.

The Code contains a special note regarding the obligation of journalists to ensure
that a child is not endangered or exposed to risk due to the publication of their
name, photograph or video with their face, house, community in which he or she
lives or recognizable environment. The Code here recognizes the problem of lack
of knowledge about the influence of the media from the representatives of state
and public institutions dealing with the protection of children, who are sometimes

unaware of the influence of the media and the way media works. "Therefore, the

* Ibidem.
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mformation they provide to journalists often means revealing the identity of
minors. Journalist must not abuse their goodwill or ignorance. Information
obtained from doctors, social workers, educators, and so on, which directly or

indirectly indicates the identity of a minor, may not be published."”

As the development of information technologies shed completely new light on the
position of victims in the media, the Press Council adopted Guidelines for the
mmplementation of the Serbian Journalists' Code of Ethics (hereinafter: the
Guidelines) in electronic media,” noting that, although the Code is equally
applicable to all media, regardless of the manner of their placement, it is necessary
to provide appropriate interpretation and guidance for successful and correct
application of professional standards i the online environment. This document 1s
primarily intended for journalists and media that are available online, but it 1s also
applicable to other forms of expression on the Internet, where editorially formatted
media content is placed on various platforms. In that sense, the provisions of the
Guidelines concerning the moderation of content created by the users themselves
(comments on the news) are of special importance, both through the mstructions
to the users and through the previous and ex post moderation of comments whose
content is contrary to the principles of the Code. The Council correctly recognised
the need for the content of the Guidelines to respond to the dynamics of the online
environment, and in December 2021, five years after the original ones, it published
new Guidelines. In Serbia, there are more than a thousand online media, and the
guidelines are of utmost importance for them, but they are also important for those
parts of newsrooms that are in charge of social networks, as well as for all those
who gather specific audiences and publish content through social networks
(influencers). The provisions of the Guidelines are in fact recommendations on
how to apply certain provisions of the Code.

4.8.3. The present challenges in practice
When the comes to the problems occurring in practice, we should look at three
groups of issues:

- Exclusion of public from hearings

" Ibidem.

* Guidelines for the application of the Serbian Journalists' Code of Ethics in the online environment,
available at: https://savetzastampu.rs/wp-content/uploads/2020/1 1/smernice-za-primenu-kodeksa-
novinara-srbije-u-onlajn-okruzenju.pdf, accessed June 16" 2020.
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- Communication of the authorities with media regarding the case content
and the information leakage

- Media treatment of information on the case content

When it comes to the exclusion of public, data from the recently conducted
monitoring shows that, in the criminal proceedings concerning child victims the
main hearings were mostly (809%) public, and the court accepted all requests for
exclusion of the public made by the public prosecutor. All public hearings were
held without the presence of the media, and in only one case did the court find that
media representatives tried to attend the hearing but were not allowed to do so
because the main trial was not public.”

Chart 5: (Non)public hearings
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Monitoring of the position of victims in human trafficking proceedings before
courts 1n the Republic of Serbia shows mviting trends regarding the exclusion of
the public during the interrogation of victims.

In addition to disclosure of information concerning victims privacy through the
public hearings, there are harmful practices where a public was excluded from the
hearings, however, due to the negligence of the authorities, some of the information
on the victims were disclosed through the by exhibiting certain evidence during the

proceedings and entering them in the judgments, such as forensic expertise of the

" Kolakovi¢-Bojovi€, M. (2022) Final report on the monitoring of court practice on the position of
Juvenile victims of crime before the courts in the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, available at: http://institutecsr.iksi.ac.rs/339/.
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victims by psychologists or psychiatrists, or a forensic experts’ committee.
Psychological and psychiatric expertise of the victims, performed in the
proceedings chiefly to determine the credibility of the victims’ testimony, although
necessary evidence concerning the ability of the witness to testify, or to determine
the elements of the crime, are often too detailed and can compromise the privacy
of the victim. The Criminal Procedure Code (Article 131, paragraph 2) stipulates
that psychiatric assessment of the victim 1s ordered if suspicion arises about the
capacity of a witness to convey their knowledge or observations in connection with
the subject matter of the testimony and the expert witness will establish whether the
witness 1s mentally disturbed and i1ssue an opinion whether the witness 1s capable
of testifying (Article 132, paragraph 3). Violation of victim’s privacy can be stated
mn this way in a certain number of judgments in which findings of forensic experts
are quoted. Thus, data which are often unnecessary are quoted, such as detailed
family and personal situation of the victims, addiction diseases, psychiatric illnesses
and other data on victims’ health.”

When it comes to the communication between the courts and media, despite the
well-developed, previously elaborated provisions of the Court Rules of the
Procedure on the communication channels between courts and media, the same
provision stipulates that courts on the republic level, courts of appeals and courts
with special departments or a larger number of judges designate a person in charge
of public information (spokesperson), this in practice leads to the fact that not all
courts have spokespersons, and those spokespersons perform this task in parallel
with their regular duties. When this 1s added to the need for each communication
to be approved by the President of the Court, in practice the problem of a "too slow
response” of the spokesperson arises, measured according to modern reporting
standards that require the response of the institution in a very short period of time.
As a further consequence, this has the practice of finding "alternative sources", most
often in persons who are employed by the mstitution but not authorised to provide
mformation, and in their absence, even to the faking "sources close to the police

and the prosecutor's office".

In addition to the shortcomings i terms of human resources, inadequate
infrastructure capacities are an additional constraint. Namely, Article 58 of the

" See more in: ASTRA, PoloZaj 1 prava Zrtava u krivicnom postupku - Analiza sudske prakse za
2017. godinu za krivitna dela posredovanje u vr$enju prostitucyje, trgovina ljudima 1 trgovina
maloletnim licima radi usvojenja, available at:
https://drive.google.com/file/d/116aCZGbtc2VDg3V 1 hc]btuQ40IARmufk /view.

102


https://drive.google.com/file/d/1l6aCZGbtc2VDg3V1hcJbtuQ40lARmufE/view

court rules stipulates that when contacting the public and the media, courts use
modern means of communication in accordance with the material and technical
capabilities of the court (press conference room - media centre, reporting via
websites, etc.). Since the majority of courts do not have adequate spaces for press
conferences and the scope of work does not allow spokespersons to respond to
individual inquiries from journalists, the most common form of reporting 1s
through statements, as a modality of unilateral communication that carries with it
the danger of musinterpretation of the communicated (in the absence of the
possibility of clarification), as well as disabling media representatives to ask
additional questions (even if their outcome is the answer that communication of
this type of information is not permitted by law).

Despite the above-mentioned weaknesses of the court system, it is important to
note that the problems in practice are even more visible at the stage of preliminary
mvestigation and investigation managed by the public prosecutor, and an important
role 1s played by the police.

When it comes to the media coverage of criminal proceedings concerning
vulnerable victims, there 1s a widespread practice of publication of data on criminal
offences, details of criminal proceedings or the child victim and his/her close
relatives, which opens the way to secondary victimisation but also greatly
complicates the rehabilitation and reintegration of the victim and obstructs the
victim's right to be forgotten.

Journalists and media service providers (MSPs) in Serbia often, knowingly or not,
deviate from media regulations governing the categorisation of media content, as
well as the conditions and manner of showing minors in media content, and
broadcast controversial content that violates the dignity and privacy of victims and
members of their families. One of the major problems is the way of obtaining

information from institutions, the vicims themselves and persons close to them.

Some of the frequently used tactics and practices that harms victims’ privacy relates
to reporting which formally avoids disclosure of the vicim identity while the
identity of the family members, friends, neighbours, address or other descriptors
are disclosed and therefore, indirectly, the identity of victim.

In addition to this, the victims themselves or the family members are sometimes
approached by journalists who convince them to disclose the details and/or the
content of the criminal proceeding or personal information explaining that media

coverage can help them with getting a more favourable court decision.

103



A huge leak of information is present on the side of almost all subjects of criminal

proceedings, in courts, public prosecution, police, social care and health care

sector, followed by a lack of accountability of those responsible for this, including

not only professionals, but also the administrative/supporting staff. An absence of

penalties or their disproportionality to the consequences 1s visible on both sides: in

mstitutions from which information leaks and in the media, where the self-

regulatory bodies do not establish competence over all media and do not duly

monitor and punish practices that breach the media legislation and the Code of

Conduct for journalists.

Bearing all of the above in mind, adequate media treatment of vicims 1n the

media space in Serbia requires the fulfilment of several prerequisites:

adequate provisions of criminal, judicially-organizational, as well as that
legislation governing the functioning of the police and the social
protection sector, which regulate the actions of (primarily) the police,
the judiciary and the lawyers, but also other actors of criminal
proceedings, such as court experts, experts from social work centres and
administrative  staff i criminal proceedings - thus ensuring the
confidentiality of the procedure, 1.e. selection/filtering of information
that the media receive from the institutions/professionals in contact with
the child victim.

Improving the functioning of self-regulatory mechanisms, 1.e. the
normative and institutional framework that regulates and monitors the
mmplementation of regulations governing the work of media employees
- thus influencing the content of published news, i.e. ensuring the
protection of the privacy and dignity of the victim in the media space.
Ideally, these mechanisms serve as a secondary filter if the described
control mechanisms within the institutions/actors of the procedure fail.
At the same time, they are also the primary filter of information that the
media receive from other sources (from victims, their families,
acquaintances, etc.)

Effective functioning of the accountability mechanisms of both groups
of actors in the event of violations of the provisions governing the
confidentiality of proceedings and the activity of media agents.
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4.8.4.

Rec. 26

Rec. 27

Rec. 28

Recommendations for improvement

Organise joint training sessions for journalists, judges, prosecutors,
police officers and lawyers on the protection of victims in media
reporting on criminal proceedings.

Strengthen self-regulatory mechanisms for media to increase
responsibility in cases of harmful reporting on victims.

Strengthen internal disciplinary mechanisms m the judiciary to

ensure accountability in cases of harmful conduct against (especially
vulnerable) victims.
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4.9. Compensation claims and the protection of victims

Numerous analyses conducted in recent years indicate the need for more
significant Intervention in terms of improving the practice of realizing
compensation claims. Even probably not so visible at the first glance, there 1s a
strong connection between the position of especially sensitive victims in the
capacity of witnesses and their right to access the compensation.” Namely, their
testimonies are one of the main mechanisms to get information and collect
evidence necessary to make decision on the compensation claim in the criminal

proceedings without referring victims to the civil proceedings.

4.9.1. The relevant international standards™

The right to compensation for crime victims, as a general standard applicable for
all crime victims, has been recognised and granted through the number of universal
and regional human rights mstrument starting from the Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power” which provides for
obligation of offenders or third parties responsible for their behaviour to, where
appropriate, make fair restitution to victims, their families or dependants. Such
restitution should include the return of property or payment for the harm or loss
suffered reimbursement of expenses incurred as a result of the victimization, the

provision of services and the restoration of rights. (par. 8)

The same obligation 1s contained in the art. 16 of Directive 2012/029/EU which
requires the Member States to ensure that, in the course of criminal proceedings,
victims are entitled to obtain a decision on compensation by the offender, within a

” On this occasion we are not going into the differentiation between the concepts/notions of
compensation and reparation but rather focus solely on compensation. For more about this see:
Kolakovié-Bojovié, M., & DZumbhur, J. (2025) Enforced Disappearances and the Right to Reparation
in Western Balkans, In: Baranowska, G., & Kolakovi¢-Bojovié, M. (eds.) Enforced Disappearances:
On Universal Responses to a Worldwide Phenomenon. Cambridge University Press (in publishing);
Kolakovié-Bojovié, M. (2023) Victimas de desaparicion forzada y derecho a la reparacion. In:
Desaparicion torzada: Coleccion en temas de derechos humanos, Tomo 1. Centro Internacional para
la Promocion de los Derechos Humanos bajo los auspicios de UNESCO (CIPDH), Buenos Aires,
pp. 196-226.

* The main findings from this chapter have been accepted on May 1st 2025 to be presented in the
5th International Scientific Conference of the Association for International Criminal Law, in Pali¢
from June 13 to 16, 2025, under the tittle “Crime victims and the right to compensation: International
standards and challenges in Serbia” and the scientific journal Crimen no. 1 for 2025.

" Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, adopted on 29
November 1985 by General Assembly resolution 40/34.
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reasonable time, except where national law provides for such a decision to be made
m other legal proceedings. Member States shall promote measures to encourage

offenders to provide adequate compensation to victims.

The 2004/80/EU Directive requires Member States to ensure that “their national
rules provide for the existence of a scheme on compensation to the specific victims
of violent intentional crimes committed in their respective territories, which
guarantees fair and appropriate compensation to victims™” (article 12).

Directive 2011/036/EU, Article 17, also requires the Member States to ensure that
vicims of trafficking in human beings have access to existing schemes of

compensation to victims of violent crimes of intent.

Directive (2011)093 tackles this right to the right to legal representation of child
victims of sexual exploitation recognising i art. 20 importance of legal aid in

exercising the right to compensation.

The most comprehensive legal framework on compensation could be found in
legal instruments that address rights of victims of war crimes and crimes against
humanity. Namely, references to compensation can be traced to article 3 of the
1907 IV Hague Convention, wording which is repeated i article 91 of the
Additional Protocol I to the 1949 Geneva Convention”. The article states that “A
party to the conflict which violates the provisions of the Conventions or of this
Protocol shall, if the case demands, be liable to pay compensation. It shall be
responsible for all acts committed by persons forming part of its armed forces”.
Under Article 75 of the Rome Statute, the ICC may award reparations to victims
against a convicted person. These reparations may include restitution,
compensation and rehabilitation. As such, the Court may make an order directly
against a convicted person specifying appropriate reparations to, or in respect of,

" In 2016 the Grand Chamber of the CJEU" interpreted the provisions of the 2004 Directive as for
each Member State to provide a scheme on compensation for victims of violent intentional crimes
without limiting “the scope of the compensation scheme for victims to only certain violent intentional
crimes” |...] but guaranteeing compensation for victims of any violent intentional crime on its
territory”. In 2020, the CJEU" clarified the interpretation of the Directive providing that a “fixed rate
of compensation” cannot constitute a “/air and appropriate compensation” for victims of violent
crimes “1f it 1s fixed without taking into account the seriousness of the consequences of the crime for
the victims”. The Court emphasises that the compensation has to be an “appropriate contribution to
the reparation of the material and non-material harm suffered”.
" Protocol additional to the Geneva Convention of 12 August 1949 and relating to the Protection of
Victims of International Armed Conflicts (Protocol I), 8 June 1977, 1125 UNTS 8 art 91. See also
Gillard, C. (2003) Reparation for Violations of International Humanitarian Law. International Review
of the Red Cross, 85(851), pp. 529-553.
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victims, including restitution, compensation and rehabilitation (75 (2)) and where
appropriate, the Court may order that the award for reparations be made through
the Trust Fund provided for in article 79 (75(3)).

The 2006 International Convention for the Protection of All Persons from
Enforced Disappearance (ICPPED)" which entries into the force in 2010 provided
a comprehensive and explicit definition of reparations m a legally binding
mstrument. Article 24(4) established that: “Fach State Party shall ensure, in its legal
system, that the victims of enforced disappearance have the right to obtain
reparation and prompt, fair and adequate compensation. The right to obtain
reparation [...] covers material and moral damages and, where appropriate, other
forms of reparation, such as: (a) restitution, (b) rehabilitation, (¢) satisfaction,
including restoration of dignity and reputation; (d) guarantees of non-repetition.”
However, the most detailed instrument in this field are UN Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of
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International Humanitarian Law™.

As obvious from the above elaborated provisions, those mstruments provide for
the right of a victim to be compensated by the offender or a state when there 1s
responsibility of a state. However, there are a few imstruments that go beyond this
scope recognizing the importance of ensuring compensation to the most vulnerable
victims regardless of the possibility of being compensated by an offender. This
mitiative has its roots in arts. 12-13 of the UN Basic principles that provide the
establishment, strengthening and expansion of national funds for compensation to
victims should be encouraged. Where appropriate, other funds may also be
established for this purpose, including in those cases where the State of which the

victim 1s a national 1s not in a position to compensate the victim for the harm.

" International Convention for the Protection of all Persons from Enforced Disappearance, adopted
on 20 December 2006 during the sixty-first session of the General Assembly in
resolution A/RES/61/177.
" UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law, Preamble, adopted by the UN Commission on Human Rights i 2005, UN Doc.
E/CN.4/RES/2005/35 and adopted by the General Assembly on 16 December 2005, UN Doc.
A/RES/60/147.
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Council of Europe Convention on the Compensation for Victims of Violent
Crimes (1983)" (Article 2) specifies that when compensation is not fully available
from other sources the State shall contribute to compensate: a) those who have
sustained serious bodily injury or impairment of health directly attributable to an
mtentional crime of violence; b) the dependants of persons who have died as a
result of such crime. Compensation shall be awarded in the above cases even if the
offender cannot be prosecuted or punished. It also specifies what kind of lost and
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or damage it should cover.

Article 30 of the Istanbul Convention which addresses the rights of victims of
gender based and family violence enforces compensation to provide obligations for
the State to set up measures to ensure the victim’s right to compensation - within
reasonable time - against the perpetrator and from the State when the damages are
not covered by other sources. This 1s a key instrument regarding reparation for

victims of domestic violence.

4.9.2. Currently applicable legislation, the gaps theremn and ongoing
legislative amendments

The Criminal Procedure Code (Article 252-260) provides for the obligation of the
court and prosecutor’s office to collect evidence needed to decide on the
compensation claim before the claim itself has been filed. The court is obliged to
decide on a compensation claim in criminal proceedings unless it significantly
prolongs the proceeding.

" Council of Furope, Furopean Convention on the Compensation of Victims of Violent Crimes,
Strasbourg, 24 November 1983.

" Article 4: Compensation shall cover, according to the case under consideration, at least the
following items: loss of earnings, medical and hospitalisation expenses and funeral expenses, and, as
regards dependants, loss of maintenance. Article 5: The compensation scheme may, if necessary, set
for any or all elements of compensation an upper limit above which and a minimum threshold below
which such compensation shall not be granted. Article 6: The compensation scheme may specity a
period within which any application for compensation must be made. Article 7: Compensation may
be reduced or refused on account of the applicant's financial situation. Article 9: With a view to
avoiding double compensation, the State or the competent authority may deduct from the
compensation awarded or reclaim from the person compensated any amount of money received, in
consequence of the injury or death, from the offender, social security or insurance, or coming from
any other source.

" Council of Europe Convention on preventing and combating violence against women and domestic
violence, Istanbul, 11 May 2011.
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4.9.3. The present challenges in practice

The court should be mindful of those CPC provisions, both, from the point of view
of avoiding multiple interrogation of a victim in the criminal proceeding, but also
in terms of the potential future position of that victim in the civil proceeding which
1s initiated n the absence of the decision on the compensation claim in the criminal
proceeding. Namely, in such civil proceedings a victim 1s not granted any protective
measures during his/her testimony. Therefore, it should be imperative for the
criminal court to collect as much evidence as needed, using all protective measures
available 1in criminal proceedings.

The monitoring of the position of juvenile victims in criminal proceedings in Serbia
in 2020 showed that only 17% of the injured parties pointed out the compensation
claim. Within those 17% who decided on this step, again only 17% of them
determined their property claim.

Chart 6: Compensation claim

Compensation claim Compensation claim
submitted determined

HYes HNo HYes HNo

‘When it comes to the procedural phase of emphasizing the property claim, the
mjured parties who pointed out the claim in general mostly did so only at the main

trial.

" Kolakovié¢-Bojovié, M. (2022) Final report on the monitoring of court practice on the position of
Juvenile victims of crime before the courts in the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, available at: http://institutecsr.iksi.ac.rs/339/.
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Chart 7: Procedural phase of submitting compensation claim

Procedural phase of submitting compensation
claim

M Investigation MThemantrial MNodata M Nocompensation claim submitted

Regarding the court's decisions on the property claim, only one of the 70 mjured
parties was awarded a property claim in criminal proceedings. The key reason for
that is certainly the fact that only 17% of them pointed out, and only two
determined the request, which does not change the overall picture of the complete
meffectiveness of the mechanism prescribed by Art. 252-260. CPC.

Chart 8: Court decisions on compensation claims

Court decisions on compensation claims

W Awarded in criminal
proceedings

m Determined- injured
person referred to litigation

B Non-determined- injured
person referred to litigation

H Claim not submitted
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Similar trends can be seen in criminal proceedings concerning human trafficking.
Namely, the NGO ASTRA has established annual monitoring of those cases which
includes, among others, the access to compensation for victims based on the data
from ASTRA annual reports."”

Chart 9: Compensation claims: victims of human trafficking

% OF VICTIMS WHO CLAIMED
COMPENSATION
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From the data presented in the chart 9 it 1s obvious that there 1s a negative trend in
the five years period where the percentage of the victims of human trafficking who
submitted a compensation claim has been decreased from 83% in 2017 to 109% in

2022.

The reasons for such a trend can be found in data presented in the Chart 10
showing that the court has almost never (with the exception of 2018 and 2020)
decided on the compensation claim in criminal proceeding.

" See more at: https://astra.rs/en/astras-publications/, last accessed on October 28" 2024. The charts
and 10 have been prepared based on the analysis of the annual reports on monitoring in 2017-2022
period.
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Chart 10: Court decisions on compensation claims referring victims to the civil

proceedings

% VICTIMS REFERED TO CIVIL
PROCEEDING
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Despite these disappointing trends there are some positive examples based on
the individual engagement/enthusiasm of the judges/court panels.

Case study 5: The injured party, which was awarded compensation, had been
an injured party in a case of trafficking in human beings. In the decision based
on a plea agreement, it 1s stated that in line with art. 358 CPC, the injured party
was awarded compensation, and that the perpetrator was obliged, as a
compensation for material and immaterial damage, to pay 1,117,000 RSD
(approx. 9,400EUR) within 8 days of the day that the judgement becomes final,
in line with the agreement on the manner of payment of the property claim to
the injured party, where the funds on the perpetrator’s accounts were blocked
by means of a temporary measure by the Higher Court. The injured party had
a Proxy.

In addition, she underwent three forensic examinations in the course of the
trial and was subsequently directed to claim compensation in civil

proceedings."”

Case study 6: It is also worth mentioning a very recent positive example of the
case of sexual violence against two girls committed by their father, where in

" See: ASTRA, PoloZaj i prava Zrtava u kriviénom postupku - Analiza sudske prakse za 2020. godinu
za krivi€na dela posredovanje u vrsenju prostitucije, trgovina ljudima i trgovina maloletnim licima radi
usvojenja, page 27.
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September 2024 the Higher Court in Novi Sad decided on the compensation
claim in the criminal proceeding. The Judicial Chamber condemned the
accused for the rape against one daughter, the incitement of the child to attend
sexual actions to the detriment of that child (against other daughter), as well as
three crimes of family violence against his daughters and the spouse. The two
girls were assigned compensation of 1,100,000 dinars (approx. 9,400EUR)
and 150,000 dinars (1,200EUR), while their mother was referred to submit
the compensation claim in the civil proceeding.

In addition to the above-described examples of good practice, it 1s also important
to mention that at the state level some initiatives have been taken to address these
serious challenges. The Supreme Court of Cassation'" adopted the Guidelines for
mmproving the case law regarding procedures for compensation of damage to
victims of serlous crimes in criminal proceedings™ (valid as of August 2019). The
Supreme Court in cooperation with the Judicial Academy and supported by OSCE
Mission to Serbia has organized a multiple training sessions for judges of higher
courts and public prosecutors, aimed at fostering implementation of the
Guidelines.

However, a system to continuously monitor exercising this right in practice hasn’t
been established yet. However, the predominant impression arising from the above
presented statistics as well as from the qualitative analysis is that there are still a very
few enthusiasts individuals who are trying to change the existing bad practice, but
also that there 1s a significant difference between practices of the courts across the
country, with no actions taken by the Supreme Court aimed at identifying causes

of such differences and/or removing them.

During the COVID-19 pandemic, there were some efforts to develop a single
form/template for submitting a compensation claim. The main idea behind this
was to use such a template to enable victims to specify the compensation claims as
i terms of the type of harm suffered, as with regards to the amount of
compensation claimed. In this process, a vicim can be supported by the
professional in the vicim support service or by his/her lawyer. In parallel, this
would make it easier for the prosecutors and judges to plan and conduct actions

108

he Supreme Court.

Guidelines for improving the case law with regard to procedure for compensation of damage to
victims of serious crimes n criminal proceedings., available at:
https://www.podrskazrtvama.rs/en//posts/presentation-of-guidelines-for-damage-compensation-
87.php, last accessed on July 30" 2020.
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aimed at collecting evidence necessary to decide on a compensation claim.

However, predominant feedback received from the professionals during the
qualitative stage of the analysis, showed that they don’t perceive such a form as a
useful tool. Basically, they are explaining such a position through the importance
of the awareness and a readiness of individual judges (and prosecutors) to deal with
the compensation claim with or without uniform template existing and (non)being
used.

Additional problems in practice occur in relation to the two facts:
- Passive and/or non-ethical behaviour of lawyers.
- The lack of legal and institutional mechanisms to ensure compensation in

cases when a victim cannot be compensated by an offender.

The role of the legal representative/proxy in the process of submitting a
compensation claim and deciding on it 1s extremely important. Namely, despite the
obligation of the competent authorities to mform a victim on his/her to submit
compensation claim, the role of his/proxy is to explain all the relevant details of the
procedure and the conditions to get compensation.

However, there i1s a widespread practice among lawyers to demotivate victims to
push for getting compensation in criminal proceeding for purely lucrative reasons.
Namely, instead of helping victims to specify their compensation claim, they
mstruct them just to submit to compensation claim without specifying it, in order
to represent the same victim in the civil proceeding after the criminal court refer

him/her to submit compensation claim in a civil proceeding.

Finally, even there is a decision of the criminal court on the compensation claim,
there is a great chance in practice that this victim cannot be compensated by an
offender since he/she is not owning any property, employment, etc. or even if
he/she has died or cannot be prosecuted and/or punished for other reasons. In
those cases, as previously reflected in the analysis of the relevant international
standards, the state should ensure that a vicim can be compensated from a state
fund, while the state will further proceed with its efforts to reimburse itself from an
offender, if possible, at the latter stage. An additional purpose of such funds is to
ensure a prompt material support to victims in a situation of need even before the
court decision, which is of the great importance for especially vulnerable victims

who need to pay for medical treatments, repairing various sorts of damage.
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Discouraged by the practice of regular referral to the civil proceedings, paired
with a lack of legal aid in the process of claiming compensation or even
discouraged by lawyers who represent them, victims are not skilled, empowered
and/or supported enough to submit a compensation claim in criminal
proceeding and pass this process secured by a various protective measures that
belongs to victims in crimial proceedings and especially those that are
especially vulnerable.

Neither legal nor mstitutional set up allows for compensation from a state fund
m cases when there 1s no possibility for a victim to be compensated from an
offender from various reasons (offender died, has no resources/property). The
same goes for situations where offender 1s unknown and therefore criminal
proceedings cannot be conducted.

4.9.4. Recommendations for improvement

Rec. 29  Amend the Civil Procedure Code in a way to ensure that especially
vulnerable victims are protected in civil proceeding conducted
upon their compensation claims based on the decision of the
criminal court to refer them to litigation.

Rec. 30  Intensively and continuously work on dissemination, training for
and the monitoring of the implementation of the Gudelines for
mmproving the case law with regard to procedures for compensation

of damage to victims of serious crimes m criminal proceedings.

Rec. 31  Finalise, adopt and start using the uniform template for submitting
a compensation claim, and ensure support of the victim support

services to the vicims who need an aid 1n filling this form.

Rec. 32  Regularly analyse and publish (good) practice of the criminal courts
regarding their decisions on compensation claims.
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b. List of Recommendations

Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

Continuously use the standardized structure of the monitoring report
to allow Serbian authorities to closely follow the developments and
challenges occurred in each segment covered by the monitoring
between to reporting cycles, and to develop correctional measures
accordingly.

Judges and prosecutors, as well as the lawyers who act in the capacity
of legal representative/proxy of victims need to be provided with the
adequate traming to better understand the newly adopted concept of
a victim in Serbian criminal procedure especially in the context of
protecting their rights that have been recently incorporated in CPC.

Adopt the proposed amendments to arts. 103 including possibility to
define more precisely competent authorities in charge of conducting
mdividual assessment of victims to precede the court decision on
awarding the status of especially sensitive witness, and to exclude the
right of accused to appeal the decision of awarding the status of
especially vulnerable witness.

Ensure prompt finalisation of establishing the victim support services
within all higher courts.

Ensure joming and financing victim support services established
within NGOs to the National Victims Support Network.

Increase number of psychologists employed by higher courts.
Amend the Law on Free Legal Aid in order to broaden its scope in
terms of ensuring access to free legal aid for (especially vulnerable)

victims.

Increase accessibility of information on the available free legal aid
solutions for victims.

Develop sustainable training programs for lawyers to ensure they
recognise the specific needs of especially vulnerable victims.
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Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

10

11

12

13

14

15

16

17

18

Adopt the proposed amendments to art. 50 of CPC to establish a
legal basis for the presence of a trusted person and improve the
proposed wording of the draft amendments to CPC concerning the
potential conflict of interest between a victim and a trusted person.

Improve coordination mechanisms within judiciary to better utilize
the work done by court psychologists in order to avoid multiple
mterrogation and questioning of vulnerable victims without proper
preparation and/or support of psychologist.

Regularly conduct an assessment weather there 1s a conflict of
mterests regarding the presence of a “trusted person” during the
questioning of victims, especially mn cases concerning the child
victims.

Continuously work on the development of the National Network of
Victim Support Services to ensure adequate professional resources
In accompanying victims and witnesses where needed.

Continuously work on the development of the vicim- cantered data
bases and statistics in judiciary to ensure better coordination in cases
when the same victim appears in more than one court proceeding
and/or in more than one procedural capacity.

Adopt the proposed amendments to art. 50 of CPC to establish a
legal basis to imit a number of interviews with a victim.

Pay more attention on assessment the real reasons behind changing
the testimony by a victim and involve professional support in these
cases.

Adopt the proposed amendments to arts. 103 and 104 of CPC aimed
at explicit prohibition of cross examination of especially vulnerable
witnesses.

Amend art. 102 of CPC in order to introduce obligation of the court
to inform the competent bar chamber on the fine imposed to the
lawyer due to the mappropriate acts against a sensitive witness
referred in par. 1 of that provision, as well as the obligation of the
competent bar chambre to inform back the court on the measures
taken against that lawyer upon receiving the notification from the
court.
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Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

Rec.

19

20

21

22

23

24

25

26

Develop and adopt a new Law on Juveniles that will include detailed
provisions on Interviewing juvenile victims in the capacity of
witnesses.

Strengthen mnternal mechanism in the competent bar chambers led
by Bar Association of Serbia in order to establish clear and
sustainable mechanism of running registries, preparing statistics on,
and taking follow up measures upon received court notifications on
the imposed disciplinary measures against lawyers in criminal
proceedings.

Strengthen the overall approach to sensibilization of the legal
professionals involved 1n interviewing the especially sensitive
witnesses through:

a) Improvement of the law schools’ curricula and books.

b) Improvement of the initial and continuous training for
judges and public prosecutors in the Judicial Academy,
with the focus on the needs of vulnerable victims and
witnesses and the skills needed to interview them
properly.

¢) Improvement of the training for lawyers in the Bar
Academy.

Develop a catalogue of the mfrastructural requirements aimed at
ensuring access to justice in line with the relevant international
standards for victims.

Continue the ongoing process of procuring audio and video
equipment for courts and prosecutors’ offices to achieve targets for
universal coverage set out in the NSRVWCRS 2020-2025.

Organise traming for legal professionals in courts and prosecutors’
offices to ensure proper use of the newly procured equipment.

Ensure that all ongoing and planned renovation/(re)construction
mitiatives result in adaptation of the premisses adjusted to the victim’s
needs.

Organise joint training sessions for journalists, judges, prosecutors,

police officers and lawyers on the protection of victims in media
reporting on criminal proceedings.
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Rec. 27

Rec. 28

Rec. 29

Rec. 30

Rec. 31

Rec. 32

Strengthen self-regulatory mechanisms for media to increase
responsibility in cases of harmful reporting on victims.

Strengthen mternal disciplinary mechanisms in the judiciary to
ensure accountability in cases of harmful conduct against (especially
vulnerable) victims.

Amend the Civil Procedure Code in a way to ensure that especially
vulnerable victims are protected in civil proceeding conducted upon
their compensation claims based on the decision of the criminal
court to refer them to litigation.

Intensively and continuously work on dissemination, traming for and
the monitoring of the implementation of the Guidelines for
mmproving the case law with regard to procedures for compensation
of damage to victims of serious crimes in criminal proceedings.

Finalise, adopt and start using the uniform template for submitting a
compensation claim, and ensure support of the victim support

services to the victims who need an aid in filling this form.

Regularly analyse and publish (good) practice of the criminal courts
regarding their decisions on compensation claims.

120



Annex I: Questionnaire for the purpose of
collecting data on case law/criminal proceedings

Note: In cases involving more than one defendant and / or more injured parties, it
1s necessary to answer all questions from the questionnaire for each defendant or
mjured party by copying a block of table rows in each chapter of the questionnaire
as many times as there are defendants or injured parties.

QUESTIONNAIRE FOR ANALYSIS OF CASE LAW

Name, surname and affiliation of the researcher:

1. CASE INFORMATION

Town

Court

The crime (according to indictment)

Duration of the first instance a) Up to 3 months
proceeding b) 3-6 months

¢) 6-12 months

d) 1-2 years

e) 2-3vyears

f)  Over 3 years
2. INFORMATION ABOUT THE DEFENDANT
Were there more defendants i the a) vyes
proceedings? b) no

(If YES, specify number)

The gender of the defendant a M

b) F
The age of the accused at the time of a) 14-18
the commission of the crime b) 18-21

o 21-65

d) Over 65
Previous convictions a)  vyes

b) no
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Multiple recidivism - YES / NO

The same type of crime YES/NO

Relationship with the victim a) vyes

b) no
Type:

Number of identified victims in the

procedure

Other comments:

3. INFORMATION ABOUT THE

INJURED PARTY(VICTIM)

Sex a M
b) F

The age of the injured party at the time e) Below 14

of the commission of the crime: H 14-18
g 18-21

h) 21-65
1)  Over 65

Residence a) urban
b) rural

Previous victimisation a) yes
b) no

¢) no data
If yes, explain:

Has the victim been granted the status
of a particularly sensitive witness?

If so, on whose proposal and by whose
decision was this status determined?

a) yes

b) no
If so, at whose proposal?
By whose decision?

4. LEGAL REPRESENTATION

Did the injured party have a proxy?

a) yes

b) no

¢) no data
If yes, is the proxy:
a) Elected

b) Appointed ex officio
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Presence of legal representative /
guardian of the minor injured party
(parent, guardian, SCC representative)

a) vyes
b) no
¢) Type/ status of representative:

~

Other comments:

5. SUPPORT TO THE VICTIMS

Does the mjured party have an escort a) vyes
/ support from a psychologist, social b) no
worker or other professional? If yes, what:
Does the mjured party have an escort a) yes
/ support from a vicim support b) no

service?

It so, what type of service 1s 1t?
a) Service established by the
prosecution or the court
b) Service of the Centre for the
Protection of  Victims  of
Trafficking in Human Beings
¢) Service established by NGOs

Did the injured party have the support
/ accompaniment of family and / or
friends or other trusted person(s) at
the main trial?

a) vyes

b) no

Whose?

Other comments:

6. INFORMATION PROVIDED TO THE INJURED PARTY

Is the injured party informed about the
rights that belong to him in criminal
proceedings in accordance with the
provisions of the CPC / Law on
Juveniles?

a) yes
b) no
‘When:

By whom:

Other comments:

7. SECURITY OF VICTIMS

Have special measures been taken to
protect the injured party? If so, which
ones? Who made the request? What
was the court's decision?

a) yes

b) no
At whose request?
What measures?
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Did the injured party express fear or
concern for his safety at the trial and -
if so, what was the court's reaction?

a) vyes
b) no
If YES- court reaction?

Has the defendant been remanded 1n
custody?

a) vyes

b) no
If Yes, at what stage of the procedure:
How much time did he spend in
detention and at what stage of the

procedure  was  his  detention
terminated:

Other comments:

8. INTERROGATION OF THE

INJURED PERSON

Has the injured party been previously a) vyes

questioned 1 the same case - 1f so, b) no

how many times and before which
body of procedure?

If YES, how many times?
Public prosecutor / court:

Has the injured party changed his/her a) yes
statement in relation to the previously b) no
given statement?

‘Was the previously given statement of a) ves
the mjured party read instead of re- b) no
examination?

Was the injured party questioned in a) yes
the presence of the defendant (s)? b) no

¢) no data

Was there a confrontation between
the injured party and the accused /
witness?

a) vyes
b) no
¢) no data
If yes, specify with whom:

Was the examination conducted with
the support of psychologist, social
worker or other professional?

a) yes
b) no
¢) no data
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If YES, by whom?

9. INAPROPRIATE OF
TECHNIQUES

FORBIDEN INTERROGATION

Was the injured party as a witness
asked leading questions?

a) vyes
b) no
¢) no data
If yes, specify what and by with whom:

Was the injured party as a witness
asked mappropriate and/or irrelevant
questions about private/sexual life?

a) vyes
b) no
¢) no data
If yes, specify what and by with whom:

Was the injured party as a witness
asked questions or received comments
suggesting that he/she provoked the
victmisation?

a) vyes
b) no
¢) no data
If yes, specify what and by with whom:

Whether the victim was exposed to
threats, intimidation and/or insults?

a) yes
b) no
¢) no data

If yes, specify what and by with whom:

10. USE OF VIDEO LINK, THE COURT INFRASTRUCTURE
AND PROTECTION OF VICTIMS

Was the examination performed using
technical means for the transmission
of images and sound - 1f so, where was
the mjured party (another court room,

a) yes
b) no
¢) no data
If YES, where did the injured party stay

apartment, SCC, victim support | during the interrogation?
service) YES/ NO

Did the technician attend the a) yes

examination using technical means for b) no

image and sound transmission? ¢) no data

Were there any technical disturbances a) yes

during the interrogation? b) no

¢) no data
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11. APPLICATION OF DISCIPLINARY MEASURES TO
PROTECT VICTIMS DURING THE INTERROGATION

Did the injured party or the mjured a) vyes
party's attorney have any objections to b) no

the manner of asking questions or | Comment:
entering the injured party's testimony

in the minutes?

Did the presiding judge decided to a) No
allow some of the questions? b) Yes

If yes, whether this occur just once
during the interrogation or multiple
times?
If yes, whose question was prevented?
a) Defendant
b) Defendants lawyer

¢) Other
Did the judge intervene during the | Judge intervention:
hearing because he considered a way | Description:
of posing some questions
mappropriate? If so, describe what
happened.
Did the judge enter a warning to the a) yes
defendant and his lawyer in the b) no

record?

Did the prosecutor intervene during
the hearing because he considered
some issues to be irrelevant or
mappropriate. If so, describe what
happened.

Judge intervention:
Description:

‘What happened after the warning?

a) The approach to interrogation
was change

b) Inappropriate (reatment was
continued without reaction

¢) Inappropriate treatment was
continued but a person who
applied it was punished by fine

Describe:
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Other comments:

12. PROTECTION OF PRIVACY

Were there any requests that the trial
be held in part or in full without the
presence of the public?

a) vyes

b) no
If so, who submitted the request and
for what reasons and which parts were
not open to the public? Explanation:

Has the court granted the request for a) vyes
exclusion of the public? If not, for b) no
what reasons? ¢) Reasons:
Did the court/prosecutor’s office issue c)  ves
a media statement on the proceeding? d) no

e) no data

Did the media attend the main trial? If
not, explain.

a) vyes

b) no

¢) no data
If so, were they allowed to be present
throughout the trial?

YES/ NO

Explanation:
Did the media published some news a) yes
about the proceeding? b) no

¢) no data

If yes, whether the news included
mappropriate  elements  such
disclosure of the victim privacy,
details of the crime, questions that
were not allowed by the presiding
judge, etc?

d) vyes

e) no

f) no data

Explanation:

Other comments:
13. COMPENSATION CLAIM
Did the injured party log the c)  ves
compensation claim? d) no
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At what stage of the procedure was the
property claim raised?

Did the injured party specified his/her a) vyes

request? b) no

What was the subject of the | a) Compensation

compensation claim? (claimed
amount)

b) Return of items
¢) Cancellation of legal transaction

What was the court's decision on the
request?

a) Fully adopted
b) Partially adopted (explain)

Other comments:

14. ADDITIONAL REMARKS:
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Annex II:  Questionnaire for interviewing
professionals

QUESTIONNAIRE FOR INTERVIEWS WITH
PROFESSIONALS

Name, surname and affiliation of the researcher:

PERSONAL INFORMATION OF THE PROFESSIONAL

Name and Surname
Affilhation
Education

Town

Years of experience in the filed a) less than 3 years

b) 3-5 years

¢) 5-10 years

d) over 10 years

Topic 1: The status of especially sensitive witness (experience, normative gaps,
challenges in practice, suggested remedies)

Answers:

Topic 2: Legal representation (experience, normative gaps, challenges in
practice, suggested remedies)

Answers:

Topic 3: Presence of a psychologist and/or trusted person (experience,
normative gaps, challenges in practice, suggested remedies)

Answers:

Topic 4: Multiple interrogation (experience, normative gaps, challenges in
practice, suggested remedies)

Answers:

Topic 5: Forbidden or mappropriate interrogation techniques (experience,
normative gaps, challenges in practice, suggested remedies)
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Answers:

Topic 6: Disciplinary measures aimed at protecting victims in the capacity of
witnesses (experience, normative gaps, challenges in practice, suggested
remedies)

Answers:

Topic 7: Use of video link, the court infrastructure and protection of victims
(experience, normative gaps, challenges in practice, suggested remedies)

Answers:

Topic 8: Protection of privacy (experience, normative gaps, challenges in
practice, suggested remedies)

Answers:

Topic 9: Compensation claim and the protection of victims as witnesses
(experience, normative gaps, challenges in practice, suggested remedies)

Answers:
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Annex III: The focus group with professionals

Size of the focus group: up to 15 participants

Composition of the focus group: Criminal judges (including those who act in
misdemeanour cases), public prosecutors, attorneys (both- who represent
defendants and victims), court psychologists, court experts (psychologists,
psychiatrists, etc), professionals from victim support services (both- established in
the courts and/or NGOs), professionals from social care centres, journalist who
report on the court proceedings and crime, NGOs activists who monitor trials in
criminal cases involving especially vulnerable victims as witnesses.

Duration of the meeting: 90-180 minutes

Modalities of the work: case studies, discussion, defining recommendations

Topics to be discussed:

Topic 1: The status of especially sensitive witness (experience, normative gaps,
challenges in practice, suggested remedies)

Remarks/Conclusions:
Recommendations:

Topic 2: Legal representation (experience, normative gaps, challenges in
practice, suggested remedies)

Remarks/Conclusions:
Recommendations:

Topic 3: Presence of a psychologist and/or trusted person (experience,
normative gaps, challenges in practice, suggested remedies)

Remarks/Conclusions:
Recommendations:

Topic 4: Multiple interrogation (experience, normative gaps, challenges in
practice, suggested remedies)

Remarks/Conclusions:
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Recommendations:

Topic 5: Forbidden or imappropriate interrogation techniques (experience,
normative gaps, challenges in practice, suggested remedies)

Remarks/Conclusions:
Recommendations:

Topic 6: Disciplinary measures aimed at protecting victims in the capacity of
witnesses (experience, normative gaps, challenges in practice, suggested
remedies)

Remarks/Conclusions:
Recommendations:

Topic 7: Use of video link, the court infrastructure and protection of victims
(experience, normative gaps, challenges in practice, suggested remedies)

Remarks/Conclusions:
Recommendations:

Topic 8: Protection of privacy (experience, normative gaps, challenges in
practice, suggested remedies)

Remarks/Conclusions:

Recommendations:

Topic 9: Compensation claim and the protection of victims as witnesses
(experience, normative gaps, challenges in practice, suggested remedies)
Remarks/Conclusions:

Recommendations:

Questions for fostering the debate:

1) Can you explain your role/previous experience in the field. If your
experience 1s based on the multiple roles, can you elaborate on the
differences of the perception of same issues?

2) Do you think that the current gaps and challenges in the practice are
associated with the relevant normative framework? Do you have
suggestions for its amendments?
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N

Do you think that the current gaps and challenges in the practice are
associated with the quality of education/training on the issue? How do you
assess the quality of professional education in the field: both, in the
universities and for the professionals, through the continuous training?

Do consider there are adequate disciplinary mechanisms to held
responsible those professionals who abuse their professional
position/function in the criminal proceeding to breach the rights of a
victim/witness?

How do you perceive the role of media in protecting vulnerable
victims/witnesses? How do you assess relationship between judiciary and
media in that regard?

How do you assess the practical, including digital skills of the professionals
in the context of the application of the protective measures associated to
those technologies?

Where do you see the biggest challenges and the greatest successes in

terms of 1mproving the court infrastructure to protect victims and
witnesses? What could be done as a next priority step?
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Annex IV: Questionnaire for iterviewing victims

QUESTIONNAIRE FOR INTERVIEWING A VICTIM

Name, surname and affiliation of the researcher:

1. CASE INFORMATION

Town

Court

The crime (according to indictment)

Duration of the first instance g) Up to 3 months
proceeding h) 3-6 months
1) 6-12 months
) 12 years
k) 2-3 years
)  Over 3 years
m) Victim 1s not sure, but he/she
thinks it 1s/was progressing well
n) Victim 1s not sure, but he/she
thinks it isn’t /wasn’t progressing
well
2. INFORMATION ABOUT THE DEFENDANT
Were there more defendants in the ¢) Yes (If YES, specify number)
proceedings?
d) no
The gender of the defendant e) M
H F
The age of the accused at the time ) 14-18
of the commission of the crime k) 18-21
) 21-65
m) Over 65
n) Idon’t know
Previous convictions c) vyes
d) no
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e)

I don’t know

Multiple recidivism - YES / NO

The same type of crime YES/NO

Relationship with the victim, do they c) yes
know each other? d) no
Add explanation:

3. INFORMATION ABOUT
THE INJURED
PARTY(VICTIM)
Sex o M

d F
If the wictm perceives his/her | Add explanation:
gender differently from the sex, add
remark in this regard.
The age of the injured party at the o) Below 14
time of the commission of the p) 14-18
crime: q 1821

) 21-65

s)  Over 65
Residence ¢) urban

d) rural
Previous victimisation d) ves

e) no
) Idon’t know

Allow the victim to explain his/her | Add explanation:
personal perception of previous
victimisation(s) regardless existence
and the outcome of the mstitutional
reaction.
Has the victim been granted the d) vyes
status of a particularly sensitive €) no

witness?

If so, on whose proposal and by
whose decision was this status
determined?

If so, at whose proposal?
By whose decision?




Allow the victim to explain whether
he/she was properly informed what
does this status mean? Did he/she
understand this information? Did
he/she felt free to ask for
clarification and if not, why? Did
he/she felt better/much safe and
secure for having such a status?

‘Add explanation:

4. LEGAL REPRESENTATION

Did the injured party have a proxy?

d) ves
e) no
f) no data
It yes, 1s the proxy:
a) Elected
b) Appointed ex officio

Allow the victim to explain whether
he/she was properly informed on
the right to legal representation and
on the modalities to get it. Did
he/she understand this information?
Did he/she felt free to ask for
clarificaion and if not, why?
Whether the victim find this right
sufficiently accessible?

Add explanation:

Presence of legal representative /
guardian of the minor mjured party
(parent, guardian, SCC
representative)

c) vyes
d) no
f) Type / status of representative:

Other comments:

5. SUPPORT TO THE VICTIMS

Does the mjured party have an
escort / support from a psychologist,
social worker or other professional?

C)  vyes
d) no
If yes, what kind of support:

Does the mjured party have an
escort / support from a victim
support service?

c) yes

d) no

If so, what type of service is it?
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a) Service established by the
prosecution or the court

b) Service of the Centre for the
Protection of Victims of Trafficking
in Human Beings

¢) Service established by NGOs

Allow the victim to explain how did
he/she learned about the right to
receive the support? How was the
first contact with the support
service? How he/she felt about
being  accompanied  with a
psychologist, social worker or other
professional during the hearings
and/or in other stages of the
procedure?

‘Add explanation:

Did the imnjured party have the
support / accompaniment of family
and / or friends or other trusted
person(s) at the main trial?

c) ves
d) no
Whose?

Allow the victim to explain how did
he/she learned about the right to be
accompanied with a trusted person?
How he/she felt about being
accompanied with a trusted person,
social worker or other professional
during the hearings and/or in other
stages of the procedure?

Add explanation:

Other comments:

6. INFORMATION PROVIDED TO THE INJURED PARTY

Is the injured party informed about
the rights that belong to him in
criminal proceedings in accordance
with the provisions of the CPC / Law
on Juveniles?

C)  vyes
d) no
When:

By whom:

Allow the victm to recall
hie/experience in that regard. Allow
the victim to explain whether he/she
was properly informed on his/her

Add explanation:
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rights to. Did he/she understand this
mmformation? Did he/she felt free to
ask for clarification and if not, why?

7. SECURITY OF VICTIMS

Have special measures been taken
to protect the injured party? If so,
which ones? Who made the
request? What was the court's
decision?

C)  vyes

d) no
At whose request?
‘What measures?

Did the injured party express fear or
concern for his safety at the trial and
- 1if so, what was the court's reaction?

c) ves
d) no

If YES- court reaction?

Allow victim to explain his/her
reasons for fear and how he/she felt
about court reaction upon his/her
concerns. Did he/she hesitate to
express his/her concerns and if yes,
why?

Add explanation:

Has the defendant been remanded
n custody?

c) yes

d) no
If Yes, at what stage of the procedure:
How much time did he spend in
detention and at what stage of the
procedure was his detention terminated:

Other comments:

8. INTERROGATION OF THE

INJURED PERSON
Has the injured party been c) yes
previously questioned in the same d) no

case - 1I so, how many times and
before which authority?

If YES, how many times?
Public prosecutor / court:

Allow the victim to explain how
his/she felt about the need to repeat
his/her statement.

Add explanation:
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Has the injured party changed c) vyes
his/her statement in relation to the d) no
previously given statement?

Allow the victim to explain his/her | Add explanation:
reasons for that. Did it result from

the prolonged procedure/ memory

deficiency or from the fear that

he/she will not be protected by the

authorities? Other reasons?

Was the previously given statement c) ves

of the mjured party read instead of d) no
re-examination?

‘Was the imjured party questioned in d) ves

the presence of the defendant (s)? €) no
Allow the victim to explain how | Add explanation:
he/she felt about this

Was there a confrontation between d) vyes

the injured party and the accused / €) no

witness?

If yes, specify with whom:

Allow the victim to explain how | Add explanation:
he/she felt about this
Was the examination conducted d) vyes
with the support of psychologist, €) no
social worker or other professional?

If YES, by whom?
Allow the vicim to explain how | Add explanation:

he/she felt about this

9. INAPROPRIATE OF FORBIDEN INTERROGATION

TECHNIQUES

Was the injured party as a witness
asked leading questions?

d) ves
e) no
) Idon’t know

If yes, specify what and by with whom:
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Allow the victim to explain how
he/she felt about this. Whether
he/she was aware that the way of
mterviewing 1s wrong? Did he/she
expected judge to do something in
that regard?

Add explanation:

Was the injured party as a witness
asked Imappropriate and/or
irrelevant questions about
private/sexual life?

d) ves
€e) no

) Idon’t know

If yes, specify what and by with whom:

Allow the victim to explain how
he/she did felt about this. Whether
he/she was aware that the way of
mterviewing 1s wrong? Did he/she
expected judge to do something in
that regard?

Add explanation:

Was the mjured party as a witness
asked questions or received
comments suggesting that he/she
provoked the victimisation?

d) vyes
e) no
0 Idon’t know

If yes, specify what and by with whom:

Allow the victim to explain how
he/she felt about this. Whether
he/she was aware that the way of
mterviewing 1s wrong? Did he/she
expected judge to do something in
that regard?

Add explanation:

Whether the victim was exposed to
threats, intimidation and/or insults?

d) vyes
e) no
f) no data

If yes, specify what and by with whom:

Allow the victim to explain how
he/she felt about this. Whether
he/she was aware that the way of
mterviewing 1s wrong? Did he/she

Add explanation:
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expected judge to do something in
that regard?

10. APPLICATION OF DISCIPLINARY MEASURES TO
PROTECT VICTIMS DURING THE INTERROGATION

Did the mjured party's attorney have d) ves

any objections to the manner of €e) no
asking questions or entering the | Comment:
mjured party's testimony in the

minutes?

Did the presiding judge decided to ¢) No
allow some of the questions? d) Yes

It yes, whether this occur just once during
the interrogation or multiple times?
If yes, whose question was prevented?

¢) Defendant

d) Defendants lawyer

) Other
Did the judge intervene during the | Judge intervention:
hearing because he considered | Description:
some 1ssues irrelevant or
mappropriate. If so, describe what
happened.
Did the judge enter a warning to the c) yes
defendant and his lawyer in the d) no

record?

Did the prosecutor intervene during
the hearing because he considered
some issues to be irrelevant or
mappropriate. If so, describe what
happened.

Judge intervention:
Description:

What happened after the warning?

d) The approach to nterrogation
was change

e) Inappropriate treatment was
continued without reaction
f) Inappropriate treatment was

continued but a person who
applied it was punished by fine
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Describe:

Allow the victim to explain whether
he/she consider judges reaction as
sufficient and/or appropriate? Did
this reaction made it feel safe and
strong  enough to  continue
testimony?

Add explanation:

11. USE OF VIDEO LINK, THE COURT INFRASTRUCTURE
AND PROTECTION OF VICTIMS

Was the examination performed
using technical means for the
transmission of images and sound -
if so, where was the injured party

d) ves

e) no
It YES, where did the mjured party stay
during the mterrogation?

(another court room, apartment, | YES/ NO

SCC, victim support service)

Did the technician attend the d) vyes
examination using technical means e) no

for image and sound transmission?

0 Idon’t know

Were there
disturbances
interrogation?

technical

the

any
during

d) ves
e) no
f) Idon’t know

Allow victim to explain how he/she
felt about this way of interviewing?
Whether he/she received proper
information about the steps and the
procedure? Did he/she understand
this information? Did he/she felt
free to ask for clarification and if not,
why?

Add explanation:

12. PROTECTION OF PRIVACY

Were there any requests that the
trial to be held in part or mn full
without the presence of the public?

d) vyes

e) no
If so, who submitted the request and for
what reasons and which parts were not
open to the public? Explanation:
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Has the court granted the request f) ves
for exclusion of the public? If not, g) no
for what reasons? f) Reasons:
Did the court/prosecutor’s office h) ves
1ssue a media statement on the 1) no

proceeding?

) Idon’t know

Did the media attend the main trial?
If not, explain.

d) ves

€e) no

) Idon’t know
If so, were they allowed to be present
throughout the trial?

YES/ NO

Explanation:
Did the media published some news g vyes
about the proceeding? h) no

1) Idon’t know

Allow the victim to express his/her
position about publicity of the

proceeding and the presence of

media. In addition to this, if there
were media coverage of the
proceeding, discuss whether the
news included  inappropriate
elements such disclosure of the
victim privacy, details of the crime,
questions that were not allowed by
the presiding judge, etc? What are
the victim expectations in that regard
and how he/she feels about 1t?

Add explanation:

13. COMPENSATION CLAIM

Did the injured party log the
compensation claim?

g yes
h) no

At what stage of the procedure was
the property claim raised?
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Did the injured party specified
his/her request?

c) vyes
d) no

What was the subject of the

compensation claim?

a) Compensation

(claimed amount)
b) Return of items
¢) Cancellation of legal transaction

‘What was the court's decision on the
request?

a) Fully adopted
b) Partially adopted (explain)

Allow the victim express whether
he/she was properly informed on
the right to compensation. Whether
he/she was able to deal with this
1ssue without professional support?
If referred to civil proceeding, how
he/she felt about the fact that this
requires  additional time and
resources, but also that there are no
protection mechanisms 1n  that
procedure? Whether he/she felt
strong enough to fight for it?

Add explanation:

14. ADDITIONAL REMARKS:
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Annex V: The standardised structure of the
Monitoring Report

The data collected using the previously presented methodology should be
presented in the report based on the main elements/issues that determines the
position of the especially sensitive victims n the procedural status/function of

witnesses 1n the criminal proceedings before Sebian courts.

1) The right to take part/to be heard in the proceeding

2) The status of an especially sensitive victim: Individual assessment

3) The right to legal aid/legal representation

4) Presence of a psychologist and/or a trusted person

5)  Multiple interrogation

6) Forbidden or mappropriate interrogation technics and application of

disciplinary measures to protect victims as witnesses from such practices
7)  Use of avideo link, the court infrastructure and the protection of sensitive
victims
8) Protection of victims' privacy and media coverage of trials
9) The compensation claims and the protection of sensitive victims

For each of those issues the findings were presented from the following points of

view:
V. The relevant international standards
V1. Currently applicable legislation, the gaps therein and ongoing
legislative amendments
vil. The present challenges in practice
VIIL Recommendations for improvement

Also, each 1ssue was reflected through the lens of the specific needs and challenges
of various especially vulnerable categories of victims, namely:

- Child victims

- Women, victims of gender based and/or family violence

- Victims of trafficking in human beings

- Victims of war crimes

- Victims of hate crime

Fach report should include a Summary of findings and a Joint list of
recommendations to allow for easier dissemination and communication.
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Annex VI: Questionnaire for the needs of
collecting information on application Arts. 102,

370, 372 and 374 of the CPC

Part I: data collection and prevention

1. Does BAS regularly collect data on the application of Arts. 370, 372 and 374
of the CPC by the regional law chambers?

2. If yes, what period are data submitted for?

3. Do the bar chambers in Serbia collect data on the application of these CPC
provisions?

4. Is the BAS on the position that there 1s a need to amend the CPC in order to
mtroduce an obligation to inform the competent lawyer's chamber on the
deceased and / or fine 1n the authority of the bodies of the proceedings referred
to in Article 102, paragraph 2?

5. Whether the BAS in xx-xx period™ took some of the preventive measures to
mmprove the treatment of particularly sensitive victims as a witness, as well as
strengthening the respect of the procedural discipline, and in the context of
application Art. 102, 370, 372 and 374 CPC (eg training, providing guidelines,
etc)

Part II: Special questions

1. Data on acting the of the competent lawver chamber in accordance with the
obligation referred to in Article 370, paragraph 3 of the CPC:

1.1. Number of notifications received on punishment of lawyers in accordance with

Article 370, paragraph 1 and 3 of the CPC in the period 1.1.2017-31.12.2023

1.2. In how many cases of the total number of notifications received, the lawyer

acted as a proxy of damaged, and in how much as a defense counsel?

" Add the reporting period
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1.3. In how many cases did the competent law chamber notify the court on the
measures taken i accordance with the obligation referred to in Article 370,
paragraph 3 of the CPC? If available, please also provide these data disaggregated
based on the territories of the regional bar chambers.

1.4. List data on measures undertaken by the competent bar chambers upon court
notification under Article 370, paragraph 1 of the CPC in the period 1.1.2017-
31.12.2023.

2. Data on the actions of the competent bar chamber in accordance with the
provision of Article 372, paragraph 1 of the CPC:

2.1. Number of received notifications on the exclusion of lawyers from the criminal

procedures mn accordance with Article 372, paragraph 1 of the CPC in the period
1.1.2017-21.12.2023.

2.2. In how many cases of the total number of notifications received, the lawyer
acted as a proxy of damaged, and in how much as a defense counsel?

2.3. List data on measures undertaken by the competent bar chambers upon court
notification under Article 372, paragraph 1 of the CPC i the period 1.1.2017-
31.12.2023.

3. Data on the actions of the competent lawver chamber in accordance with the

obligation referred to in Article 374, paragraph 3 of the CPC:

3.1. Number of notifications received on the imposed warnings in accordance with

Article 374, paragraph 1 and 3 of the CPC n the period 1.1.2017-31.12.2023.

3.2. In how many cases of the total number of notifications received, the lawyer
acted as a proxy of damaged, and in how much as a defense counsel?

3.3. In how many cases did the competent law chamber notify the Court on the
measures taken in accordance with the obligation referred to in Article 374,
paragraph 3 of the CPC? If available, please also provide these data disaggregated
based on the territories of the regional bar chambers.

3.4. List data on measures undertaken by the competent bar chambers upon court
notification under Article 374, paragraph 1 of the CPC in the period 1.1.2017-
31.12.2023.
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Predgovor

Prepoznajuéi postojeCe izazove u pogledu pristupa pravdi, zaStite 1 podrske
Zrtvama, Vlada Republike Srbije usvojla je u julu 2020. godine Nacionalnu
strategiju za ostvarivanje prava Zrtava 1 svedoka krivicnih dela u Republici Srbiji za
period 2020-2025. godine (u daljem tekstu: Strategija) sa prate¢im Akcionim
planom za period 2020-2022. (u daljem tekstu: AP 2020-2022) sa ciljem
unapredenja ukupnog poloZaja Zrtava u normativnom 1 institucionalnom okviru
Republike Srbije, ukljuCujuéi izmedu ostalog, uspostavljanje Nacionalne mreZe
sluzbi podrske Zrtvama, unapredenje zastite Zrtava 1 svedoka 1 podizanje svesti o

pravima Zrtava 1 svedoka.

Akcioni plan za period 2020-2022. godine definisao je mere 1 aktivhosti samo za
navedeni period, pa je njihovo formulisanje za preostali period primene Strategye
ucinjeno kroz Akcioni plan za period 2023-2025. (AP 2023-2025) koji je usvojen
u julu 2023. godine.

Autorka ove knjige aktivno je doprinela, po€ev od 2016. godine, ne samo razvoju
ovih dokumenata javne politike (u svojstvu nezavisnog eksperta), ve¢ 1 njihovoj
implementaciji kroz izradu neophodnih zakona, smernica 1 materjala za obuku.

U procesu 1zrade Strategije 1 Akcionog plana za period 2023-2025. Ministarstvo
pravde je primenilo pristup planiranja javnih politika zasnovan na dokazima'' 1 to
na razliite nacine, poCev od sprovodenja sveobuhvatne ex-ante analize, ali 1 kroz
povezivanje buducih reformskih aktivnosti sa nalazima procena 1 monitoringa u
relevantnim oblastima primenom naucnih metoda. Ovakav pristup je odabran 1 za
kreiranje budu¢ih politika u odnosu na postupanje sa posebno osetljivim Zrtvama
u procesnom svojstvu osteCenog kao svedoka, tako Sto je Akcionim planom
predvidena obaveza uspostavljanja odrZivog monitoring mehanizma za praenje

poloZaja te kategorije svedoka. Ovo podrazumeva razvijanje metodoloskih alata za

" Kolakovi¢-Bojovi¢, M. (2022) Human Rights Protection: From Populism to the Evidence - Based
Policy Making. In: Yearbook. No. 5, Human rights protection: from childhood to the right to a
dignified old age: human rights and institutions. Provincial Protector of Citizens - Ombudsman.
Institute of Criminological and Sociological Research, Novi Sad; Belgrade, pp. 63-80.
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periodi¢no sprovodenje monitoringa, ali 1 sprovodenje inicijalne analize usmerene

na procenu trenutnog stanja.

Ova knjiga nastala je 1 objavljena kao rezultat aktivnosti, 1 uz podrsku projekta koj
je deo Visepartnerskog doprinosa ,,Mehanizam za podrsku ja¢anju vladavine prava
u Republicr Srbijp“, a kop je doprineo ostvarivanju obaveza koje proizilaze 1z
Poglavlja 23 - Pravosude 1 osnovna prava, u skladu sa pravnim tekovinama EU.
Radni paket 6 ove visedonatorske akcije, ). projekta, koji sufinansiraju Evropska
unjja 1 Austrijska agencija za razvojnu saradnju (ADC), a sprovodi Austrijska
agencija za razvo) (ADA), ima za cilj jacanje kapaciteta za podrsSku 1 zaStitu Zrtava 1

jacanje procesnih prava (u daljem tekstu: ADA projekat).

Institut za kriminoloska 1 socioloska istraZivanja (u daljem tekstu: IKSI) dobio je
ponudu za partnerstvo od ADA Projektnog tima u kontekstu sprovodenja tri
projektna zadatka koji proisticu 1z aktivnosti 2.2.1-2.2.4 AP 2023-202)5.

Sa ciljem pruZanja podrske Ministarstvu pravde u blagovremenom sprovodenju
ovih aktivnosti iz Akcionog plana, Institut je dobio zadatak da realizuje sledece
aktivnosti:
(1) 1zradi procenu postojecih praksi koje organi postupka 1 drugi u€esnici u
postupku primenjuju u pogledu ispitivanja posebno osetljivih svedoka,

uklju¢ujudi 1 preporuke za unapredenje.

(1) izradi procenu postojeih praksi u pogledu izricanja sankcija zbog akata 1
radnji koji ugroZavaju normalan tok postupka, 1zricanja mera procesne zastite
za Zrtve 1 svedoke, kaZnjavanje advokata 1 drugith uCesnika u postupku koji
vredaju svedoke 1l oSteCene ili im prete ili ugroZavaju njthovu sigurnost 1

defini$e preporuke za unapredenje.

(i) Sa cijem pruZanja podrSske Ministarstvu pravde u blagovremenom
sprovodenju Akcionog plana, IKSI je razvio metodologiju 1 set metodoloskih
alata za potrebe praenja stanja u ovoj oblasti.

Uzimajuc¢i u obzir proces usaglasavanja zakonodavstva 1 praksi u Republici Srbiji sa
relevantnim EU standardima, nalazi analiza izradenih u okviru projektne podrske
predstavljeni su u ovoj knjizi u kontekstu relevantnog strateskog 1 pravnog okvira 1
njegovih tekuih 1 planiranih reformi, da bi se Citaocima pomoglo da bolje
razumeju kontekst u kojem je sproveden ovaj inicyjalni ciklus monitoringa.
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Ova knjiga nastala je 1z Zelje autorke da objedini 1 javnosti predstavi nalaze gore
pomenutih analiza, kao 1 metodoloske alate uz pomo¢ kojih su, ne samo
prikupljeni podaci za potrebe ovih, inicijalnih analiza, ve¢ isti mogu biti koris¢eni
za potrebe praenja stanja u predmetnoj oblasti ubuduée. Nalazi analiza su
prezentovani u odnosu na glavne karakteristike trenutnog stanja, odnosno, glavna
dostignuca 1 preostale izazove u vezi sa pristupom pravdi, zastiti 1 podrSci Zrtvama
krivicnih dela u Srbiji. To je u€injeno kroz njihovo predstavljanje u odnosu na
relevantne (uglavnom evropske) standarde, 1 kroz devet glavnih tema/pitanja koja
odreduju ukupni polozaj Zrtava krivicnih dela, naro¢ito onith posebno ranjivih.
Pored nalaza, knjiga takode pruZa sveobuhvatan skup preporuka za unapredenje.
Konac¢no, u formi priloga, u knjigu je uklju¢en 1 kompletan set istraZivackih alata
koris¢enth za prikupljanje prezentovanih nalaza. Predstavljeni na jasan 1
sistemati¢an nain, ovi nalazi 1 preporuke mogu viSestruko koristiti, kako
Clanovima naucne zajednice, tako 1 praktiCarima zainteresovanim za ovu temu.
Istovremeno, mogu biti od velike koristi 1 kreatorima javnih politika koj se
trenutno nalaze usred, vise nego i1zazovnih, procesa reformi. Svojevrsni kuriozitet
predstavlja 1 ¢injenica da je knjiga objavljena u formatu dvojezi¢ne monografije, te

¢e kao takva biti podjednako dostupna domacoj 1 stranoj Citalackoj publici.

Naime, trenutak objavljivanja ove knjige poklapa se sa desetogodisnjicom
definisanja Prelaznih merila u Poglavlju 23 pristupnih pregovora Republike Srbiyje
sa EU posvecenih pristupu pravdi za Zrtve krivicnih dela. Takode, objavljivanje ove
knjige koincidira sa procesom izmena Zakonika o krivicnom postupku 1 izradom
novog Zakona o maloletnim uciniocima krivicnih dela 1 krivicnopravnoj zastiti
maloletnika, kao vaZnim prekretnicama reforme, te bi stoga mogla da se koristi kao

polazna taka za paZzljivo pracenje napretka reformi u narednim godinama.

Na kraju, autorka duguje veliku zahvalnost na poverenju, svesrdnoj podrsci 1
plodonosnoj saradnji ADA/CLC projektnom timu na Celu sa gospodinom Mariom
Tarnerom, kao i gospodinu Branislavu Stojanoviéu, pomoéniku ministra pravde, i

dr Ivani Stevanovi¢, direktorki Instituta.

U Beogradu, Dr Milica Kolakovi¢-Bojovic
12. maja 2025. godine
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1. Uvod

Kao sto je pojasnjeno u Predgovoru, u ovoj knjizi prezentovani su objedinjeni nalazi
inicijalnog monitoringa poloZaja posebno osetljivih Zrtava krivicnih dela, u odnosu
na primenu mera procesne podrske 1 zaStite, usmerenih na sprecavanje njihove
retraumatizacije 1 sekundarne viktimizacije tokom ispitivanja, kao preduslova za

obezbedivanje pristupa pravdi.

Iako je monitoring bio usredsreden na polozaj posebno osetljivih Zrtava kriviénih
dela, specifi¢nosti njihovog poloZaja prikazane su kroz smestanje u sveobuhvatniji
kontekst podrske, zastite 1 pristupa pravdi, pri ¢emu su pravni reZim 1 prakse
postupanja sa posebno osetljivim Kkategorijama Zrtava prikazani po principu
potrebe uspostavljanja dodatnih, visih standarda u odnosu na opsti reZim primenjiv
na sve Zrtve krivicnih dela. Na ovaj naCin, zainteresovanim €itaocima je omogucéen

uvid u oba reZima.

Monografija je struktuirana u pet poglavlja, pri ¢emu nakon uvodnih napomena
sledi  kontekstualizacija samog monitoringa, nakon c¢ega su predstavljeni
metodoloski okvir 1 nalazi monitoringa, praceni listom preporuka za unapredenje

postojeeg stanja.

U skladu sa navedenom sistematikom, u Poglavlju 2, pojasnjen je kontekst
pristupnih pregovora sa EU kao najsiri okvir planiranja 1 sprovodenja reformi
usmerenih na usaglasavanje sa relevantnim medunarodnim standardima, a potom
1 reformski pravel definisani nacionalnim dokumentima javnih politika. U istom
poglavlju, saZeto su prikazani klju¢ni problemi u pogledu zastite i podrike Zrtvama,
kao 1 pristupa pravdi, ukljuCujuéi specifitne 1zazove povezane sa potrebom

obezbedivanja dodatne zastite za posebno osetljive kategorije Zrtava.

Tre€e poglavlje posveteno je prikazu metodoloskog pristupa praéenju poloZaja
posebno osetljivih Zrtava u Republici Srbiji, pri ¢emu su najpre predstavljeni
moguéi modeli, odnosno tri razli¢ita metodoloska pristupa koji, u skladu sa
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raspoloZivim vremenskim, finansijskim 1 ljudskim resursima, po potrebi, mogu biti
kori§€eni za periodi€no praenje ostvarenog napretka, a na osnovu nalaza ovog

micijalnog ciklusa monitoringa.

Cetvrto, najobimnije poglavlje, posveéeno je analizi postoje€eg stanja u predmetnoj
oblasti, pri ¢emu je svaka od devet glava baziranih na devet klju¢nih pitanja koja
odreduju polozaj Zrtava krivicnih dela, struktuirana na identian nacin, tako da
prikaze relevantne medunarodne (primarno evropske standarde u toj oblasti),
trenutno stanje normativnog okvira 1 predloZena resenja za njegove 1zmene; potom,
kljuCne probleme u praksi 1 na kraju, preporuke za unapredenje. U okviru svake
glave, posebno su istaknute specificnosti poloZaja posebno osetljivih kategorija
Zrtava, Clja je dodatna ranjivost prepoznata u okviru Direktive 2012/029/EU.

U Petom poglavlju sadrzana je objedinjena lista svih preporuka ¢ije bi sprovodenje
rezultiralo znaCajnim napretkom u pogledu zastite, podrske 1 pristupa pravdi za

Zrtve krivicnih dela u Srbiji, posebno za one narocito ranjive.

U monografiju je (u Aneksima I-VI) uklju€en i1 kompletan set metodoloskih alata
razvijenih za potrebe monitoringa, poput upitnika za Zrtve 1 profesionalce koji rade
sa njima, lista pitanja za fokus grupe, ali 1 standardizovane strukture izvestaja o

monitoringu koja treba da bude kori§¢ena 1 u narednim ciklusima.



2. Strateski 1 pravmi okvir kojpm se ureduje
poloZaj Zrtava u Republic1 Srbiji

2.1.  Kontekst: o pristupnim pregovorima sa KU 1h kako je
1zgraden okvir reformi

2.1.1. Proces skrininga 1 1zrada Akcionog plana za Poglavlje 23

Republika Srbija otvorila je pristupne pregovore sa EU 2016. godine. Ipak, proces
uskladivanja svog pravnog 1 institucionalnog okvira sa pravnim tekovinama EU 1
relevantnim medunarodnim standardima zapocela je mnogo ranije, a ovaj proces
se naroCito intenzivirao od 2013. godine nakon faze skrininga normativnog 1
mstitucionalnog okvira sa relevantnim pravnim tekovinama u okviru poglavlja 23 1
24, koji je zapoCeo u septembru 2013. godine eksplanatornim skriningom
(prezentacyja relevantnih pravnih tekovina 1 standarda EU mstitucijama RS). Ova
faza je posluZzila kao polazna tacka za procenu nivoa uskladenosti zakonodavnog 1
mstitucionalnog okvira Srbyje sa pravnim tekovinama 1 standardima EU, tokom
bilateralnog skrininga u decembru 2013. godine. Proces skrininga je rezultirao
objavljivanjem Izvestaja o skriningu' od strane Evropske komisije (u daljem tekstu:
EK) 2014. godine. Poglavlje 23 (u daljem tekstu: Pg. 23) bavi se pitanjima Zrtava
kroz organizaciju pravosuda, kao 1 kroz zastitu osnovnih prava, prava deteta 1
procesuiranje ratnih zlo¢ina. Preporuke date u Izvestaju o skriningu obavezale su
mstitucije Republike Srbije da izrade (u inkluzivnom 1 transparentnom procesu koji
podrazumeva ukljuCivanje svih relevantnih zainteresovanih strana), ali 1 da usvoje 1
sprovedu detaljan akcioni plan koji e sluziti kao ,mapa reformskog puta“ i polazna
taCka za usvajanje 1 sprovodenje tematskih strateskih dokumenata u razlicitim
oblastima relevantnim za postupanje sa Zrtvama uopste, kao 1 sa onima koje
pripadaju posebno ranjivim grupama'”. Akcioni plan za Poglavlje 23 (u daljem
tekstu: AP 23) usvojen je u aprilu 2016. godine kako bi se odgovorilo na preporuke
1z Izvestaja o skriningu.

" Screening Report for Chapter 23, available at: hitps://enlargement.ec.europa.cu/screening-report-
serbia-chapter-23-judiciarv-and-fundamental-rights_en?preflLang=M, last accessed on April 2" 2025.

"Vidi vise u: Kolakovié-Bojovié, M. (2018). Child Victims in Serbia - Normative Framework, Reform
Steps and EU Standards. In: Stevanowvi€, 1., Pravda po meri deteta. Belgrade: Institute of
Criminological and Sociological Research, pp. 171-183. Available at: http:/institutecsr.iksi.ac.rs/184/.
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2.1.2. Prelazna merila

Pregovori u Poglavlju 23 zvani¢no su poceli u julu 2016. godine usvajanjem
ZajedniCke pregovaracke pozicije za Poglavlje 23"". Pored analize procesa reformi
postignutih  do trenutka usvajanja, Pregovaracka pozicija takode utvrduje
sveobuhvatnu listu takozvanih Privremenih merila (u daljem tekstu: PM), odnosno
ciljeva koje treba posti¢i kako bi se dokazao postignuti napredak u reformama, pre
objavljivanja IzveStaja o 1spunjenosti prelaznih merila (Interim Benchmark
Assessment Report. IBAR) koji bi trebalo da defimiSe listu zavr$nih merila za

115

finalizaciju pregovora o pristupanju u Poglavlju 23.

Sto se tiCe reformskih zahteva relevantnih za polozaj Zrtava, Pregovaracka pozicija

je, izmedu ostalog, donela tr1 veoma vazna PM:

oo SrbIja menja svoje zakonodavstvo (uklju¢ujuéi 1 Zakonik o krivicnom postupku)
kako bi ga uskladila sa pravnim tekovinama EU o procesnim pravima 1 pravima
zrtava.” (PM br. 44) 1

»9rbija osnaZuje postovanje prava deteta, sa posebnom paZnjom na socijalno
ugrozenoj deci, deci sa mvaliditetom 1 deci Zrtvama krivicnih dela... Srbija
uspostavlja pravosudni sistem prilagoden deci, ukljuCujudi 1 izmene 1 sprovodenje
Zakona o maloletnicima...“ (PM br. 42), a EK je takode pozvala Srbiju da poboljsa
svoj sistem zastite svedoka 1 podrske Zrtvama 1 osigura prava Zrtava 1 pristup pravdi

bez diskriminacije u kontekstu gonjenja ratnih zlo¢ina. (PM br. 18)

Proces ispunjavanja zahteva definisanih na ovaj nacin tekao je do 2020. u skladu sa
AP 23 do 2020. godine kada je ovaj dokument revidiran, a nakon toga na osnovu
revidiranog AP23 1 monitoring mehanizma uspostavljenog ovim dokumentom.
Medutim, EK je 2023. godine odlucila da uvede novi mehanizam izvestavanja koji
bi trebalo da joj omoguéi da proceni da li je, 1 u kojoj meri Srbija ve¢ ispunila
prelazna merila u Poglavlju 23, ukljuujudi 1 ona koja se odnose na poloZaj Zrtava.

PregovaraCka grupa za Poglavlje 23 je sredinom 2023. godine primila zahtev EK za

"'Common Negotiation Position for Chapter 23, available at:
https://www.mel.gov.rs/upload/documents/pristupni_pregovori/pregovaracke pozicije/ch 23 eu co
mmon_position.pdf, last accessed on April 2™ 2025.

" Za vise informacija o evoluciji pregovora koja se primenjuje na Poglavlje 23 vidi: Mati¢ Boskovi¢,
M. and Kolakovi¢-Bojovi¢, M. (2022). New Approach to the EU Enlargement Process - Whether
COVID-19 Aftected Chapter 23 Requirements? International Scientific Conference “The recovery
of the EU and strengthening the ability to respond to new challenges - legal and economic aspects®
i Osijek, 9-10 June 2022allenges - Legal and Economic Aspects, 6. pp. 330-350.
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uvodenjem izveStavanja zasnovanog na proceni ispunjenosti zahteva u okviru
prelaznih merila 1 na osnovu takvog zahteva 1 koristeéi obrasce koje je razvila EK,
PregovaraCka grupa je pripremila 1 podnela Pocetni izvestaj o samoproceni krajem
2023. godine. Nakon analize primljenih informacyja, EK je odgovorila
Pregovarackoj grupi sredinom 2024. godine, pruZajudi joj, kako saZetu procenu
stanja, tako 1 niz zahteva za svako od prelaznih merila. Pored toga, Pregovaracka
grupa je podnela aZurirani izvestaj krajem 2024. godine. Priroda dodatnih zahteva
EK varira u velikoj meri. Naime, dok se neki od njih odnose na pruZanje dodatnih
mformacya ili poboljSanje kvaliteta dostavljenog izvestaja, neki se odnose na
unapredenje procesa reformi, preduzimanje dodatnih koraka (kratkoro¢nih ili
dugorocnih) ili obezbedivanje kontinuiteta ve¢ zapocCetih reformi. U kombinaciji
sa Cinjenicom da je AP 23 istekao, ovaj pluralizam 1 razliCita priroda zahteva stvorili

6

su dodatne izazove."

2.1.3. Plan rasta 1 Reformska Agenda

Koliko je ovo pitanje poloZaja Zrtava visoko rangirano u procesu reformi u
Poglavlju 23, vidljivo je iz €injenice da je prepoznato 1 kao jedan od indikatora u
Reformskoj Agendi usvojenoj u oktobru 2024. godine, u okviru Plana rasta za
period 2024-2027, usvojenog 8. novembra 2023. godine, gde se pet vlada
Zapadnog Balkana obavezalo na socio-ekonomske 1 osnovne reforme koje Ce
sprovesti kako bi podstakle rast 1 povezivanje sa EU."” Na osnovu toga, Komisija je
nastavila sa potpisivanjem sporazuma o zajmovima 1 kreditnim aranZmanima sa
korisnicima." U ovom novom kontekstu, efikasnost reformi vise nije samo pitanje
odgovarajuce zaslite Zrtava, ve€ 1 preduslov da Evropska komisija finansijski podrzi

sprovodenje tih reformi. Naime, Plan rasta je podrzan poveCanjem finansijske

" Vidi vise u: Kolakovié-Bojovié, M., & Markovi¢, M. (2025) EU Accession Negotiations of Serbia
as a Framework for Improving the Position of Child Victims, 7he International Scientific Conference
“Contemporary challenges in the achievement and protection of human rights” Thematic Conféerence
Proceedings, University of Pristina, Faculty of Law in Kosovska Mitrovica, Institute for Criminological
and Sociological Research, Institute for Comparative Law, https://dot.org/10.63177/1s¢.2025.01

" European Commission (2024) COMMISSION STAFF WORKING DOCUMENT, Serbia,
Accompanying the document Commission Implementing Decision approving the Reform Agendas
and the multiannual work programme under the Reform and Growth Facility for the Western
Balkans Brussels, 23.10.2024 SWD(2024) 241 final, available at:
https://enlargement.ec.europa.eu/document/download/43922¢18-{b98-4d49-b757-
2¢579bb17d70_en?filename=SWD 2024 241 1 EN autre_document travail service partl v3.p
df; last accessed on April 3, 2025.

" The full text of the Agreement concluded with Serbia can be accessed here:
http://www.parlament.gov.rs/upload/archive/files/cir/pdf/izvestaji/14 saziv/337-2784 24.pdf, last
accessed on April 3, 2025.
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pomo¢i kroz novi Instrument za reforme 1 rast koji je stupio na snagu 25. maja
2024. godine. Instrument dopunjava postojecu finansijsku pomoé¢ u okviru

Instrumenta za pretpristupnu pomo¢ (IPA III)."

U Reformskoj Agendi za Srbiju predvideno je da ¢e takode doprineti reformi
maloletniCkog pravosuda 1 zastiti procesnih prava osumnji€enih, optuZenih 1
Zrtava.” (Reformska Agenda, 2024: 10)

Usvajanjem detaljne Reformske Agende, Srbija se, 1zmedu ostalog, obavezala:

- Na zmene Zakonika o krivicnom postupku planirane Reformskom
Agendom 1 adresiranje izazova identifikovanih tokom sprovodenja
Zakonika, ¢ime se uvode vazne odredbe pravnih tekovina EU u nacionalni
pravii okvir, kao $to su... osiguravanje da Zrtve krivicnih dela dobiju
odgovarajuée informacije, podrsku 1 zastitu 1 da mogu da uCestvuju u

krivicnom postupku.

- Da, na osnovu preporuka dobiyjenih od Evropske komisije 1 rada na
izmenama Krivicnog zakonika 1 Zakonika o krivicnom postupku, izradi 1
usvoji potpuno novi Zakon o maloletnim uciniocima krivicnih dela 1
krivi¢nopravnoj zastiti maloletnih lica, koji ¢e omoguditi uskladivanje sa
nekoliko zakona koji su u meduvremenu usvojeni, sa medunarodnim 1
standardima EU, kako bi se osiguralo da Zrtve krivicnih dela dobiju
odgovarajue informacije, podrsku 1 zastitu 1 da mogu da ucestvuju u

krivicnom postupku.

- Da izmeni Porodi¢ni zakon na nacin koji ¢e obuhvatiti zabranu de¢jih
brakova 1 efikasniju zastitu od porodi¢nog nasilja uvodenjem nekoliko

novih vrsta krivicnih dela koja se odnose na decu 1 osobe sa invaliditetom.

- Na uspostavljanje 20 sluzZbi za podrsku Zrtvama i svedocima krivi¢nih dela
u Republici Srbiji, angaZovanje sluzbenika za podrsku kroz akt o
sistematizaciji u svakom visem sudu 1 ¢ineéi ove sluzbe funkcionalnim u

20 visih sudova.

" See more at: Commission approves Reform Agendas of Albania, Kosovo, Montenegro, North
Macedonia and Serbia, paving way for payments under the Reform and Growth Facility,
https://enlargement.ec.curopa.cu/news/commission-approves-reform-agendas-albania-kosovo-
montenegro-north-macedonia-and-serbia-paving-way-2024-10-23 en , last accessed on April 2025.
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2.2.  Nacionalm strateski okvir

Pored aktivnosti predvidenih Akcionim planom za poglavlje 23, Cije je vaZenje, kao
Sto je ranije napomenuto, isteklo, relevantne mere za unapredenje poloZaja Zrtava

predvidene su 1 nacionalnim strate$kim dokumentima.

U pokuSaju da odgovori na zahteve iz ZajedniCke pregovaracke pozicie,
Ministarstvo pravde je uz podrsku MDTF-JSS projekta, kao 1 Misije OEBS-a u
Republici Srbyji, u periodu 2016-2018. godine sprovelo sveobuhvatnu analizu
uskladenosti  kriviCnog zakonodavstva sa Direktivom 2012/029/EU, ali 1
komparativnu analizu razli¢itth modela organizacije sluzbi podrske Zrtvama u
Evropi.™

2.2.1. Nacionalna strategija za ostvarivanje prava Zrtava 1 svedoka krivicnih

dela u Republici Srbiji za period od 2020-2025. godine

Na bazi ovih analiza, kao 1 pilot projekta ranyje sprovedenog od strane Misye
OEBS-a u Republici Srbiji 1 Republickog javnog tuZilastva, u junu 2018. godine
zapocCeo je rad radne grupe za izradu Naclonalne strategije za unapredenje poloZaja
Zrtava 1 svedoka krivicnih dela u Republici Srbiji. Nakon dve godine rada Radne
grupe 1 nekoliko krugova konsultativhog procesa 1 javne rasprave, Vlada Republike
Srbije je na sednici odrzanoj 30. jula 2020. godine usvojila Nacionalnu strategiju za
ostvarivanje prava Zrtava 1 svedoka kriviCnih dela u Republici Srbiji za period od
2020-2025. godine sa prate¢im Akcionim planom za period 2020-2022. godine (u

daljem tekstu: Strategija za Zrtve).

Kada je re¢ o kljunim izazovima prepoznatim Strategijom u ovoj oblasti,
konstatovano je da je pravni poredak Republike Srbije u znacajnoj meri usaglasen
sa medunarodnim standardima u oblasti prava Zrtava, buduéi da, u procesnom
svojstvu oSte€enog, Zrtvi u pravnom poretku Republike Srbije decenijama pripada
Citav niz prava, prepoznatih i kodifikovanih Direktivom 2012/029/EU, ali 1 da je
neophodno dalje, odnosno potpuno uskladivanje, kako kriviCnog, tako 1
pravosudnog organizacionog zakonodavstva. Korak koji je u procesu usaglasavanja

O 1zazovima u ovoj oblasti u periodu koji je prethodio usvajanju Nacionalne strategije, videti vise
u: Kolakovié-Bojovié, M. (2016) Victims and Witnesses Support i the Context of the Accession
Negotiations with EU. In: Nau¢no-struéni skup sa medunarodnim uces¢em "Evropske integracije:
pravda, sloboda 1 bezbednost', zbornik radova: Tom 2. KriminalistiCko-policijska akademija;
Fondacija "Hans Zajdel", Beograd, str. 355-366.
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sa Direktivom prepoznat kao najzahtevniji u organizacionom 1 finansjjskom smislu,
ali yedno treba da donese 1 najve¢u kvalitativnu razliku u odnosu na trenutno
stanje, jeste uspostavljanje mreZe sluzbi za podrsku Zrtvama i svedocima na teritoriji
Citave Republike Srbije. Strategijom je konstatovano da je trenutno, pruZanje
pomoci 1 podrike Zrtvama 1 svedocima uglavnom bazirano na aktivnostima sluzbi
uspostavljenih  pri odredenim sudovima 1 tuzZila$tvima, kao 1 pojedinim
organizacijama civilnog drustva, pravnim klintkama 1 centrima za socyjalni rad. ,Ne
postoje precizni podaci o broju i strukturi pruZalaca, kao ni programima koje nude,
a poznato je da su njithova geografska distribucyja, kao 1 raznovrsnost usluga koje
nude, izrazito neujednaceni. Nema jasno definisanih Kriterjjuma za struCne
kvalifikacije pruzalaca, niti za kvalitet usluga koje pruZaju. Procedure procene
potreba, upucivanja na sluzbe, kao 1 samog pruzZanja podrske nisu standardizovane.
Ne postoje formalni mehanizmi povezivanja i saradnje pruZalaca podrske, niti je
uspostavljen sistem koordinacije 1 finansiranja pruZalaca, kao 1 nadzora nad
njihovim radom. Programi obuke u oblasti prava Zrtava nisu standardizovani niti
uspostavljeni kao segment pocCetne 1 stalne obuke nosilaca pravosudnih funkcia.
Informacije o raspoloZivim vidovima podrske nisu sistematizovane, niti dostupne
u okviru jedinstvene baze.“™

U Nacionalnoj strategiji se ukazuje da je pripadnicima visestruko ranjivih grupa koji

su Zrtve kriviénih dela neophodna posebna zastita."

Kao opsti cilj Strategije delinisano je unapredenje poloZaja Zrtava 1 svedoka u
krivicnopravnom sistemu Republike Srbije u skladu sa standardima EU sadrZanim

u Direktivi 2012/29/1U.

Radi ostvarenja opsteg, postavljena su 1 tri posebna cilja:

- Poseban cilj 1: Uspostavljanje odrzZive Nacionalne mreZe sluzbi podrske

Zrtvama 1 svedocima krivicnih dela u Republici Srbiji, uz oCuvanje 1

* Nacionalna strateglja za ostvarivanje prava Zrtava 1 svedoka krivicnih dela u Republici Srbiji za
period 2020-2025. godine, Beograd, 2020, dostupno na:
https://www.mpravde.gov.rs/sr/tekst/30567/nacionalna-strategija-za-ostvarivanje-prava-zrtava-i-
svedoka-krivienih-dela-u-republici-srbiji-za-period-2020-2025-godine-19082020.php, pristupljeno 17.
08. 2022, str. 3.

* Nacionalna strategija za ostvarivanje prava Zrtava i svedoka krivicnih dela u Republici Srbiji za
period 2020-2025. godine, str. 30. Videti 1: Kolakovi¢-Bojovi¢, M. and Grujié, Z. (2020) Crime
Victims and the Right to Human Dignity - Challenges and Attitudes in Serbia. In: Yearbook. No. 3,
Human rights protection: the right to human dignity. Provincial Protector of Citizens - Ombudsman;
Institute of Criminological and Sociological Research, Novi Sad; Belgrade, str. 239-269.
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kontinuirano unapredenje dostignutih standarda kvaliteta 1 dostupnosti usluga
podrske.

- Poseban cilj 2: Unapredenje dostupnosti, kvaliteta 1 efikasnosti primene mera
zastite Zrtava 1 svedoka krivitnih dela u Republici Srbiji, sa posebnom

paZnjom na zastiti posebno osetljivih kategorija Zrtava 1 svedoka.

- Poseban cilj 3: Podizanje svesti Zrtava 1 svedoka krivicnih dela o pravima koja
mm pripadaju u pravnom sistemu Republike Srbye, kao 1 kontinuirano
informisanje opste javnosti u ovoj oblasti.”

Osnovna ideja ove aktivnosti jeste adekvatna priprema konkretnih reSenja u
pogledu osnovnih manjkavosti naseg kaznenog zakonodavstva koje je identifikovala
radna grupa koja je radila na izradi Strategije 1 Akcionog plana. U tom smuslu,
Akcionim planom su predvidene izmene 1 dopune Krivicnog zakonika, Zakonika
o krivitnom postupku, Zakona o posebnim merama za spreCavanje vrSenja
kriviénih dela protiv polne slobode prema maloletnim licima, Zakona o izvrSenju
krivi¢nih sankcija 1 Zakona o izvr§enju vanzavodskih sankcija 1 mera.
U pogledu pruzanja dodatne zaStite posebno osetljivim Kkategorijama Zrtava,
svakako su najrelevantnije planirane izmene Krivicnog zakonika 1 Zakonika o
krivicnom postupku, gde su, kao kljutne taCke koje zahtevaju legislativnu
Intervenciju prepoznata slede€a pitanja:
- uskladivanje sa definicijom Zrtve iz Direktive 2012/029/EU;
- pravo Zrtava da prilikom 1zvodenja dokaznih radnji sa njima bude osoba
od poverenja;
- zabrana unakrsnog ispitivanja 1 sugestibilnih pitanja kod ispitivanja
posebno osetljivih Zrtava i svedoka;
- unapredenje prava Zrtava na dostavljanje relevantmih akata u krivicnom
postupku;
- unapredenje prava Zrtava na pravni lek u krivicnom postupku;
- obim, dostupnost i postupak kori§¢enja podataka iz upitnika o proceni

individualnih potreba Zrtve tokom krivicnog postupka;

* Vidi vise u: Kolakovié-Bojovié, M. (2017) Zrtva krivicnog dela (Poglavije 23 - norma i praksa u Republici
Srbyi). In: Reformski procesi 1 Poglavlje 28 (godinu dana posle) - krivinoparni aspekt ; LVII Savetovanje
Srpskog udruZenja za kriviCnopravnu teortju i praksu; Srpsko udruZenje za kriviCnopravnu teoriju 1 praksug
Intermex, Beograd, str. 140-150.
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- maloletno lice kao svedok 1 status posebno osetljivog svedoka;

- pitanje upotrebe video-linka;

- uslowvi za iskljuCenje javnosti sa glavnog pretresa;

- zaStita podataka o posebno osetljivim svedocima;

- upotreba jezika u krivicnom postupku;

- nadleZnost 1 postupak obaveStavanja Zrtve o pustanju okrivljenog iz

pritvora.

Pored navedenih normativnih pretpostavki, nacionalnom strategijom je predviden
Citav niz koraka u pogledu stvaranja institucionalnih 1 struénih preduslova za

pruzanje adekvatne podrske Zrtvama krivi¢nih dela.

2022. godine izradena je analiza, odnosno procena efekata primene Akcionog
plana u periodu 2020-2022. godine, sa ciljem da pruzi neophodne inpute radnoj
grupi koju ¢e Ministarstvo pravde, kao ovlas¢eni predlagaC, formirati za potrebe
izrade Akcionog plana za sprovodenje Strategije u periodu 2023-2025. godine.
Akcioni plan za pomenuti period je usvojen u julu 2023. godine.

2.2.2. Drugl relevantni dokumenti javnih politika

U pogledu zastite, podrske 1 pristupa pravdi za Zrtve ratnih zlocina, od klju¢nog
znacaja je Nacionalna strategija za procesuiranje ratnih zlo€ina za period od 2021.
do 2026. godine. ™ Pored navedenog, od znaCaja u ovoj oblasti je 1 Strategija
prevencije 1 zadtite od diskriminacije za period od 2022. do 2030. godine,”
Strategija za spreCavanje 1 borbu protiv rodno zasnovanog nasilja prema Zenama 1
nasilja u porodici za period 2021-2025. godine,” kao i Program za borbu protiv
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trgovine ljudima u Republici Srbiji za period 2024-2029. godine

* Nacionalna strategija za procesuiranje ratnih zlo¢ina za period od 2021. do 2026. godine, "Sluzbeni
glasnik RS, broj 97/2021., dostupno na: https://www.pravno-informacioni-
sistem.rs/SIGlasnik Portal/eli/rep/sers/vlada/strategija/2021/97/1, pristupljeno 28. septembra 2023.
godine

* Strategija prevencije 1 zaStite od diskriminacyje za period od 2022. do 2030. godine, "SluZbeni
glasnik RS", broj 12 od 1. februara 2022. godine.

* Strategija za spreCavanje 1 borbu protiv rodno zasnovanog nasilja prema Zenama i nasilja u porodici
za period 2021-2025. godine, "SL. glasnik RS", br. 47/2021.

* Program za borbu protiv trgovine ljudima u Republici Srbiji za period 2024-2029. Godine, "SIl
glasniku RS", br. 25/2024
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3. Metodoloski pristup

Kao §to je prethodno pomenuto, pre nego §to je sproveden monitoring Ciji su nalazi
predstavljeni u ovoj knjizi, razvijen je kompletan set metodoloskih alata za potrebe
monitoringa, kao 1 tr1 razli¢ita modela/scenarija monitoringa koji se mogu koristiti

u zavisnosti od raspoloZivog vremena 1 resursa za sprovodenje.

3.1. Mogu¢i modeli

Na bazi prethodnog iskustva u sprovodenju sliénih zadataka, prepoznato je da je

ranije opisane zadatke moguce je sprovesti po jednom od tri modela:

Model 1: Pracenje sudenja

Vremenski okvir sprovodenja: 15-18 meseci

Sastav projekinog tima: 6-8 istrazivaca (5 monitora sudenja 1 2-3 senior eksperta)

Opis: Ovaj model podrazumeva pristup u Cetirl koraka kroz koje se vrsi izbor
predmeta u kojima bi sudenja bila neposredno pracena kroz pracenje pretresa u
toku perioda od 12 mesect. Za svaki od predmeta bio bi popunjen upitnik.
Prethodno opisani postupak bio bi propracen primenom dodatnih, kvalitativnih
tehnika istraZivanja, poput intervjua i fokus grupa sa profesionalcima poput sudija,
tuzilaca 1 advokata, kao 1 sa socjjalnim radnicima, psiholozima iz sluZbi podrske
Zrtvama 1 centara za socijalni rad. Na bazi ovako prikupljenih informacija, bio bi
sainjen izvestaj o monitoring koji bi reflektovao kljune aspekte praksi koje se
koriste sa ciljem zaStite osetljivih svedoka tokom njihovog svedoCenja, kao 1 u

ostatku postupka.

Model 2: Analiza spisa sudskih predmeta

Period sprovodenja: 9-12 meseci

Sastav projektnog tima: 5-6 istraZivaca (1 istraZivac-asistent, 2-3 analitiCara1 2 senior

eksperta)
Opis: Ovaj model podrazumeva analizu spisa sudskih predmeta, odabranih na bazi

precizno definisanith  kriterjuma, a po odobrenju predsednika sudova za
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pribavljanje kopijja najvaZnijih dokumenata iz spisa 1 kasnijeg popunjavanja
upitnika, za svaki spis pojedina¢no. Prethodno opisani postupak bio bi propraéen
primenom dodatnih, kvalitativnih tehnika istraZivanja, poput intervjua i fokus grupa
sa profesionalcima poput sudija, tuZilaca 1 advokata, kao 1 sa socyjalnim radnicima,
psiholozima 1z sluzbi podrske Zrtvama 1 centara za socijalni rad. Na bazi ovako
prikupljenih informacija, bio bi sainjen izvestaj o monitoringu koji bi reflektovao
kljuéne aspekte praksi koje se koriste sa ciljem zastite osetljivih svedoka tokom

njihovog svedoCenja, kao 1 u ostatku postupka.

Model 3: Analiza zasnovana na sekundarnim izvorima

Period sprovodenja: 6-9 meseci

Sastav projektnog tima: 3-4 1straZivaca (1 1straZivac-asistent, 1-2 analitiCara1 1 senior

ekspert)

Opis: Ovaj pristup je zasnovan na prikupljanju, analizi 1 sintezi podataka dostupnim
u razli¢itim, nedavno izradenim, izveStajima 1 studijama, zajedno sa primenom
dodatnih, kvalitaivnih tehnika istraZivanja, poput intervjua 1 fokus grupa sa
profesionalcima poput sudija, tuZilaca 1 advokata, kao 1 sa socljalnim radnicima,

psiholozima iz sluzbi podrske Zrtvama 1 centara za socijalni rad.

3.2. Faktor1 koji odreduju 1zbor metodoloskog pristupa

Izbor metodologije, odnosno modela koji ¢e biti primenjen zavisi od sledeéih
faktora:

e) Period sprovodenja: Ukoliko pripreme za predstojeéi ciklus monitoringa

zapo€nu na vreme, sa taCke gledista raspoloZivog vremena, sva tri modela
monitoringa su primenjiva. Sto je vremenski period na raspolaganju za
sprovodenje monitoringa kraci, tako se izbor suZava na modele 21 3 ili ¢ak
samo model 3, §to je 1 bio sluCaj u kontekstu analize koje smo sprovel,

imajuci u vidu ograni€eno trajanje projekta.

D BudZet: Imajuéi u vidu da sprovodenje monitoringa po bilo kojem od tri
prezentovana modela zahteva obezbedivanje finansijskih sredstava kako za
honorare ¢lanova istraZivaCkog tima, tako 1 za materijalne troskove u
kontekstu prac¢enja sudenja i/ili prikupljanja dokumenata 1 analize spisa
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predmeta, resursi dostupni u ovom smislu su zahtevali izbor treéeg

modela.

g) Slabosti IKT/sistema upravljanja predmetima koje u odredenoj meri

ograniCavaju Clanovima istraZivaCkog tima prikupljanje statistiCkih
podataka direkmo iz sistema, umesto putem rucnog pregledanja spisa

predmeta koji su ukljuceni u uzorak za analizu.

Uzimajuéi u obzir sve navedene faktore, u kontekstu sprovodenja odlucili smo se
da proces kontinuiranog monitoringa zapo¢ne primenom tre€eg modela, pri ¢emu
je istovremeno razvijen kompletan set metodoloskih alata 1 za druga dva modela,
C¢ime se obezbeduje da monitoring moZe biti uspesno sproveden u razli¢itim
okolnostima u odnosu na gore opisane faktore.

3.3. Metodologija korisena za potrebe 1zrade ove analize

Period sprovodenja: Ova analiza sprovedena je u periodu od 15. jula do 15.
decembra 2024. godine.

Sastav_projektnog tima: 3 istraZivaca (1 asistent istraZivaC, 1 administrativho-

tehnicki asistent 1 1 senior ekspert)

Opis aktivnosti- aktivnosti u okviru ovog projekinog zadatka bile su sprovedene u
nekoliko faza:

Faza 1: Pripremne aktivhosti

U ovoj fazi odrZani su konsultativni sastanci IKSI tima sa Ministarstvom pravde 1
ADA Projektnim timom sa ciljem delinisanja potrebnih koraka, rokova 1
mogucnosti da se monitoring sprovede u skladu sa jednim od tri mogucéa modela
u datim okolnostima. Istovremeno, IstraZivacki tim Instituta je formiran 1 definisan

vremenski okvir rada.

Faza 2:Definisanje uzorka 1 preciziranje istraZivaCkih metoda

U skladu sa, ranjje opisanim, aktivnostima predvidenim AP 2023-2025. kao 1
relevantnim odredbama Direktive 2012/029/EU Evropskog parlamenta 1 Saveta
od 25 oktobra 2012 kojom se uspostavljaju minimalni standardi u oblasti prava,
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podrske 1 zastite Zrtava krivicnih dela kojom se zamenjuje Okvirna odluka Saveta
2001/220/JHA (u daljem tekstu: Direktiva 2012/029/EU, Direktiva o Zrtvama)

odluceno je da fokus bude na slede¢im kategorijama posebno ranjivih Zrtava:

- Deca zrtve

- Zene, Zrtve porodi¢nog i rodno zasnovanog nasilja
- Zrtve trgovine ljudima

- Zrtve ratnih zlo¢ina

- Zrtve zlo€ina iz mrznje™

Isti pristup vazi kada je reC o izbor prava i/ili zastimih mera koje se, u skladu sa
Zakonikom o krivicnom postupku (u daljem tekstu: ZKP) 1 Direktivom
2012/029/EU 1 drugih relevantnih standarda™ primenjuju prilikom ispitivanja
navedenih kategorlja Zrtava u procesnom svojstvu osteCenog kao svedoka u
krivicnom postupku, odnosno klju¢nih pitanja od kojih zavisi pristup pravdi za

zrtve:

- Pravo Zrtve da se njen glas Cuje, odnosno da aktivno ucestvuje u kriviCnom
postupku

- Status posebno osetljivog svedoka/individualna procena potreba

- Pravo na pravnu pomo¢ 1 zastupanje

- Prisustvo psihologa 1/ili osobe od poverenja sasluSanju

- OgraniCenje visestrukog ispitivanja

- Nedozvoljene 1li neprikladne tehnike ispitivanja

- Disciplinske mere u sluCaju pritisaka i/ili odmazde prema osetljivim

Zrtvama

* VazZno je napomenuti da Direktiva 2012/029/EU takode eksplicitno pominje 1 Zrtve terorizma, $to
je, ofigledno motivisano serijom teroristiCkih napada Sirom sveta, uklju¢ujuéi 1 drzave €lanice EU u
periodu koji je prethodio usvajanju ove direktive. Ipak, u kontekstu Republike Srbije ne bi bilo
smisleno fokusirati se na ovu kategoriju Zrtava, buduéi da krivi¢nih postupaka za ovu vrstu krivi¢nih
dela (gotovo da) nema. Ovo ipak ne zna¢i da ne bilo moguée naknadno uklju€ivanje i ove kategorije
Zrtava u narednim ciklusima monitoringa ukoliko za tim bude postojala potreba.

“Direktiva 2011/36/EU Evropskog parlamenta 1 Saveta od 5. aprila 2011. godine o sprecavanju 1
borbi protiv trgovine ljudima 1 zastiti njenih Zrtava 1 kojom se zamenjuje Okvirna odluka Saveta
2002/629/PPZ; Direktiva 2011/93/EU Evropskog parlamenta i Saveta od 13. decembra 2011. godine
o borbi protiv seksualnog zlostavljanja 1 seksualne eksploatacije dece 1 de¢je pornografije 1 kojom se
zamenjuje Okvirna odluka Saveta 2004/68/PPZ, ali 1 nckoliko instrumenata Saveta Fvrope 1
Ujedinjenih nacija relevantnih za prava odabranih kategorija Zrtava.
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- Upotreba tehniCkih sredstava za prenos slike 1 zvuka (video linka) 1
infrastrukturni preduslovi u pravosudu za zastitu osetljivih Zrtava u funkcij
oSte€enog kao svedoka

- Zastita privatnosti Zrtava 1 medijsko izvesStavanje o sudenjima

- Imovinskopravni zahtev 1 zastita Zrtava

Veoma vaZno pitanje bilo je 1 definisanje perioda koji treba da bude obuhvaéen
ovim Inicijalnim monitoringom. U tom smislu, polazna taka je zapravo bio
kontekst Poglavlja 23 gde je glavni cilj u ovoj oblasti da se $to pre ispune prelazna
merila, a sa ciljem dobijanja Izvestaja o proceni ispunjenosti prelaznih merila, kao
1 definisanja merila za zatvaranje Poglavlja. S obzirom na ovo, doneta je odluka da
se analiza fokusira na period nakon dobijanja prelaznih merila, dakle od 2017.
godine, gde su, naravno, kvantitativni podaci uglavnom dostupni zaklju¢no sa
2022/2023. godinom, dok kvalitativini podaci pokrivaju 1 2024. Ovo je takode usko

povezano sa 1zvorima podataka koji su koriséeni u procesu monitoringa.

Faza 3: Prikupljanje podataka

U ovoj fazi Istrazivacki tim IKSI je identifikovao 1 prikupio veliki broj izvora
sekundarne grade u kojoj su dostupni kvantitativni 1 kvalitativni podaci, npr:
izveStaji o praCenju sudenja, procene uticaja, kvalitativne 1 kvantitativhe
studije/analize godisnji izvestaji Vrhovnog javnog tuzilastva 1 Vrhovnog suda, kao 1
izvesStaji RepubliCkog zavoda za statistiku, nauCni €Clanci 1 monografije, novinski
Clanci, kao 1 objave na medijskim portalima 1 drustvenim mreZama."

Prilikom izbora sekundarne grade, istrazivacki tim je vodio raCuna o
verodostojnosti navedenih podataka i metodologiji pripreme tih dokumenata, ¢ime
se 1zbegava preuzimanje netacnih podataka ili pogresnih interpretacija/tumacenja
podataka.

NajvaZniji izvor podataka bili su izveStaji o pracenju koje su prethodnih godina
pripremali IKSI, ASTRA, FHP 1 dr, s obzirom da su nastali analizom nekoliko

" Za celokupan spisak 1zvora videti listu literature.
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hiljada spisa predmeta 1/ili odluka u krivicnom postupku, ukljuujuéi posebno

osetljive kategorije Zrtava."

Veoma vaZan izvor informacija za ovu analizu bio je dokument koji je pripremila
Radna grupa za izradu izmena 1 dopuna ZKP u kome je dat detaljan pregled
izmena 1 dopuna ZKP, imajuéi u vidu da od ovih poloZaj posebno osetljivih
Zrtava 1 svedoka u krivicnom postupku prvenstveno zavisi od odredaba ZKP-a,

a sekundarno od nacina na koji ih primenjuju policija, tuzioci, sudije 1 advokati.

Ocekuje se da ¢e naredni ciklus monitoringa baciti svetlo na moguce izazove u
vezl sa primenom novousvojenih odredaba ZKP-a u praksi, ali 1 da Ce se treci 1
svaki naredni ciklus pra¢enja posle drugog, posvetiti mnogo viZe paznje na
prakse implementacije 1 1zazove koji su sa njima povezani.

Pored analize sekundarnih izvora u ovoj fazi, IKSI istraZivacki tim je razvio 1
distribuirao specijalizovani upitnik za Advokatsku komoru Srbije (u daljem tekstu:
AKS) u cilju prikupljanja podataka o radnjama koje je AKS preduzela u
slu¢ajevima kada je sud izrekne disciplinske mere advokatima Cije ponasanje 1
postupci utiCu na dostojanstvo suda, procesnu disciplinu ili bezbednost i/ili

spokojstvo 1 Integritet Zrtava/svedoka.

Faza 4: Analiza podataka 1 identifikacija pitanja koja je neophodno dalje adresirati

kroz kvalitativhu analizu

Ova faza je obuhvatila ukr$tanje 1 analizu podatka prikupljenih 1z razli¢itih 1zvora,
kao 1 prepoznavanje najvaznijih pitanja koja je neophodno dubinski istraziti

koriséenjem kvalitativnih metoda.

Faza 5: Kvalitativna analiza

Kvalitativna analiza Kkoriste¢i intervjue 1 fokus grupu sa pravnim strunjacima
(sudjje, tuzioci 1 advokati koji zastupaju posebno osetljive Zrtve), kao 1 sa socijalnim
radnicima i psiholozima iz sluZzbi za podrSku Zrtvama. Diskusija sa ovim

struénjacima odrZana je poCetkom novembra 2024. godine uz podrsku Misije

" Videti viSe na: http://institutecsr.iksi.ac.rs/; https://astra.rs/en/astras-publications/ 1 http://www.hlc-

rdc.org/Pcat=268.
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OEBS-a u Srbiji. U ovoj fazi su takode razvijene studije sluCaja za odabrane

slucajeve.

Faza 6: Izrada nacrta Studije 1 prezentacija poCetnih nalaza.

Faza 7: Izrada finalnog teksta analize.

3.4. Sadrzina 1 struktura predstavljenih nalaza

Podaci prikupljeni kori§éenjem prethodno prikazane metodologije u Poglavlju 4

su prikazani na osnovu osnovnih elemenata/pitanja koja odreduju poloZaj posebno

osetljivih Zrtava u procesnom statusu/funkciji svedoka u kriviénom postupku, ali 1

odreduju domete njthovog pristupa pravdi. Stoga je Izvestaj o monitoringu ali 1

nalazi prezentovani u ovoj knjizi organizovani na osnovu sledeéih pitanja/tema:

1)

0 No

n

=
T =

=)

o
=

Pravo Zrtve da se njen glas Cuje, odnosno da aktivno uCestvuje u krivicnom
postupku

Status posebno osetljivog svedoka/individualna procena potreba

Pravo na pravnu pomo¢ 1 zastupanje

Prisustvo psihologa i/ili osobe od poverenja saslusanju

OgraniCenje visestrukog ispitivanja

Nedozvoljene ili neprikladne tehnike ispitivanja 1 Disciplinske mere u
sluaju pritisaka i/ili odmazde prema osetljivim Zrtvama

Upotreba tehnickih sredstava za prenos slike 1 zvuka (video linka) 1
infrastrukturni preduslovi u pravosudu za zastitu osetljivih Zrtava u funkctji
oSte€enog kao svedoka

Zastita privatmosti Zrtava 1 medijsko izveStavanje o sudenjima

Imovinskopravni zahtev 1 zastita Zrtava

Za svako od ovih pitanja, nalazi treba da budu prezentovani u odnosu na slede e

tacke:
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1. Relevantni medunarodni standardi

2. Poutivno zakonodavstvo, nedostact zakonodavstva 1 teku€e/planirane
1zmene zakonodavstva

3. lzazovi u praksi

4. Preporuke za unapredenje

Takode, svako od navedenih pitanja analizirano je iz ugla specifi¢nih potreba 1
1zazova sa kojima se suoCavaju razliCite, naroCito osetljive kategorije Zrtava u
procesnoj funkciji oste¢enog kao svedoka, a u odnosu na potrebu obezbedivanja

dodatne zastite koja pripada svim Zrtvama kriviénih dela.

- Deca zrtve

- Zene, Zrtve porodi¢nog i rodno zasnovanog nasilja
- Zrtve trgovine ljudima

- Zrtve ratnih zlo¢ina

- Zrtve zlo€na 1z mrZnje

P1.  Kontinuirano koristiti standardizovanu strukturu izvestaja o monitoringu
¢ime bi se omogucilo drZavnim organima da prate napredak 1 izazove u
svakom od segmenata obuhvaenih monitoringom i1zmedu ciklusa
1zvestavanja, 1 u skladu sa tim razviju korektivne mere.

* Vazno je napomenuti da je u predstavljanju relevantnih medunarodnih standarda glavni fokus bio

1 svrhu ovog dokumenta.
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4. Nalazi

4.1. Pravo Zrtve da se njen glas ¢uje, odnosno da aktivno
ucestvuje u krivicnom postupku

Pristup ovom suStinskom pravu Zrtava u krivicnom postupku direktno je uslovljen
ulogom koja je Zrtvama dodeljena u nacionalnom pravnom sistemu. Shodno tome,
ovo se odnosli 1 na pravo da aktivno ucestvuje 1 bude ispitan u krivicnom postupku

u svojstvu osteenog kao svedoka.

Imajuéi ovo u vidu, vazno je napomenuti da krivicno zakonodavstvo Srbije ima
dugu tradiciju da Zrtvama kriviénih dela daje Sirok spektar prava, uklju¢ujuéi i pravo

da budu ispitane u svojstvu oSte€enog kao svedoka u krivicnom postupku.

Veoma vazna taka u ovom pogledu je nacin definisanja pojma Zrtve u Zakoniku
o krivicnom postupku (u daljem tekstu: ZKP) kako bi se obezbedilo da indirektne

Zrtve ne budu ostavljene bez mogucnosti pristupa pravdi.

4.1.1. Relevantni medunarodni standardi

Direktiva 2012/029/EU u par. 20 prepoznaje raznolikost uloga koje Zrtva mozZe
imati u krivicnom postupku u razli¢itim nacionalnim pravnim sistemima,
naglasavajuci da je ovaj poloZaj ,odreden jednim ili vise od sledec¢ih kriterjjuma:
da li nacionalni pravni sistem garantuje Zrtvi status stranke u kriviCnom postupku;
da i Zrtva ima zakonsku obavezu ili se od nje trazi da aktivno ucestvuje u
krivitnom postupku, na primer kao svedok; 1/ili da i Zrtva ima zakonsko pravo
prema nacionalnom pravu da aktivno uCestvuje u krivicnom postupku i to
zahteva, ako nacionalni sistem ne predvida da Zrtve imaju pravni status stranke u
krivicnom postupku. DrZave Clanice treba da odrede koji od tih kriterjjuma se
primenjuju da bi se odredio obim prava navedenih u ovoj Direktivi kada se

pominje uloga Zrtve u relevantnom sistemu krivicnog pravosuda.”
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Kada je u pitanju definicija Zrtve, odnosno definisanje kruga lica koja se smatraju
Zrtvom krivitnog dela, Direktiva 2012/029/EU u ¢l. 2 predvida da ,Zrtva“

oznaCava:

(1) fizicko lice koje je pretrpelo Stetu, ukljuCujuci fizi€ku, psihiCku ili emocionalnu

Stetu ili ekonomski gubitak koji je direktno prouzrokovan krivicnim delom.

(1)) Clanove porodice osobe €yja je smrt direktno prouzrokovana krivi€nim delom

1 koji su pretrpeli Stetu usled smrti te osobe.

(a) ¢lanom porodice se smatra supruznik, osoba koja Zivi sa Zrtvom u bliskoj
Intimnoj vezi, u zajedniCkom domacéinstvu 1 na stabilnoj 1 kontinuiranoj osnovi,

srodnike u pravoj lingji, bradu 1 sestre 1 izdrZavane osobe Zrtva.
(b) ,,dete” oznacava lice mlade od 18 godina.

U skladu sa ¢lanom 10 Direktive 2012/029/EU, pravo Zrtve da se njen glas Cuje u
postupku znaCi obavezu drzava €lanica da obezbede da Zrtve mogu biti ispitane
tokom krivitnog postupka 1 mogu predlagati dokaze. Kada se ispituje dete Zrtva,
mora se voditi raCuna o uzrastu i zrelosti deteta. Procesna pravila prema kojima
Zrtve mogu bitl ispitane tokom krivicnog postupka 1 mogu pruziti dokaze utvrduju

se nacionalnim zakonodavstvom.

Pored prava na sasluSanje u krivicnom postupku, pravo na ucesée Zrtve u
krivicnom postupku garantuje se kroz skup prava predvidenih €l. 4-11 Direktive:
kroz pravo da dobije informacije od prvog kontakta sa nadleZnim organom, da se
informiSe o statusu svog predmeta/Zalbe, pravo na tumacenje 1 prevod, pravo na
pristup uslugama podrske za Zrtve 1 prava u sluCaju odluke da se okrivljeni ne

goni.

4.1.2. Pozitivno zakonodavstvo, uoceni nedostaci, planirane 1
tekuce 1zmene

Kao $to je ve¢ pomenuto, jedan od prioriteta u kontekstu implementacije Strategije
1 prateCeg Akclonog plana kao 1 u smislu ispunjavanja PM 44 je potpuno
uskladivanje odredaba ZKP sa relevantnim standardima u oblastt procesnih

garancija. Da bi se to osiguralo, radna grupa koju je osnovalo MP je sredinom
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2024.. godine 1zradila nacrt sveobuhvatnih izmena 1 dopuna ZKP-a. Izmene su bile
predmet javne rasprave koja je jo$ bila u toku u trenutku sprovodenja monitoringa,

a nisu usvojene ni u momentu objavljivanja ove knjige.

Ovim izmenama, izmedu ostalog, obuhvaena je definicija Zrtve Kkoja je
tradicionalno data u ¢lanu 2 ZKP-a kao definicija oste€enog, ali 1 znaCajno prosiren
obim prava Zrtava, ukljuCujuci pravo da budu ispitane 1 mehanizme zastite posebno

osetljivih Zrtava u kontekstu ostvarivanja ovog prava u krivicnom postupku.

Pre predloZenih izmena, Clan 2, taCka 11 ZKP-a je oste¢enog definisao kao lice Cije

je liéno ili imovinsko pravo krivicnim delom povredeno ili ugroZeno.

U skladu sa ¢lanom 2 predloZenih izmena ZKP-a ,,08teCeni” je lice Cije je licno ili
imovinsko pravo krivicnim delom povredeno ili ugroZeno, kao 1 bra¢ni drug lica
Cija smrt je posledica krivicnog dela, lice sa kojim je Ziveo u vanbracnoj ili kakvoj
drugoj trajnoj zajednici Zivota, deca, roditelji, usvojenik, usvojilac, brat, sestra 1
zakonski zastupnik tog lica.

PredloZene izmene predstavljaju znac¢ajan korak napred u smislu uskladivanja
definicije Zrtve u ZKP-u sa ¢lanom 2 Direktive 2012/029/EU. Naime, nova
definicija data u nacrtu ZKP-a u potpunosti je uskladena sa ¢lanom 2. Direktive
2012/029/EU, pr1 ¢emu je jedina razlika u upotrebi pojma ,oste€eni® umesto
LZrtva“, §to je direkta posledica srpske pravne tradicije gde je pojam Zrtve uZi od
pojma oSteCenog 1 tradicionalno se koristi za oznaCavanje samo osobe koja

neposredno pretrpeo Stetu od krivicnog dela.

Dakle, ova nova definicija Zrtve garantuje da su sva prava™ dodeljena svim licima
koja su priznata Direktivom 2012/029/EU, ali su ta lica terminoloski oznacena

pojmom ,,08teeni” umesto ,Zrtva“.

" Kada je re€ o pravima osteéenog, u skladu sa predloZenim izmenama ¢lana 50, oSte€eni ima pravo:
na prevodioca, odnosno tumaca u skladu sa odredbama ovog zakonika; 2) na besplatan 1 poverljiv
pristup sluZzbama za pomo¢ 1 podrsku; 3) da podnese predlog 1 dokaze za ostvarivanje
imovinskopravnog zahteva i da predloZi priviemene mere za njegovo obezbedenje; 4) da ukaZe na
Cinjenice 1 da predlaZe dokaze koji su od vaZnosti za predmet dokazivanja; 5) da angaZuje
punomocnika iz reda advokata; 6) da bude obaveSten o vrsti 1 nainu ostvarivanja medicinske,
psiholoske 1 druge struéne pomo¢i, podrske 1 zastite u skladu sa zakonom; 7) da na li¢ni zahtev ima
pratnju lica od poverenja pri preduzimanju radnji u kojima uéestvuje, osim ukoliko se time ne bi
Stetilo interesima postupka; 8) da razmatra spise 1 razgleda predmete koji sluZe kao dokaz; 9) da bude
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4.1.3. Izazovi u praksi

PredloZzene izmene imaju ogromnu prakticnu vrednost kroz suZavanje
diskrecionog prava nadleZnih u proceni da li se neko moZze smatrati Zrtvom 1 time
mu priznati prava, ukljuCujuéi i pravo Zrtve da bude ispitana u krivicnom postupku.
MoZe se oCekivati da Ce to u buduénosti spreciti situacije identifikovane u nekim
oblastima monitoringa, npr. kada su u pitanju sluajevi Zena, Zrtava rodno
zasnovanog 1/1li porodi¢nog nasilja, gde su nedavni rezultati monitoringa pokazali
da pojedinim ¢lanovima porodica Zena Zrtava ubistva nisu priznata sva prava (npr.
njihovoj deci) buduéi da im nije priznat status oSteCenog u krivicnom postupku,
nije im pruZena pravna pomoc 1 zastupanje, pa su bili prinudeni da sami placaju
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pravnu advokata 1 sl.).

4.1.4. Preporuke za unapredenje

P. 2. Sudijama 1 tuZiocima, kao i advokatima koji postupaju u svojstvu
zakonskih zastupnika/punomocénika Zrtava, potrebno je obezbediti
adekvatnu obuku za bolje razumevanje novousvojenog koncepta Zrtve u
srpskom krivicnom postupku, posebno u kontekstu zastite njihovih

prava koja su nedavno ugradena u ZKP.

obavesten o odbacivanju kriviéne prijave ili o odustanku javnog tuZioca od krivi€nog gonjenja; 10) da
bude poucen o moguénost da preuzme kriviéno gonjenje 1 zastupa optuzbu; 11) da podnese prigovor
protiv odluke javnog tuZioca da ne preduzme ili da odustane od krivicnog gonjenja, osim u slucaju iz
Clana 283. stav 3. 1 Clana 284a ovog zakonika; 12) da bude obavesten o fazi postupka, preduzetim
radnjama 1 merama povodom krivitne prijave koju je podneo, odnosno predloga za kriviéno
gonjenje, osim ako se time ne bi Stetilo interesima postupka; 13) da bez odlaganja, na li¢ni zahtev,
bude obavesten o ukidanju pritvora ili bekstvu okrivljenog iz pritvora, kao 1 merama koje su preduzete
radi njegove zastite, ukoliko je to potrebno; 14) da prisustvuje glavnom pretresu 1 ucestvuje u
izvodenju dokaza; 15) da bude ispitan kao svedok bez nepotrebnog odlaganja, minimalan broj puta i
samo ukoliko je to neophodno za vodenje postupka; 16) da bude obavesten o ishodu postupka 1 da
mu se dostavi pravnosnazna presuda, osim ukoliko se 1zri¢ito u pisanoj formi izjasni da se odriCe tog
prava. pravo na odricanje se ne odnosi na informacije koje se moraju pruziti oSte¢enom radi aktivnog
uCestvovanja u krivicnom postupku; 17) da podnese Zalbu protiv odluke o troskovima krivicnog
postupka 1 dosudenom imovinskopravnom zahtevu; 18) na besplatnu pravnu pomo¢ u skladu sa
zakonom; 19) da preduzima druge radnje kada je to odredeno ovim zakonikom ili drugim zakonom.
Osteenom se moZe uskratiti pravo da razmatra spise 1 razgleda predmete dok ne bude ispitan kao
svedok. Organ postupka upoznace oSte€enog sa pravima navedenim u stavu 1. ovog €lana 1 u pisanoj
formi.

* Ignjatovié, T., & Macanovi€, V. (2018) Unapredeno zakonodavstvo - neuspesna zastita: nezavisni
1zvestay o primeni Konvencyje Saveta Evrope o spreCavanju 1 borbi protiv nasifja prema Zenama i1
nasifja u porodict. Autonomni Zenski centar, Beograd.
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4.2. Status posebno osethivog svedoka/individualna
procena potreba

Kada ZKP garantuje status Zrtve sveobuhvatnoj listi lica pogodenih krivicnim
delom, sledeéi korak za obezbedivanje pravilnog tretmana posebno osetljivih
Zrtava je da im se dodeli status posebno osetljivog svedoka, nakon Cega sledi
adekvatna lista za$titnih mera, usmerenih na prevenciju/smanjenje njihove dalje

traumatizacije, stigmatizacije 1 sekundarne viktimizacie.

Korak koji prethodi odredivanju ovih zastitnih mera je procena, u svakom

pojedina¢nom sluCaju, rizika 1 individualnih potreba Zrtve.

4.2.1. Relevantni medunarodni standardi

Obaveza sprovodenja pravovremene individualne procene Zrtve pre donosenja
odluke o konkretnim zaStitnim merama 1 njenog statusa u vezi sa posebnom
ranjivo$¢u ugradena je u bazi¢no zakonodavstvo EU u ovoj oblasti, ukljuCujuci
Direktivu 2011/036/EU (€l. 12) 1 Direktivu 2012/029/EU (par. 58 1 ¢l. 22)" koji
donose listu kriterjjuma koji se moraju uzeti u obzir prilikom sprovodenja
individualne procene:"

a) litne karakteristike Zrtve,

" 58) Zrtvama koje su identifikovane kao podloZne sekundarnoj i ponovljenoj viktimizacij,
zastraSivanju 1 odmazdi treba ponuditi odgovarajue mere za njihovu zastitu tokom kriviCnog
postupka. Tacnu prirodu takvih mera treba utvrditi kroz individualnu procenu, uzimajuéi u obzir
Zelju Zrtve. Obim svake takve mere treba da bude odreden bez prejudiciranja prava odbrane 1 u
skladu sa pravilima sudske diskrecije. Brige i strahovi Zrtava u vezi sa postupkom treba da budu
klju¢ni faktor u odredivanju da li im je potrebna neka posebna mera.

€L 22, st. 8-4: U kontekstu individualne procene, posebna paZnja ée se posvetiti Zrtvama koje su
pretrpele znacajnu Stetu zbog teZine krivicnog dela; Zrtve koje su pretrpele zlo¢in poCinjen sa
pristrasno$¢u ili diskriminatornim motivom koji bi posebno mogao biti u vezi sa njihovim li¢nim
svojstvima; Zrtve €iji odnos prema pociniocu 1 zavisnost od njega €ine posebno ranjivim. U tom
smislu, Zrtve terorizma, organizovanog kriminala, trgovine ljudima, rodno zasnovanog nasilja, nasilja
u bliskim odnosima, seksualnog nasilja, eksploatacije ili zlo¢ina iz mrZnje, kao 1 Zrtve sa invaliditetom
biée propisno uzete u obzir. Za potrebe ove Direktive, smatraée se da deca Zrtve imaju posebne
potrebe za zastitom zbog njithove ranjivosti na sekundarnu 1 ponovljenu viktimizaciju, zastrasivanje 1
odmazdu.
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b) vrsta ili priroda krivicnog dela, 1

¢) okolnosti 1izvrsenja kriviCnog dela.

U kontekstu individualne procene, Direktiva takode predvida da ée se posebna
paznja posvetiti Zrtvama koje su pretrpele znacajnu Stetu zbog teZine Kkrivicnog
dela; Zrtve koje su pretrpele zlo€in po€injen sa pristrasnoscu ili diskriminatornim
motivom koji bi posebno mogao biti u vezi sa njithovim li¢nim svojstvima; Zrtve
¢1j1 odnos prema poc€iniocu 1 zavisnost od njega €ine posebno ranjivim. U tom
smislu, Zrtve terorizma, organizovanog kriminala, trgovine ljudima, rodno
zasnovanog nasilja, nasilja u partnerskim odnosima, seksualnog nasilja,
eksploatacije ili zlo€ina 1z mrZnje, kao 1 Zrtve sa invaliditetom biée propisno uzete

u obzir.

Pretpostavlja se da deca Zrtve imaju posebne potrebe za zastitom zbog njihove
ranjivosti na sekundarnu 1 ponovljenu viktimizaciju, zastrasivanje 1 odmazdu. Da
bi se utvrdilo da li 1 u kojoj meri bi mogle mmati koristi od posebnih mera, deca

Zrtve podleZu individualnoj proceni.

Prepoznajuéi uticaj drugog 1 treéeg faktora koje smo ranije pomenuli, Direktiva
predvida da se obim individualne procene moze prilagoditi tezini krivicnog dela
1 stepenu oCigledne Stete koju je pretrpela Zrtva. Individualne procene se sprovodi
uz neposredno uces€e Zrtve 1 uzima u obzir njene Zelje, ukljuujuéi 1 slucajeve
kada Zrtve ne Zele da koriste posebne mere. Ako su se elementi koji €ine osnovu
individualne procene znacajno promenili, drzave Clanice ¢e obezbediti da se ona

aZurira tokom kriviénog postupka.

Clanom 23 iste Direktive 2012/029/EU takode je propisana obaveza
preduzimanja mera kako bi se izbeglo nepotrebno ispitivanje privatnog Zivota
Zrtve koje nije u vezi sa krivicnim delom. Isti uslov je sadrzan 1 u €l. 12 Direktive

2011/036/EU.

4.2.2. Pozitivno zakonodavstvo, uoCeni nedostaci, planirane 1
tekuce 1zmene

Zakonik o krivicnom postupku predvida zastitu Zrtava koje se pojavljyu kao
svedoci u krivicnom postupku na dva nivoa. Dok je prvi nivo zastite garantovan

svim Zrtvama u svojstvu oSte€enog kao svedoka od uvreda, pretnji 1 svakog drugog
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napada 1 predvida moguénost opomene 1 nov€ane kazne za one koji krse ova
pravila (Cl. 102 st. ZKP)". Drugi nivo zastite rezervisan je za posebno osetljive

svedoke (Cl. 103 ZKP) 1 upravo on bio je predmet izmena i dopuna ZKP-a.

U skladu sa predloZenim izmenama ove odredbe ZKP-a, ,svedoku koji je s
obzirom na uzrast, Zivotno iskustvo, nacin Zivota, pol, line osobine, zdravstveno
stanje, vrstu ili prirodu krivinog dela 1 okolnosti pod kojima je izvrSeno krivicno
delo, posledice 1zvrSenog krivicnog dela, odnosno druge okolnosti slucaja
posebno osetljiv, javno tuZilastvo, odnosno sud moZe obrazloZenim reSenjem, na
zahtev stranaka, samog svedoka, ili po sluZbenoj duzZnosti odrediti status posebno
osetljivog svedoka.” Pre odredivanja statusa posebnog osetljivog svedoka, organ
postupka moZe pribaviti miSljenje sluzbe za pomo¢ 1 podrsku ili stru¢nog lica.
Ako smatra da je to potrebno radi zastite interesa posebno osetljivog svedoka,
organ postupka ¢e doneti reSenje o postavljanju punomocnika svedoku, a glavni
javni tuZilac il predsednik suda ¢e postaviti punomoc¢nika na na¢in koji propisuje
1 prema redosledu sa spiska advokata koji saCinjava nadleZna advokatska komora

(Clan 76).

Prema predloZenim izmenama, protiv reSenja kojim se dodeljuje status posebno

osetljivog svedoka dozvoljena je Zalba.

Medutim, postoje najmanje tri nedoumice koje se mogu pojaviti u vezi sa ovim

novinama:

Iz date odredbe nije jasno da Ii zakonodavac pod pojmom sluzbe

o——

podrske Zrtvama oznaCava sluzbu podrske Zrtvama kao genericki
pojam ili ovu individualnu procenu moraju da vre samo sluzbe za
podrsku Zrtvama osnovane u okviru visih sudova; ili bilo u okviru tih
sluzbi za podrSsku Zrtvama, ili sluzbi za podrsku Zrtvama koje su
osnovane u okviru nevladinih organizacija, ali su se pridruZile
Nacionalnoj mrezi sluzbi za podrS8ku Zrtvama. Ovo pitanje je od
posebnog znacaja imajuci u vidu da pojam usluge podrke Zrtvama

nije definisan u ¢lanu 2 ZKP. Stavise, potpuna jasno¢a ove odredbe

" Uz to, po prijemu obavestenja od policje ili suda ili po sopstvenom saznanju o postojanju nasilja ili
ozbiljne pretnje upucene osteéenom ili svedoku javni tuZilac ¢e preduzeti krivino gonjenje ili ée o
tome obavestiti nadleznog javnog tuZioca. Javni tuZilac ili sud mogu zahtevati da policija, u skladu sa
zakonom, preduzme mere za zastitu osteCenog ili svedoka.
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je vaZna u ovom prelaznom periodu kada je proces uspostavljanja
sluzbi za podrsku Zrtvama u okviru visih sudova jo$ uvek u toku, a
pridruzivanje sluzbi za podrsku Zrtvama u okviru NVO-a Nacionalnoj

mreZi joS uvek nije pocelo.

Sli¢na zabrinutost postoji 1 kada je u pitanju pojam ,,struc¢nog lica“ koje

o——

moZe da sprovede individualnu procenu. Naime, ni ovaj termin nije
definisan u Clanu 2 ZKP, ali ga je zakonodavac vise puta koristio,
uglavnom da opiSe status razli¢itth strucnjaka koji nisu pravnici, a
uCestvuju u krivicnom postupku radi podrske primeni posebnih
istraznih tehnika kao $to je audio 1 video nadzor, uzimanje DNK
uzoraka, itd. Medutim, ovaj pojam zakonodavac nije koristio kao
specifiCan, veC genericki pojam dok opisuje tehnike intervjuisanja
osetljivih svedoka kada ZKP kaZe: ,,od psihologa, socijalnog radnika
ili drugog strucnog lica®. Dakle, nije jasno zasto zakonodavac nije
odlucio da ponovi istu sintagmu, jer je oCigledno da ¢e sudski psiholog
(gde on postoji u sudu) biti prva adresa na kojoj ¢e sud dobiti rezultate
mdividualne procene, dok ¢e druga adresa biti nadlezni centar za
socyjalni rad. U osnovi, glavni razlog zabrinutosti u odnosu na ovu
odredbu je da ¢e zbog nedostatka jasnocCe 1 preciznosti odredbe sudije
oklevati da zatraZe takvu procenu pre nego Sto donesu odluku o

statusu.

Niyje jasno zasto b1 odluka o dodeli statusa posebno osetljivog svedoka

o—m

bila predmet Zalbe, jer ni na koji nacin ne utie na status optuZenog,
vec se iskljuCivo tiCe pruZanja dodatne zastite osetljivim kategorijama
svedoka.

Pored c¢lana 103 ZKP koji se neposredno bavi dodeljivanjem statusa posebno
osetljivog svedoka, treba uzeti u obzir 1 €l. 150-154 Zakona o maloletnicima.
Naime, ¢l. 150-151 ovog zakona uvodi se obavezna specijalizacija sudija, tuZilaca i

policijskih sluzbenika u predmetima koji se odnose na maloletne Zrtve teskih
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krivitnih dela navedenih u ovoj odredbi,”™ dok €l. 152 ograniCava broj ispitivanja

takve Zrtve na najvise dva puta.”

AKko, s obzirom na specifiCnosti krivicnog dela 1 licne osobine maloletnog lica, sud
nade za potrebno, sudija ¢e odrediti da se maloletno lice saslusa uz upotrebu
tehniCkih sredstava za prenos slike zvuka 1 da se sasluSanje obavi bez prisustva
stranke 1 drugih ucesnika u postupku, u prostoriji u kojoj se nalazi svedok, tako da
stranke 1 druga ovlas¢ena lica mogu postavljati pitanja preko sudije, psihologa,
pedagoga, socijalnog radnika ili drugog stru¢nog lica. Ako je kao svedok saslusano
maloletno lice koje je zbog prirode krivicnog dela, posledica ili drugih okolnosti
posebno ugroZeno, odnosno nalazi se u posebno teskom psihi¢kom stanju, za
razliku od reSenja propisanih ZKP, zabranjeno je da se izvrsi suoCenje izmedu
takvog svedoka 1 okrivljenog (Clan 153), ali ostaje pitanje ocene ovih okolnosti.

Maloletno lice kao oste¢eno mora imati advokata od prvog saslusanja okrivljenog."

Odluka o dodeljivanju Zrtvi statusa posebno osetljivog svedoka osnovni

*o——

preduslov za primenu Citavog spektra zastitnih mera. Medutim,
1zostanak takve odluke ne znaci da Zrtvu ne treba stititi 1 tretirati sa
postovanjem tokom ispitivanja, na nac¢in koji ¢uva njeno dostojanstvo 1
privatnost 1 spreCava traumatizaciju, stigmatizaciju 1 sekundarnu

viktimizaciju.

" Tesko ubistvo (¢lan 114); Navodenje na samoubistvo 1 pomaganje u samoubistvu
(Clan 119); Teska telesna povreda (Clan 121); Otmica (Clan 134); Silovanje (¢lan 178); Obljuba nad
nemoc¢nim licem (Clan 179); Obljuba sa detetom (¢lan 180); Obljuba zloupotrebom poloZaja (€lan
181); Nedozvoljene polne radnje (¢lan 182); Podvodenje i omoguéavanje vrienja polnog odnosa (€lan
183); Posredovanje u vrSenju prostitucije (Clan 184); Prikazivanje pornografskog materijala 1
iskoris¢avanje dece za pornografiju (Clan 185); Vanbrac¢na zajednica sa maloletnikom (¢lan 190);
Oduzimanje maloletmog lica (¢lan 191); Promena porodi¢nog stanja (Clan 192); Zapustanje 1
zlostavljanje maloletnog lica (¢l. 193); Nasilje u porodici (¢lan 194); Nedavanje izdrzavanja (Clan 195);
Rodoskrvnjenje (Clan 197); Razbojnicka krada (¢lan 205); Razbojnistvo (€lan 206); Iznuda (Clan 214);
Omogucavanje uZivanja opojnih droga (Clan 247); Rami zlo€in protiv civilnog stanovnistva (¢lan 372);
Trgovina [judima (¢lan 388); Trgovina decom radi usvojenja (Clan 389); Zasnivanje ropskog odnosa 1
prevoz lica u ropskom odnosu (Clan 390).

" Ispitivanje se moZe obaviti najviSe dva puta, a izuzetno 1 vise puta ako je to neophodno radi
ostvarivanja svrhe krivinog postupka. Nedosledno sprovodenje ovih odredbi u praksi dovodi do
situactja u kojima se maloletnici vise puta saslusavaju.

" ASTRA, PoloZaj i prava Zrtava u krivicnom postupku - Analiza sudske prakse za 2017. godinu za
krivicna dela posredovanje u vr$enju prostitucyje, trgovina ljudima 1 trgovina maloletnim licima radi
usvojenja, dostupno na:
https://drive.google.com/file/d/116aCZGbtc2VDg3V 1 hc]btuQ40IARmufk /view.
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Stavise, ako paZljivo analiziramo &l. 150-154 Zakona o maloletnicima,

o——

posebno 1z ugla obavezne specijalizacije/obuke strucnjaka koji u€estvuju
u postupku, kao 1 u pogledu razli¢itih zastitnih mera koje se primenjuju
(kao Sto su ograniCeni broj ispitivanja, daljinski intervjue, paZljivo
ophodenje sa maloletnikom tokom ispitivanja) postavlja se legitimno
pitanje: Da li ove odredbe treba smatrati implicitnim na¢inom da se
dodeli status posebno osetlivog svedoka onim maloletnicima bez
primene ¢l. 103 ZKP?

Najzad, u vreme sprovodenja monitoringa, Ministarstvo unutrasnjih poslova (u
daljem tekstu: MUP) formiralo je medusektorsku radnu grupu zaduZenu za izradu
nacrta Zakona o suzbijanju trgovine ljudima 1 zaStiti Zrtava trgovine ljudima. Od
1deja koje su kruzile tokom prvih sastanaka radne grupe bilo je da se ovaj zakon
koristi kao lex specialis alat za davanje ex lege statusa posebno osetljivih svedoka
Zrtvama trgovine ljudima. Medutim, posto ne postoji, barem inicijalni nacrt zakona
koji je javno dostupan, te ideje ne bi trebalo dalje razradivati niti raspravljati u ovoj
knjizi. U svakom sluCaju, od velike je vaznosti da se odredbe takvog zakona uvrste

u buduce cikluse monitoringa.

4.2.3. Izazovi u praksi
Trenutmo stanje vaZeleg zakonodavstva, odnosno Siroka diskreciona ovlaiéenja
suda da (ne)dodeli status posebno osetljivog svedoka bez zasnivanja takve odluke
na proceni individualnih potreba, kao 1 nedostatak ljudskih resursa, (sluzbe za
podrsku Zrtvama 1 sudski psiholozi) rezultiralo je niskim udelom Zrtava koje

pripadaju grupama posebno ugroZenih kojima je dodeljen ovaj status.

Tako su npr. nalazi praenja poloZaja maloletnih Zrtava u krivicnom postupku u

Srbiji 2020. godine™ pokazali da je samo u tri od 58 sluajeva (od 70 osteéenih)™

" Vidi vise u: Milica Kolakovié-Bojovié, M. (2022) Final report on the monitoring of court practice
on the position of juvenile victims of crime before the courts in the Republic of Serbia m 2020.
Institute  of  Criminological and  Sociological ~ Research, Belgrade, dostupno na:
http://institutecsr.iksi.ac.rs/339/.

" Silovanje (Clan 178, st. 3-4); Obljuba nad nemo¢nim licem (Clan 179 st. 2-3); Obljuba sa detetom
(¢lan 180); Obljuba zloupotrebom poloZaja (¢lan 181); Podvodenje 1 omoguéavanje vrienja polnog
odnosa (Clan 183); Prikazivanje, pribavljanje 1 posedovanje pornografskog materijala 1 iskoris¢avanje
maloletnog lica za pornografiju (Clan 185, st. 2-3); Prinudno zakljuenje braka (€lan 187a); Vanbratna

190



http://institutecsr.iksi.ac.rs/339/

Zrtvi/oste¢enom dodeljen status posebno osetljivog svedoka, od Cega u dva slucaja
reSenjem javnog tuZioca. U ovim sluCajevima status su dobijale Zrtve trgovine

ljudima (1 oste¢ena) 1 obljube sa detetom (dve osteCene).

Cak 1 ako se tako nizak udeo moZe objasniti posrednim dodeljivanjem statusa
primenom Cl. 150-154 Zakona o maloletnicima, bilo bi izuzetno tesko naci
objaSnjenje za statistku o udelu Zrtava trgovine ljudima kojima je ovaj status
dodeljen prethodnih godina.

Grafikon 1: Zrtve trgovine ljudima kojima je dodeljen status posebno osetljivog
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Naime, 1izmedu 09 1 16% dali su svoje 1skaze u ovom statusu, gde poseban razlog
za zabrinutost predstavlja 1 u€estalost viSestruke ranjivosti medu njima, npr. Oko

309% Zrtava trgovine ljudima su maloletnici. Dakle, veéina Zrtava trgovine ljudima

zajednica sa maloletnikom (Clan 190); Zapustanje 1 zlostavljanje maloletnog lica (Clan 193, st. 2);
Trgovina maloletnim licima radi usvojenja (Clan 389).

" Ovaj grafikon 1zraden je na osnovu statistickih podataka prezentovanih u godisnjim izvesStajima o
poloZaju Zrtava trgovine l[judima, dostupno na: https://astra.rs/en/astras-publications/, pristupljeno 31.
oktobra 2024. godine.

" ASTRA, PoloZaj 1 prava Zrtava u krivicnom postupku - Analiza sudske prakse za 2021. godinu za
krivicna dela posredovanje u vr$enju prostitucyje, trgovina ljudima 1 trgovina maloletnim licima radi
usvojenja, dostupno na:
https://drive.google.com/file/d/1hb79RIhUuWAyaOve929]1Se OgRViBYs]/view.
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ispunjavaju jedan ili vise uslova/zahteva predvidenih Clanom 103 ZKP-a (starost,
nacin Zivota, pol, zdravstveno stanje, priroda, nacin izvrenja ili posledice krivicnog

dela 1 druge okolnosti slucaja).

4.2.4. Preporuke za unapredenje

P.3. Usvojiti predlog 1zmena 1 dopuna ¢l. 103 ZKP-a ukljuujuéi moguénost
da se preciznije definiSu nadleZni organi za sprovodenje individualne
procene potreba Zrtava koji prethode sudskoj odluci o dodeli statusa
posebno osetljivog svedoka, 1skljuCujuéi uvodenje prava optuzZenog na
Zalbu na odluku o dodeli statusa posebno osetljivog svedoka.

P.4. Osigurati brzo uspostavljanje sluzbi podrske Zrtvama u svim viSim
sudovima.

P.5. Obezbediti pridruzivanje 1 finansiranje sluzbi podrSke Zrtvama
osnovanim pri NVO u okviru Nacionalne mreZe sluZbi podrske
Zrtvama.

P.6. Povecati broj psihologa zaposlenih u visim sudovima.



4.3. Pravo na pravnu pomoc 1 zastupanje

Dok se ¢ini da je pravo okrivljenog na pravnu pomo¢, odnosno pravo na advokata
sasvim jasno kako u pogledu zakonskih resenja, tako 1 u pogledu njegove primene,
situaclja  je malo drugaCja kada je u pitanju pravo Zrtve na pravnu
pomo¢/punomo¢nika. SpecifiCnost relevantnog zakonskog okvira, uz nedostatak
dostupnih informacyja Zrtvama o dostupnim mehanizmima besplatne pravne
pomodi, kao 1 zakonska ogranicenja u pogledu kategorija Zrtava kojima je ovo
pravo dodeljeno, €ini ga teSko dostupnim za mnoge posebno ranjive Zrtve. Ovo
stavlja Zrtve bez pratnje punomoc¢nika u nezavidnu situaciju, ukljuCujudi, ali ne

ograniCavaju€i se na proces svedoCenja.

4.3.1. Relevantni medunarodni standardi

Znacaj obezbedivanja pravne pomoci posebno osetljivim Zrtvama je Siroko priznat
u glavmim univerzalnim 1 regionalnim mstrumentima o ljudskim pravima,
uklju¢uyuéi Direktivu 2012/029/EU koja propisuje da drZzave ¢lanice obezbeduju
Zrtvama pristup pravnoj pomodi, tamo gde imaju svojstvo stranaka u krivicnom
postupku. Uslovi ili proceduralna pravila pod kojima Zrtve imaju pristup pravnoj

pomoci odreduju se nacionalnim zakonodavstvom. (Cl. 13)

Pored ovog minimalnog standarda koji se primenjuje na sve Zrtve koje imaju status
stranke u postupku, sli¢ne garancije su ukljuene u pravne instrumente koji $tite
razliCite kategorije posebno ugroZenih Zrtava, ukljuCujuéi 1 ¢l. 20 Direktive
2011/093/EU koji predvida obavezu da se obezbedi pristup pravnom savetovanju
1, u skladu sa ulogom Zrtava u relevantnom pravosudnom sistemu, pravnom
zastupanju, ukljuCujuéi 1 u svrhu zahtevanja naknade Stete. Pravno savetovanje 1

pravno zastupanje su besplatni kada Zrtva nema dovoljno finansijskih sredstava.

4.3.2. Pozitivno zakonodavstvo, uoceni nedostaci, planirane 1
tekuce 1zmene

Ve smo pojasnili, u prethodnom odeljku, da ¢l. 103 predvida uslove koje treba
1spuniti da Zrtva dobije status posebno osetljivog svedoka. Medutim, ovaj status
sam po sebl ne garantuje pristup besplatnoj pravnoj pomoci/punomocniku.

Naime, ista odredba propisuje dodatne uslove koje treba da ispunjava Zrtva 1 koje
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ocenjuje tuZilac 1li sud, pa ZKP koristi sintagmu ,,ako smatra da je to potrebno
radi zaStite mteresa posebno osetljivog svedoka®, t. organ postupka reSenjem
postavlja punomocnika svedoku po redosledu sa spiska advokata koje sudu
dostavlja advokatska komora (Clan 76. ZKP).

Dakle, ova odredba regulise pravo na punomoc¢nika posebno osetljivih svedoka.
Medutim, kao $to smo ranije objasnili, veéina Zrtava daje iskaze van ovog statusa,
$to 1th usmerava 1li na mehanizam Zakona o maloletnicima (ako su maloletni) 1li

na mehanizam predviden Zakonom o besplatnoj pravnoj pomoc¢i.

Zakon o maloletnicima predvida da, ,u sluaju da maloletno lice nema
punomocnika, njega Ce reSenjem iz reda advokata koji su stekli posebna znanja iz
oblasti prava deteta 1 kriviCnopravne zastite maloletnih lica postaviti predsednik

suda. Troskovi zastupanja padaju na teret budZetskih sredstava suda.” (Clan 154)

Zakon o besplatnoj pravnoj pomo¢i prepoznaje kao moguce korisnike veoma
uzak krug Zrtava krivicnog dela (Zrtve nasilja u porodici, Zrtve trgovine ljudima 1
Zrtve torture, neCovecnog ili poniZavajuCeg postupanja) (Cl. 4) 1 deliniSe modalitete
besplatne pravne pomoCi: pruZanje pravnih saveta, sastavljanje pravnih
podnesaka, zastupanje 1 odbranu. (¢l. 6) Ist zakon definise 1 listu pruzalaca
besplatne pravne pomoci: advokati 1 sluzbe besplatne pravne pomoéi u
jedinicama lokalne samouprave, dok OCD imaju pravo da pruzaju besplatnu
pravnu pomo¢ samo u skladu sa zakonima o azilu 1 nediskriminaciji 1 to ¢ine u
saradnji sa advokatima. Medutim, neke oblike pravne pomoéi OCD 1 sluzbe
pravne pomo¢i u jedinicama lokalne samouprave mogu pruZati diplomirani
pravnici, u skladu sa procesnim zakonodavstvom. OCD takode mogu pruZiti

pravnu podrsku kroz pruZanje opstih pravnih informacija i podnosenje obrazaca.

] Tekuéim izmenama 1 dopunama ZKP uvodi se direkitno pozivanje na
Zakon o besplatnoj pravnoj pomoci u €l. 50. Ova odredba, iako lepo
zvuCl, zapravo ne donosi niSta novo za Zrtve u pogledu ostvarivanja ovog
prava jer je ono u potpunosti regulisano Zakonom o besplatnoj pravnoj

pomocl sa svim gore opisanim ograniCenjima.



4.3.8. Izazovi u praksi

Praktine reperkusije gore opisanih slabosti trenutno vazeceg normativnog okvira
lako su vidljive iz rezultata nedavno sprovedenog monitoringa za neke od kategorija

ranjivih Zrtava.

Tako su npr. nalazi pra¢enja poloZaja maloletnih Zrtava™ u krivitnom postupku u
Srbiji u 2020. godini'® pokazali su da je od 70 oste€enih skoro jednak broj

maloletnih osteéenih imao, odnosno nije imao punomocénika u postupku.

Grafikon 2: Punomoénik oste€enog

Dal li je oSte¢enimao Nacin imenovanja
punomocénika punomoc¢nika

HYes mNo W ex-officio mellected

" Monitoringom su bile obuhvacene Zrtve slede¢ih krivicnih dela: Silovanje (€l. 178, st. 3- 4); Obljuba
and nemoc¢nim licem (€l. 179 st. 2-3); Obljuba sa detetom (¢l. 180); Obljuba zloupotrebom poloZaja
(¢l. 181); Podvodenje i omoguavanje vrienja polnog odnosa (¢l. 183); Prikazivanje, pribavljanje 1
posedovanje pornografskog materijala i iskoris¢avanje maloletnog lica za pornografiju (¢l. 185, st. 2-
3); Prinudno zaklju€enje braka (¢l. 187a); Vanbra¢na zajednica sa maloletnikom (€l. 190); Zapustanje
1 zlostavljanje maloletnog lica (€l. 193, st. 2); Trgovina maloletnim licima radi usvojenja (Cl. 389).

" Vidi vise u: Kolakovié-Bojovié, M. (2022) Final report on the monitoring of court practice on the
position of juvenile victims of crime before the courts in the Republic of Serbia i 2020. Institute of
Criminological and Sociological Research, Belgrade, dostupno na: http://institutecsr.iksi.ac.rs/339/.
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U okviru ukupnog broja maloletnih osteéenih koji su imali punomoénika, 169 njih
je zastupao izabrani punomo¢nik, dok je 849% mnjih zastupao punomocénik
postavljen po sluZbenoj duZnosti. Ovi podaci su zabrinjavaju¢i ako uzmemo u obzir
obavezu iz ¢lana 154 ZKP.

Osnovni razlog za to moZe se traZiti u strukturi krivicnih dela gde je vodeno preko
50% postupaka za krivicno delo zasnivanje vanbracne zajednice sa maloletnim
licem iz Clana 190. Krivicnog zakonika, a zatim najzastupljenije krivicno delo

zapuStanje 1 zlostavljanje maloletnog lica iz ¢lana 193. KZ, sa 25% uces¢a.

Imajuéi u vidu prethodno navedenu strukturu krivicnih dela zastupljenih u
posmatranom uzorku, vazno je napomenuti da u velikom broju slucajeva (48%)
glavni pretres nije odrZan. U predmetima u kojima nije odrZan glavni pretres,
odrZano je roCiste za izricanje krivi€ne sankcije ili ro€iste po sporazumu o priznanju

krivice.

Sli¢no, trendovi koji proisti€u iz monitoringa poloZaja Zrtava trgovine ljudima pred
sudovima U republici Srbiji pokazuju dramati¢an pad udela osteéenih koji su imali
punomocénika (sa 579 u 2017. na 23% u 2021).

Grafikon 3: Zrtve koje su imale pravnu pomo¢
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Ocigledno, ovi podaci su u bliskoj vezi sa trendovima u pogledu procenta Zrtava
kojima se dodeljuje status posebno osetljivog svedoka. Kao $to smo ve€ naveli, oko
309% Zrtava trgovine ljudima ispunjava bar jedan od osnova za dodelu ovog statusa,
dok ista odredba €lana 103 ZKP predvida da usled njihovog postojanja organ
postupka moZe odluciti, ukoliko smatra da je to neophodno radi zastite interesa
posebno osetljivog svedoka, postaviti punomo¢nika po redosledu sa spiska
advokata koji sudu dostavlja nadleZna advokatska komora za odredivanje branilaca
po sluZbenoj duznosti (€lan 103, stav 3, ZKP).

Prikazani trend je u nesporno 1 u vez sa nedostatkom podataka o uslovima za
ostvarivanje 1 procedurama za pristup uslugama besplatne pravne pomoc¢i u skladu
sa zakonom o BPP.

T

Naime, postoji ne bas dobra praksa da se razvijaju 1 sprovode kampanje
za podizanje svesti u periodima neposredno nakon usvajanja vaznih
novih zakona. Medutim, postoji oc€igledna potreba da se ne prestane sa
radom na promociji takvih mehanizama ¢ak ni u kasnijim fazama. Nije
realno da (posebno) ranjive Zrtve mogu da saznaju 1 efikasno koriste
Registar pruzalaca besplatne pravne pomoc¢i, sa jasnim uvidom u to od
koga 1 koju vrstu podrske mogu da dobyu, posebno u pogledu

razlikovanja pravne pomo¢i 1 pravne podrske.

Drugi razlog za ovakvo stanje je vezan za gore navedena ograni¢enja za OCD u
pogledu pruZanja pravne pomo¢i u punom kapacitetu samo u saradnji/preko
advokata.

Naime, prema nekim nalazima pracenja postupka za femicid, konstatovano je da
sve organizacije kontinuirano pruZaju besplatnu pravnu pomo¢ i podrsku, iako
nisu uvek obezbedena sredstva za ove usluge. Ova vrsta podr§ke zasniva se na
saradnji sa advokatima, koji imaju svoje uslove kada dodu u sediSte organizacije 1
sretnu se sa Zenama kojima je podrska potrebna. Neke od tih organizacija su
potpisale ugovore sa advokatima koji rade pro bono. Dakle, ako Zena koju
zastupaju na sudu izgubi slucaj, ostaju bez naknade. Organizacije obi¢no imaju
odredene uslove u kojima se pruZa pravna pomo¢ i podrika, jer se zasniva na

saradnji sa advokatima koji to rade pro bono, ali postoje organizacije koje uspevaju
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da obezbede sredstva za placanje advokata. Konacno, postoje 1 sluCajevi u kojima
OCD imaju advokate koji za njih rade puno radno vreme."”

o

OgraniCenja u pogledu nadleznost OCD utvrdena Zakonom o
besplatnoj pravnoj pomo¢i, zajedno sa gore navedenim pluralizmom
postoje¢ih modaliteta saradnje izmedu OCD 1 advokata, donose
nedostatak jasnoCe za Zrtve u pogledu toga Sta mogu da ocekuju 1/ili
dobiju kroz ova) mehanizam.

Gore opisane prakse u velikoj meri variraju u zavisnosti od grupe Zrtava

o

u fokusu ovih OCD, ali 1 na osnovu nejednake geografske distribucye
OCD koje pruzaju besplatnu pravnu pomo¢ Zrtvama, gde je Zrtvama u
ruralnim sredinama 1 dalje 1zuzetno tesko da dobyu informacye o
dostupnim uslugama, ali 1 da im pristupe.

Nestabilnostt u pogledu dostupnih usluga doprinosi nestabilnost

o

finansiranja ovih usluga koje se Cesto vise oslanjaju na podrsku projekata

nego na Zakon o besplatnoj pravnoj pomoc¢i.

Konacno, pitanje kvaliteta pruZene podrske je od velikog znac¢aja. Naime, veéina
advokata nije upoznata sa izazovima koji proizilaze i1z rada sa, 1 za posebno

ugrozZene Zrtve.

Nedostatak adekvatnih vestina na strani advokata ima dvostruki efekat: s

o—

jedne strane sprecava/demotivise advokate da prihvate tu vrstu predmeta,
ali sa druge strane utiCe na kvalitet pravne pomo¢i koju Zrtvama pruzaju
oni advokati koji nisu dovoljno stru¢ni. Ponekad posledice ovakvog
zastupanja pred sudom mogu biti ¢ak 1 Stetne 1 rezultirati ponovnom

traumatizacijom Zrtava.

Y Petrusié, N., Zunié, N., & Vilié, V. (2019) Drustveni i institucionalni odgovor na femicid u Srbyi 11.
UdruZenje gradanki FemPlatz, Pancevo, str. 81.
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4.3.4. Preporuke za unapredenje

P.7. Izmeniti Zakon o besplatnoj pravnoj pomo¢i sa ciljem proSirivanja
njegovog obuhvata primene na nacin da osigura pristup besplatnoj
pravnoj pomoci za (naroCito osetljive) kategorije) Zrtava.

P.8. Unaprediti pristup informacijama o dostupnoj besplatnoj pravnoj
pomoCi za Zrtve.

P.9. Razviti odrzZive trening programe za advokate da bi se osiguralo da
prepoznaju specificne potrebe posebno ranjivih Zrtava.

4.4. Prisustvo psihologa 1/ili osobe od poverenja
saslusanju

OsnaZivanje Zrtava da uCestvuju u postupku 1 da daju svoj 1skaz moze se vrsiti na
razliCite nacine. Medutim, prisustvo psihologa, drugog struCnjaka ili samo osobe

od poverenja moZe znaCajno doprineti otpornosti Zrtava.

Cak i pod veoma zastrasujuéim okolnostima i bez odgovarajuée zastite identiteta,
Zrtva moZe 1za€l iz sudenja jaCa 1 osnaZena ako je imala nekoga pored sebe tokom
sudenja, ko ju je podrZavao 1 ako su se sudija 1 tuZilac dobro ponasali prema njoj."
Medutim, sud i/ili tuZilac uvek treba da proceni potencijalni sukob interesa izmedu
Zrtve 1 prisutne osobe od poverenja, posebno kada je re€ o deci Zrtvama. Pored
prisustva profesionalaca (uglavnom iz sluZbe za podrsku Zrtvama), od vitalnog je
znacaja da posebno ugroZene Zrtve budu ispitane posredstvom posebno obucenih

struCnjaka.

" Lindgren, M., & Nikoli¢-Ristanovié, V. (2011) Zrtve kriminaliteta: medunarodni kontekst 1 situacija
u Srbyi. Organizacija za evropsku bezbednost 1 saradnju, Misija u Srbiji, Beograd, str. 126.
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4.4.1. Relevantni medunarodni standardi

Pravo Zrtve da bude u pratnji osobe po svom izboru ugradeno je u korpus osnovnih
prava propisanih Direktivom 2012/029/EU. Naime, Direktiva o Zrtvama predvida
da, osim ako nije u suprotnosti sa interesima Zrtve ili ukoliko to ne bi bilo Stetno
za tok postupka, drZave Clanice treba da dozvole Zrtvama da budu u pratnji osobe
po njihovom izboru u prvom kontaktu sa nadleZnim organom kada je, u odnosu

na uticaj zloCina, Zrtvi potrebna pomo¢ da razume ili da bude shvacena.

Pored ovog, nazovimo to osnovnog prava, Clan 23. Direktive takode prepoznaje
obavezu drzZave da obezbedi da razgovore sa Zrtvom obavljaju ili preko njh
obucCeni stru€njaci za tu svrhu u sluCajevima kada Zrtva pripada grupi posebno

osetljivih Zrtava.

Isti koncept sadrZan je u Direktivi 2011/036/EU koja predvida da dete Zrtva moZe
biti u pratnj zastupnika 1ili, gde je to prikladno, odrasle osobe po i1zboru deteta,

osim ako nije doneta obrazloZena suprotna odluka u odnosu na tu osobu.

Sli¢no, Direktiva 2011/093/EU o deci Zrtvama seksualnog nasilja predvida u ¢l. 20
da drzave treba da obezbede da dete Zrtva moZe biti u pratnji njegovog ili njenog
zakonskog zastupnika 1li, gde je to prikladno, odrasle osobe po njenom izboru,
osim ako je u odnosu na tu osobu doneta suprotna obrazloZena odluka. Takode
prepoznaje potrebu da se ispitivanje sprovodi putem profesionalaca.

4.4.2. Pozitivno zakonodavstvo, uoCeni nedostaci, planirane 1
tekuce 1zmene

Relevantni zakonski okvir po ovom pitanju €ine odredbe ZKP 1 Zakona o
maloletnicima. Naime, teku¢im izmenama 1 dopunama ZKP predvidene su dve
veoma vaZne novine sadrzane u izmenjenom ¢l. 50 (tacke 21 7). Dok je taCkom 7
direkno predvideno pravo Zrtve ,da na licni zahtev ima pratnju lica od poverenja
pri preduzimanju radnji u kojima ucestvuje, osim ukoliko se time ne bi Stetilo
Interesima postupka®, tacka 2 garantuje ,,besplatan 1 poverljiv pristup sluzbama za
pomo¢ 1 podrsku”. Ove 1izmene se mogu oceniti kao vaZan korak napred ka boljoj
zastiti osetljivih svedoka tokom njihovog svedoCenja. Medutim, joS uvek postoji

nekoliko zabrinutosti u vezi sa ovom odredbom.
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Naime, taCka 2 ne predvida direktno prisustvo strucnjaka sluzbi za podrsku
Zrtvama Kkoji prate Zrtvu na saslusanju, ali ako ove dve odredbe Citamo zajedno,

postaje ocigledno da su strucnjaci iz taCke 2. uklju€eni u tacku 7.

Takode, veoma je vaZno napraviti razliku izmedu ovog prava 1 prava iz ¢lana 104
ZKP koji predvida da se ,posebno osetljivom svedoku mogu postavljati pitanja
samo preko organa postupka (sudije), koji ¢e se prema njemu ophoditi sa
posebnom paZnjom, nastojeéi da izbegne moguce Stetne posledice kriviCnog
postupka po licnost, fiziCko 1 psihicko stanje svedoka. Pregled se moZe obaviti uz
pomo¢ psihologa, socijalnog radnika ili drugog stru¢nog lica, o ¢emu odlucuje
organ postupka. Oba reSenja imaju za cilj zaStitu 1 jaCanje svedoka, ali 1 uloge
struénjaka. Naime, njihova uloga prepoznata u €lanu 50 (tacke 21 7) je pasivnija,
ona su prisutna samo da bi pratila/podrZavala/osnazila Zrtvu/svedoka. Drugacije,
struéno lice iz Clana 104. poziva se da aktivno uCestvuje u postupku 1 da na
profesionalan 1 zastitni¢ki nacin prenosi pitanja stranaka. Slicno, prema Zakonu o
maloletnicima, maloletne Zrtve se ispituju uz pomo¢ psihologa, pedagoga ili drugog

struénog lica (¢lan 152).

Takode, posebnu paznju treba obratiti na sintagmu ,osim ukoliko se time ne bi
Stetilo Interesima postupka” koja se ¢ini pomalo nejasnom jer se ne odnosi na
Interese Zrtve ve€ na sam postupak. Jasno je da je zakonodavac Zeleo da pokrije
Sirt obim potencijalnih rizika. Medutim, bez uvodenja konkretnog pozivanja na
sukob interesa izmedu prisustva odredene osobe 1 Zrtve, €ini se da postoji previse
Sirok diskrecioni prostor za sud prilikom donosenja ove ocene.

T

Od najvece je vaZnosti osigurati da prisustvo osobe po izboru Zrtve zaista
osnaZzi Zrtvu a da ne dode do sukoba njihovih interesa koji moze dodatmo
povrediti Zrtvu. U praksi, ovo treba posebno imati u vidu kada se radi sa
decom Zrtvama, jer je Siroko rasprostranjena praksa da se roditeljima
dozvoljava prisustvo tokom ispitivanja, $to detetu Zrtvu onemogucava da
otvoreno 1 iskreno svedoc€i jer okleva da slobodno govori u prisustvo
roditelja bilo zbog neke vrste umesanosti/doprinosa roditelja u ono $to
se desilo, bilo zbog stida zbog onoga $to mu se desilo €ak 1 u potpunom

odsustvu doprinos roditelja.
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4.4.3. Izazovi u praksi

Nalazi nedavno sprovedenih monitoringa 1 analiza pokazuju da su prethodno
pokrenuta pitanja normativnog okvira takode od velikog znacaja u smislu primene

u praksi.

Tako je npr. pracenje sudske prakse o poloZaju maloletnih Zrtava krivicnog dela
pred sudovima u Republici Srbiji u 2020. godini pokazalo je da je u 47% sluCajeva
oSte€enl Imao struénu podrsku na glavnom pretresu, u 70% slucajeva podrsku
psihologa 1 u 10% slucajeva podrsku socijalnog radnika iz centara za socijalni rad.
Samo u jednom slucaju osteCeni je imao podriku/pratmju sluzbe za podrsku
Zrtvama. U 71,5% sluCajeva na glavnom pretresu oSte€enti je imao podrSku ¢lanova
porodice, uglavnom roditelja, uz jednaku zastupljenost majki 1 o¢eva kao podrske.
U samo dva slu€aja, majka 1 brat Zrtve morali su da budu udaljeni iz sudnice jer je

149

trebalo da budu saslusani kao svedoci.

Koliko je znacajna uloga psihologa u ispitivanju posebno ugroZenih svedoka lako

50

se moZe zakljuéiti iz sledeée studije slucaja:'

Studija slucaja 1:

Maloletna A.B. (17 godina) se pred sudom za maloletnike istovremeno pojavijuje

kao osteCena u tri nezavisna predmeta.

Istovremeno se pojavljuje kao osteCena u twzZilaCkoy istraz koja se vodr protiv lica

starog 64 godine zbog krivicnog dela trgovina fjudima i podvodenja maloletnog lica.

U jednom maloletni¢kom predmetu postupak se vodi protiv dve maloletnice za

trgovinu Jjudima 1 podvodenye.

" Kolakovié-Bojovi¢, M. (2022) Final report on the monitoring of court practice on the position of
Juvenile victims of crime before the courts in the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, dostupno na: http://institutecsr.iksi.ac.rs/339/.
" Ova studija slu€aja je pripremljena u saradnji sa psihologom Viseg suda u Beogradu Ljubinkom
Markovi€¢ 1 prezentovana u: Stevanovié, 1., & Markovié, L. (2024) The Position of Juvenile Victims
and Witnesses in Criminal Proceedings: Where are We now and What is Next. In: International
scientific thematic conference The Position of Victims in the Republic of Serbia, Pali¢, 12-13 June
2024. Institute of Criminological and Sociological Research, Belgrade, pp. 165-182.
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U dva nezavisna predmeta (koje vode razliCite sudye) protiv dva maloletnika je
pokrenut postupak zbog stlovanja. Ova dva maloletnika su ve¢ bili u postupcima

zbog drugth krivinih dela, te su dodeljent sudjjama koje veé¢ vode postupak.

PostupajuCa sudpga u predmetu koji se vodi prema dve maloletnice je ve¢ u
pripremnom postupku ukfjucila psthologa suda. Po dogovoru, psiholog suda je
pozvala telefonom roditefje ponudila da pre saslusanja, kada im to odgovara 1 ako
Zele, dodu u sud radi razgovora u ciju pripreme za davanje iskaza. Rado su
prihvatill.

U razgovoru, od roditelja dobyen podatak o ostalim predmetima u kojima je
maloletna pozvana da da 1skaz.

DevoiCica ide na tretman u savetovaliste Centra za zastitu Zrtava trgovine fJjudima

(CZZTL)).

Obavijen je razgovor i sa CZZTLj, koji je Istakao vulnerabilnost maloletnice i visok

rizik od svedoCenya u Cetir1 krivic na postupka.

Uvidom u sva tr1 'maloletni¢ka’” predmeta 1 u kontaktu sa nadleZnim CSR bilo je
evidentno da su vrlo Izvesne negativne posledice ukoliko devoiCica bude

saslusavana u svim ovim predmetima.

Maloleta je prvo od dvoje dece. Roditelii su veoma brizni 1 zainteresovani. Zbog
snmizenith mentalnih  sposobnosti, roditelji su Cak bili prezastiCuucl. Uslovi
odrastanja u porodici su povoljni. Mal. A.B. je kao dete sa posebnim potrebarna
bila uCenica specyalne osnovne skole za decu ometenu u razvoju. Uvodenjem
inkluzivnog obrazovanja upisana je u srednju Skolu za negu lepote.

Od strane dve skolske drugarice (protiv kojih se vodi postupak) uvucena je u lanac
prostitucye. Porodica nekoliko meseci nyje prepoznala problem jer se velr deo
problematiCnrh aktivnosti desavao tokom nastave (sa koje je maloletna izostajala).
Njeno izlazenje 1 druZenje, roditelje je Cak 1 radovalo, mislei da je napokon, nash
drugarice I drugove.

Prve probleme uoCavaju kada je maloletna na nekoliko dana pobegla od kuce, a
potom zbog zarazne polne bolesti morala na ginekoloski pregled 1 leCenye. Lekaru
1 roditefiima je tada saopstila da ona ve¢ nekoliko meseci ima odnose sa razlicitim,
uglavnom nepoznatim muskarcima, koje poznaju njene (maloletne) drugarice.

Cesto je imala odnose sa vise muskaraca odjednom (u nekoj napustenoy udzericr
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blizu skole). Bolelo je 1 nije joj se sve to dopadalo, ali su je drugarice ubedile da je
“sad odrasla 1 da tako treba”. Zastrasile su je da ako kaZe roditelima vise neCe €1
u redovnu skolu. One su organizovale ta 'druZenja’1 ne zna da i su 1 koliko novaca
one uzimale od tih fjudl.

U kuér gore pomenutog muskarca (64g) je boravila tokom bekstva od kuce.

Odlazila je 1 pre toga, Jer ove njene 'drugarice” tu Zive.

Kontaktirane su I ostale sudye za maloletnike 1 visi javnr tuZilac koji vodr istrazni
postupak protiv 04-orogodistyeg muskarca. Ve je naloZio vestaCenje devoiCice.
Tek nakon pribavijenth nalaza vestaka, planira postavijanje punomoCnika 1

uzimanje 1skaza.

Psiholog suda je saCinila belesku za sva Cetiri predmeta I dostavila obavestenje da
Je neophodno maloletnu, kao posebno osetliivog svedoka, sa svim karakteristikama
koje upuuju na potrebu saslusanya uz strucno vodenje mtervjua, te da iskaz treba
uzeti uz pomoC Jedinice za zastitu dece u krivicnom postupku (koja je u to vreme
bila aktivna).

I pored pismenog 1 usmenog obavestenja (I upozorenyja) jedan od sudpa za
maloletnike 1 koji je prvi pozvao maloletnu oste¢enu, saslusao je devojCicu za sva

kriviCna dela u Cetiri postupka.

DevoiCica je saslusavana u prisustvu oca I vestaka psihijatra, bez punomocnika.
Iskaz devoiCice je bio konfuzan, bez jasnih detafja, nije bilo distinkcyje medu
dogadajima, najveCeg broja dogadaja se nye seCala, ili th opisivala na identican

nacin.

Ne samo da je devojCica bila izloZ ena sekundarnoj viktimizacyi, veé je jasno daje 1
dobyeni iskaz sumnyjive validnosti.

Ovako dobyenr iskaz npe 1mao teZimu utemeljenih dokaza. OptuZenom,
maloletnicama 1 maloletnom je obustavljen krivicni postupak zbog nedostatka

dokaza.

Gubitkom statusa Zrtve trgovine ljudima, maloletna je ostala 1 bez moguénosti
tretmana u savetovalistu CZZT1.

Psiholog suda je pokusala kontakt sa roditefiima maloletne, ali nisu Zeleli da se jave.
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Na jedan poziv je odgovorio otac devoiCice. Rekao je da se svi oseCaju veoma
lose. DevoiCica je gotovo u kuénom pritvoru. Boji se da izlazi. Povukla se u
sebe. Uglavnom spava i gleda televiziju. Cesto place. Ne ide u skolu. Polagace
razredni ispit, da se ne bi sretala sa ostalim uenicima. Ne Zele da traZe drugu
zastitu, da devojCica ne bi ponovo prolazila kroz sve. Dodaje da se 1 njihova
mlada kéer, koja ima 15 godina, povukla u sebe. Stdi se 1 boji se da izade 1z
kuce. Popustila je u skolr,...Zahvalio se 1 zamolio je da 1h vise niko 1z suda il
tuZilastva ne poziva, jer ih to jako uznemiri.

R

Ova studija slu€aja pokazuje da €ak 1 kada je sudski psiholog uklju¢en u pripremu
svedoCenja 1 samo Ispitivanje, neznanje na strani suda moZe unistiti sav napor koji

je u€injen da se ohrabri, osnazi 1 podrzi Zrtva da pruZi potpuno 1 ta¢no svedoCenje.

Ovo je posebno vaZno za maloletne Zrtve koje se jo§ uvek ne evidentiraju ni u
jednoj vrsti centralizovanog registra. ,Jako je Sudskim poslovnikom'" predviden
Registar osteCenih 1 svedoka, namenjen Sluzbi za pomo¢ 1 podrsku osteéenima 1
svedocima, ovaj registar se u praksi ne sprovodi (osim u Posebnom odeljenju za
ratne zlo¢ine 1 Posebnom odeljenju za organizovani kriminal 1 korupciju pri Visem
sudu u Beogradu). Ovakvo stanje proizilazi iz opravdanog straha da bi unutar
sistema podaci o Zrtvama mogli biti kompromitovani, kao 1 1z Cinjenice da SluZbe
Jo$ uvek nisu adekvatno strukturisane. Sam registar je zamisljen da bude interni,

dostupan samo predstavnicima SluZbe preko lozinke.

Tuzilastva takode nemaju formalno odreden registar Zrtava/svedoka koji su
oSte€eni. Shodno tome, gotovo je nemoguCe ste¢i uvid u ukupan broj Zrtava,
ukljuCujudi i maloletne Zrtve, u krivicnom postupku 1 planirati organizaciju njihove
zastite na nivou krivicno-pravnog sistema. Dok evidenclja zasnovana na vrsti
krivi¢nih dela moze otkriti sluCajeve gde je uzrast Zrtve kvalifikatorna ili oteZavajuca

okolnost, oni ne pruZaju informacije o stvarnom broju Zrtava.

Nedostatak odgovarajuce evidencije nije znacCajan samo za analizu 1 planiranje. U
nekim sluCajevima, nedostatak evidencije dodamo oteZava poloZaj maloletnih
Zrtava. Na primer, u sluCajevima koji se ticu krivicnog dela proizvodnje,

pribavljanja ili posedovanja pornografskog materjjala 1 iskoris¢avanja maloletnog

* Sudski poslovnik (“Sl. glasnik RS”, br. 110/09, 70/11, 19/12, 89/13, 96/15, 104/15, 113/15, ispr.,
39/16, 56/16, 56/16, 77/16, 16/18, 78/18, 43/19, 93/19 1 18/22).
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lica za pornografiju, goni se vise osumnjiCenih, koji se ponekad ne otkrivaju 1
procesuiraju istovremeno, a moZze se saslusati ista maloletna Zrtva. u vise sluajeva.
Ovakva situacija se deava 1 u drugim vrstama predmeta, gde se postupcl organizuju

99152

na osnovu okrnivljenih.

T

Nedostatak komunikacije 1 saradnje izmedu tuzilaca, sudija 1 strunjaka
zaduZenih za pratnju/podrsku  Zrtvama 1 svedocima u sudskim
postupcima, u sadejstvu sa nedostatkom evidencija 1 statistika o Zrtvama
u pravosudnom sistemu koja je neophodna za pracenje potencijalnog
pojavljivanja istih Zrtava u viSe od jednog sudskog postupka i/ili u vise
procesnih funkcija moZe znacajno uticati na ishod postupka u pogledu
kvantiteta 1 kvaliteta dokaza, ali 1 u pogledu Stetnih posledica po posebno
osetljive Zrtve/svedoke.

Nema sumnje da je jedan od osnovnih razloga za nepostojanje ohrabrujuéi
podataka usko povezan sa veoma ograniCenim brojem strunjaka za psiho-
soctjalnu podrsku zaposlenih u naSem pravosudu- samo tr1 u visim sudovima
(Beograd, Novi Sad 1 Novi Pazar) i takode ograniCen broj u postoje¢im sluzbama
za podrsku Zrtvama koje deluju u okviru pravosudnog sistema. Npr. u Sluzbi za
informisanje 1 podrsku oSte¢enima 1 svedocima Javnog tuZilastva za ratne zlo¢ine
rasporeden je odredeni broj tuzilackih pomoc¢nika, savetnika 1 javnih tuZilaca, kao
i psiholog."”

Sli¢no, postoji potreba za jaCanjem kapaciteta SluzZbe za pomo¢ 1 podrsku
oSteCenima 1 svedocima Viseg suda u Beogradu koja pruza podrsku/prati 1 Zrtve
ratnih zlo€ina 1 organizovanog kriminala, koja pruZa usluge koje obuhvataju dve
vrste mera - logisticku pomo¢ u organizaciji puta 1 emocionalnu podrsku pre, za

vreme 1 neposredno posle sudenja.

Odredeni strucni kapaciteti su dostupni i u Centru za zaStitu Zrtava trgovine

ljudima.”

" Stevanovi¢, 1., & Markovi¢, 1. (2024) The Position of Juvenile Victims and Witnesses in Criminal
Proceedings: Where are We now and What is Next. In: International scientific thematic conference
The Position of Victims in the Republic of Serbia, Pali¢, 12-13 June 2024. Institute of Criminological
and Sociological Research, Belgrade, pp. 165-182.

" 6" Report on implementation of the National Strategy for the Prosecution of War Crimes in 2021-
2026 period, dostupno na: https://mpravde.gov.rs/sr/tekst/17978/izvestaj-o-sprovodjenju-
nacionalne-strategije-za-procesuiranje-ratnih-zlocina.php, pristupljeno 14. decembra 2024. godine

" Vidi vise na: https://centarzztly.rs/tim-centra/, pristupljeno 14. decembra 2024. godine
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Konacno, u Srbij deluje veliki broj nevladinih organizacija specijalizovanih za
pruZanje pomoci 1 podrske Zenama Zrtvama rodno zasnovanog nasilja 1 nasilja u
porodici. Veliki broj Zena Zrtava nasilja dobilo je savete, pomo¢ 1 emocionalnu
podrsku pre, u toku 1 nakon zavrSetka postupka. Pitanje prisustva predstavnika
ij i -om'”, stoga je teSko sistematski analizirati njihovu
NVO njje regulisano ZKP-om ]

ukljuenost u postupak.

Veoma vaZan faktor koji je 1 u praksi u ovom pogledu u prethodnom periodu
oblikovao postojece stanje vezan je za okolnosti povezane sa pandemijom COVID-
19. Vanredno stanje je u Republici Srbyji proglaseno 15. marta 2020. godine, a
ukinuto je 6. maja 2020. U tom periodu sudenja su uglavnom odlagana. Ovo je
znaCajno uticalo 1 na sudenja za ratne zlo¢ine u kojima u€estvuju subjekti 1z Citavog
regiona. ,Ista nastavljena tek 28. maja 2020. godine. Nakon ukidanja vanrednog
stanja, sudenja su se odviyjala uz posebne mere zastite u skladu sa propisima o
vanrednim merama 1 vanrednoj situaciji zbog epidemije virusa Covid-19. Medutim,
i u tom periodu sudenja su vie puta odlagana jer sudu nisu pristupali svedoci,™
posebno oni iz regiona, zbog problema izazvanih epidemijom (kao $to su povecan
rizik od posledica eventualnog zaraZavanja zbog vlastitog loSeg zdravstvenog stanja
ili stanja Clana porodi¢nog domacinstva, te zbog trenutnog zdravstvenog stanja sa
simptomima sli¢cnim Covid-19 infekciji) ili zbog potrebe primene mere izolacije
nakon povratka iz Srbije. Takode su sudenja odlaganaijer su se 1 pojedini optuZeni
1 branioci pozivali na postojanje simptoma slicnih Covid-19 infekciji ili obavezi
primene mera izolacije. Nakon ukidanja vanrednog stanja, broj prisutnih u publici
je zbog bezbednosnih razloga ograni¢avan, mada su 1 tada mnogi ¢lanovi porodica
Zrtava, obzirom da medu njima ima dosta starijih osoba sa narusenim zdravljem,
odustajali od putovanja 1z zdravstvenih razloga. Nakon pogorsanja epidemioloske
situacije u novembru 2020. godine, sudenja za ratne zlo€ine su se odvijala bez
prisustva publike. Ista je bilo moguce pratiti samo uz posebnu dozvolu suda za

€157

prisustvo u sudnici il medijskoj sobi.

" Izvesta) Srbije podnet u skladu sa ¢lanom 68. stav 1. Konvencije Saveta Evrope o spre€avanju 1
borbi protiv nasilja nad Zenama 1 nasilja u porodici, 2018, str. 81-82.

* Humanitarian Law Center (HLC) (2021) War crimes trials in Serbia during 2020, p. 10, dostupno
na: https://hlc-rdc.org/wp-
content/uploads/2021/05/Report_ on_ War_ Crimes Trials in_ Serbia_during 2020.pdf,
pristupljeno 14 decembra 2024. godine.

“ Ibidem.
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4.4.4. Preporuke za unapredenye

P.10.  Usvojiti predloZene izmene ¢lana 50. ZKP-a ¢ime bi se uspostavio
pravni osnov za prisustvo osobe od poverenja 1 unaprediti predloZeni
tekst 1zmena ZKP-a u pogledu potencialnog sukoba interesa izmedu
Zrtve 1 osobe od poverenja.

P.11.  Unaprediti mehanizme koordinacije u pravosudu kako bi se bolje
1skoristio rad sudskih psihologa da bi se izbeglo visestruko 1/ispitivanje
ranjivih Zrtava bez odgovarajuce pripreme i/ili podrske psihologa.

P.12. Redovno vrsiti procenu da li postoji sukob interesa u vezi sa prisustvom
,0sobe od poverenja“ tokom 1spitivanja Zrtava, posebno u sluCajevima
koji se ticu dece Zrtava.

P.13. Kontinuirano raditi na razvoju Nacionalne mreZe sluzbi za podriku
Zrtvama kako bi se obezbedili adekvatni struCni resursi za pratnju Zrtava
1 svedoka tamo gde je to potrebno.

P.14. Kontinuirano raditi na razvoju baza podataka 1 statistike usmerenih na
Zrtve u pravosudu kako bi se osigurala bolja koordinacija u sluCajevima
kada se ista Zrtva pojavljuje u vise od jednog sudskog postupka 1/ili u
vi§e procesnih svojstava.

4.5. OgraniCenje viSestrukog ispitivanja

4.5.1. Relevantni medunarodni standardi

Najrelevantnije EU zakonodavstvo u oblasti prava Zrtava zlo€ina prepoznaje
potrebu da se ograni€i broj intervjua sa posebno ranjivim Zrtvama. S tim u vezi,
Clan 20(b) Direktive 2012/012/EU predvida da, ne dovodeéi u pitanje prava
odbrane 1 u skladu sa pravilima sudske diskrecije, drZave Clanice obezbeduju da je
tokom krivicne istrage broj razgovora sa Zrtvom sveden na minimum, a razgovorl

se obavljaju samo tamo gde je to neophodno za potrebe krivicne istrage.

Sli¢no, €l. 12, st. 4(a) Direktive 2011/036/EU predvida da drZave Clanice obezbede
da Zrtve trgovine ljudima dobiju specifian tretman u cilju spre¢avanja sekundarne
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viktimizacije izbegavanjem, izmedu ostalog, nepotrebnog ponavljanja intervjua

tokom istrage, krivinog gonjenja ili sudenja.

Direktiva 2011/093/EU, ¢lan 20(e) naglasava da je broj intervjua $to je moguce
ograniCeniji, a intervjul se obavljaju samo tamo gde je to neophodno u svrhu

krivi¢nih istraga 1 postupka.

4.5.2. Pozitivno zakonodavstvo, uoceni nedostaci, planirane 1
tekuc€e 1zmene

Kada je re¢ o trenutno vaZeCem zakonodavnom okviru u Srbiji, Zakonik o
krivicnom postupku ne predvida ogranicenje (€ak 1 instruktivno) u pogledu broja

Intervjua/saslusanja Zrtava.

Ipak, predloZenim izmenama 1 dopunama ¢lana 50, tacka 15) predvideno je da
oSteCeni ima pravo da bude ispitan kao svedok bez nepotrebnog odlaganja,
minimalan broj puta 1 samo ukoliko je to neophodno za vodenje postupka. Dakle,

zakonodavac je odlucio da prati instrukcije iz prethodno navedenih EU standarda.

Istovremeno, vazno je pomenuti da je ovaj princip u zakonodavstvo Srbije
inkorporiran jo§ 2005. kroz usvajanje Zakona o maloletnicima koji u ¢lanu 152
predvida da ako se kao svedok sasluSava maloletno lice koje je oSte€eno krivicnim
delom navedenim u €lanu 150" ovog zakona, sasluSanje se moZe sprovesti najvise
dva puta, a izuzetno 1 vi$e puta ako je to neophodno radi ostvarenja svrhe krivicnog
postupka. U slucaju da se maloletno lice saslusava vise od dva puta, sudija je duZan

da posebno vodi raCuna o zastiti licnosti 1 razvoja maloletnog lica.

* Monitoringom su bile obuhvaéene Zrtve sledecih krivicnih dela: Tesko ubistvo (¢lan 114);
Navodenje na samoubistvo 1 pomaganje u samoubistvu (¢lan 119); Teska telesna povreda (¢lan 121);
Otmica (€lan 134); Silovanje (¢lan 178); Obljuba nad nemo¢nim licem (Clan 179); Obljuba sa detetom
(Clan 180); Obljuba zloupotrebom poloZaja (€lan 181); Nedozvoljene polne radnje (Clan 182);
Podvodenje 1 omogucavanje vrienja polnog odnosa (€lan 183); Posredovanje u vrenju prostitucije
(Clan 184); Prikazivanje pornografskog materijala 1 iskoris¢avanje dece za pornografiju (Clan 185);
Vanbrac¢na zajednica sa maloletnikom (Clan 190); Oduzimanje maloletnog lica (€lan 191); Promena
porodi¢nog stanja (Clan 192); Zapustanje 1 zlostavljanje maloletnog lica (¢lan 193); Nasilje u porodici
(Clan 194); Nedavanje izdrZavanja (¢lan 195); Rodoskrvnjenje (Clan 197); Razbojnicka krada (Clan
205); Razbojnistvo (¢lan 206); Iznuda (Clan 214); Omogucavanje uZivanja opojnih droga (Clan 247);
Ratni zlo¢in protiv civilnog stanovnistva (¢lan 372); Trgovina ljudima (¢lan 388); Trgovina decom radi
usvojenja (Clan 389); Zasnivanje ropskog odnosa 1 prevoz lica u ropskom odnosu (¢lan 390).
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4.5.3. Izazovi u praksi

Rezultati monitoringa poloZaja maloletnih Zrtava u krivicnom postupku u Srbiji u
2020. godini™ su pokazali da je 349 maloletnih osteéenih ispitano vise o jednog
puta. Medu visestruko ispitanima, 759 njih je ispitano dva puta, 8% tr1 puta, dok
je 17% maloletnih oSteéenih ispitano ¢ak Cetirl puta. Ono §to posebno zabrinjava
je da su najviSe puta (tri ili Cetiri puta) ispitane Zrtve najteZih krivicnih dela protiv
polne slobode 1 da su iskaze najCe$e ponavljale policskom inspektoru,

struCnjacima CSR, javnom tuZiocu 1 potom na glavnom pretresu.

Grafikon 4: Visestruko ispitivanje oste€enog

Ponovljeno ispitivanje Broj ispitivanja visestruko
oste¢enog ispitanog oStecenog

H DA

uNE
M Nije uopste ispitan

m Nema podataka da i je ranije ispitan B 2puta E3puta W4puta

" Vidi vise u: Kolakovié-Bojovié, M. (2022) Final report on the monitoring of court practice on the
position of juvenile victims of crime before the courts in the Republic of Serbia i 2020. Institute of
Criminological and Sociological Research, Belgrade, available at: http://institutecsr.iksi.ac.rs/339/.
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Pored retraumatizacije 1 sekundarne viktimizacije povezane sa
viSestrukim intervjuisanjem, ova praksa u velikoj meri utice 1 na kvalitet
svedoCenja, a preko njega i na kvalitet dokaza 1 moguénost rasvetljavanja
okolnosti krivicnog dela. Ovaj rizik je uglavnom vidljiv kroz promene u
1skazima Zrtve.

Rezultati istog monitoringa su pokazali da je 12,5% oSteéenih je promenilo iskaz
tokom ponovljenog ispitivanja, pri ¢emu je interesantno da ni u jednom slucaju to
nisu bile gore pomenute Zrtve teskih krivicnih dela protiv polne slobode, ve¢ po
pravilu oste¢ene krivicnim delom vanbracna zajednica sa maloletnim licem iz €lana
190. KZ-a. Ovo dodatmo govori u prilog uzaludnosti 1 Stetnosti viSestrukog

ispitivanja maloletnih Zrtava.

Nazalost, sudovi Cesto zanemaruju prave razloge za promenu iskaza, kao §to su
strah od pretnji 1/ili osvete, ali 1 viremenska distanca. Ovakva praksa se jasno moZe
videti iz studija sluaja predstavljenih u nastavku, razvijenih u okviru kontinuiranog
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monitoringa slucajeva trgovine ljudima pred sudovima u Republici Srbiji.

Studija slucaja 2:

Na osnovu nalaza vestaCenja maloletnog oste¢enog (starog 14 godina) sud je
utvrdio da se osteCeni plasi za sebe 1 Zivote svojih bliZnyjih 1 da je kod njega
prisutan strah veoma jakog mtenziteta - na skali do 10 iznosio je 8. Maloletni
osteeni je tokom saslusanya na glavnom pretresu koje je izvrseno u prisustvu
okrivlienih promenio svoj iskaz na naCin da ne tereti okrivljene. U
obrazloZenju prvostepene presude sud samo navodi da taj izmenjeni iskaz nije
prihvatio kao 1stinit jer je utvrdio Cinyenicu da se osteCeni plasio okrivijenih. U
obrazloZenju se navodi sledece: ,,Nesumnjivo da je osteCenr upravo iz straha
za sebe I svoju porodicu, plaselr se oknivljenog, u njegovom prisustvu na
glavnom pretresu u potpunost izmenio svoj ranije dat iskaz, negirajuci sve sto

Je u IstraZnom postupku izjavio, te promenjeni iskaz oste¢enog sud kao takav

“ Vidi vise u: ASTRA, PoloZaj i prava Zrtava u krivicnom postupku - Analiza sudske prakse za 2017.
godinu za krivi€na dela posredovanje u vrsenju prostitucije, trgovina ljudima i trgovina maloletnim
licima radi usvojenja, dostupno na:
https://drive.google.com/file/d/116aCZGbtc2VDg3V 1 hc]btuQ40IARmufk/view, str. 17-18.
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nyje prihvatio®. Dakle, maloletni osteCeni nyje dobio status posebno osetliivog
svedoka 1 saslusavan je u prisustvu okrivljenth.

Studija slu€aja 3:

Maloletna osteCena je saslusavana dva puta u istraznom postupku 1 dva puta
na glavium pretresima (ukfjuCujuéi 1 pretres u ponovienom postupku) 1
nekoliko puta je menjala iskaz tako da vise ne tereti okrivlienog. Ceneci njene
1skaze, sud u obrazloZenju prvostepene presude navodi da je prihvatio njen
prvobitni iskaz, dok ostale nye jer su dati iz straha od okrivlienog ,Creg je
fizickog I psthikog maltretiranja osteCena bila Zrtva®, Maloletna osteCena je
vestaCena nekoliko puta ali joj uprkos nalazu vestaka nye joj dodeljen status
posebno osetliivog svedoka. lako prvobitnom ispitivanju maloletne oste¢ene
nyje prisustvovao psiholog, pedagog il drugo strucno lice kako to predvida
CL. 152 Zakona o maloletnim ucintocima krivicnih dela 1 kriviCnopravnoy zastti
maloletnih lica, sud navodi da je saslusamnye 1zvrseno u prisustvu punomaoénika
kojyi Ima sertifikat za ucestvovanje u postupcima gde se kao osteCeni pojavijuyu
maloletnici, te da je nakon davanya iskaza izvrsen psiholoski pregled oste¢ene
u kome je sudski vestak ustanovio da je maloletna osteCena u vreme davanja
1skaza bila sposobna da svedo€r. Prema nalazenju suda, takvo postupanje ne
predstaviia povredu odredaba postupka, jer pedagog, psiholog I druga strucna
lica treba da doprinesu tome da se 1zbegnu stetne posledice po li€nost 1 razvoy
maloletnika, a u konkretnom sluCaju ni psiholog ni psihyjatar nisu uoCili stetne
posledice kod osteCene (1ako je vestaCenje sprovedeno nakon njenog
saslusanya). Ove razloge u potpunosti prihvata 1 drugostepeni sud.

4.5.4. Preporuke za unapredenje

P.15.  Usvojiti predloZene izmene €lana 50. ZKP-a ¢ime bi se uspostavio
pravni osnov za ograniCavanje broja ispitivanja Zrtve.

P.16.  Obratiti vise paZnje na procenu stvarnih razloga za promene iskaza
Zrtve 1 ukljuCiti stru¢nu podrsku u ovim sluCajevima.
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4.6. Nedozvoljene 1l neprikladne tehnike 1spitivanja 1
Disciplinske mere u slu€aju pritisaka i/ili odmazde prema
osetljivim Zrtvama

4.6.1. Relevantni medunarodni standardi

Clan 18. Direktive 2012/029/EU predvida da, ne dovodeéi u pitanje prava na
odbranu, drzave Clanice osiguravaju da su dostupne mere zastite Zrtava 1 ¢lanova
njihovih porodica od sekundarne 1 ponovljene viktimizacije, od zastraSivanja 1
odmazde, ukljuCujuéi rizik od emocionalne ili psihicke povrede, kao 1 za zastitu
dostojanstva Zrtava tokom ispitivanja 1 svedoCenja. Kada je potrebno, takve mere
¢e takode ukljuciti postupke utvrdene nacionalnim pravom u pogledu fizicke

zastite Zrtava 1 ¢lanova njihovih porodica.

4.6.2. Pozitivno zakonodavstvo, uoCeni nedostaci, planirane 1
tekuce 1zmene

Pravni rezZim koji reguliSe nacin saslusanja posebno osetljivih svedoka, kao 1 pravne
posledice krSenja tih pravila, uporedo su predvideni ZKP 1 Zakonom o

maloletnicima.

Kao 5to je ranije opisano, Zakonik o krivicnom postupku predvida dva nivoa zastite
Zrtava koje se pojavljuju kao svedoci u krivicnom postupku. Dok se prvi nivo zastite
daje svim Zrtvama/o$teenima u svojstvu svedoka od uvreda, pretmnyji i svakog drugog
napada 1 predvida mogucnost opomene 1 nov€ane kazne za one koji krie ova
pravila (¢l. 102 st. ZKP)," drugi sloj zastite rezervisan je za posebno osetljive
svedoke (Cl. 103-104 ZKP) koji je predmet tekucih izmena 1 dopuna ZKP. Naime,
dok se €l. 103 ZKP bavi se dodelom statusa posebno ugroZenog svedoka (videti

taCku 3.2) ¢l. 104 se bavi na¢inom na koji b1 takvi svedoci trebalo da budu ispitani.

" Uz to, po prijemu obavestenja od policye 1li suda ili po sopstvenom saznanju o postojanju nasilja ili
ozbiljne pretnje upucene osteéenom ili svedoku javni tuZilac ¢e preduzeti krivino gonjenje ili ée o
tome obavestiti nadleZnog javnog tuZioca. Javni tuZilac il sud mogu zahtevati da policija preduzme
mere za zastitu osteCenog il svedoka u skladu sa zakonom.
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Nakon $to je u prethodnom periodu bila Siroko kritikovana, zakonodavac je u ovoj
odredbi znacajnije intervenisao.”™ Ovim izmenama uneta je i zabrana unakrsnog
ispitivanja kao element koji nedostaje u ¢lanu 104. jer je prvobitna odredba veé
sadrZala druge elemente propisane citiranim odredbama Direktive 2012/029/EU 1
Direktive 2011/036/EU. Naime, pored zabrane suoCenja sa okrivljenim,
moguénosti ispitivanja na daljinu (svedoCenje u drugim prostorijama 1/ili putem
video linka), posebno osetljivom svedoku mogu se postavljati pitanja samo preko
nadleZnih organa (sudije), koji ¢e prema njemu postupati sa posebnom paznjom,
nastoje¢i da 1izbegne moguce Stetne posledice krivicnog postupka po li¢nost, fizicko
1 psthicko stanje svedoka. Ispitivanje se moZe obaviti uz pomo¢ psihologa,

socijalnog radnika ili drugog stru¢nog lica, o ¢emu odluc€uje organ postupka.

Pored toga, zakonodavac treba da razmishi o tome da u zakonodavstvo (ne
obavezno u ZKP) unese zabranu ispitivanja u vezi sa privatnim Zivotom Zrtve.
Tesko je ovo ugraditi u ZKP jer je u pitanju deo sudske ocene koje pitanje je
relevantno za predmet postupka 1 treba da bude dozvoljeno. Stoga bi ovo pre
mogao biti deo nekih smernica za ispitivanje osetljivih svedoka 1 naravno deo

obuke za sudjje, tuzioce 1 advokate.

Odredbe Zakona o maloletnicima predvidaju obaveznu specijalizaciju svih
struénjaka koji se bave maloletnim Zrtvama (¢lan 151) takode predvidaju 1 samo
mogucnost, ali ne 1 obavezu ispitivanja maloletnih oSteenih uz koris¢enje
tehniCkih sredstava za prenos slike 1 zvuka, a bez prisustva stranaka i drugih
uCesnika u postupku. Organ postupka €e se odnositi prema oSteCenom vodeci
raCuna o njegovom uzrastu, svojstvima li¢nosti, obrazovanju 1 prilikama u kojima
Zivi, posebno nastojeci da se izbegnu moguce Stetne posledice postupka po njegovu
liénost 1 razvoj. SasluSanje maloletnih lica obaviée se uz pomo¢ psihologa,

pedagoga il drugog stru¢nog lica. (¢lan 152)

Ako se kao svedok saslusava maloletno lice koje je usled prirode krivitnog dela,
posledica 1li drugih okolnosti, posebno osetljivo, odnosno nalazi se u posebno
teSkom duSevnom stanju, zabranjeno je vrsiti suoenje izmedu njega 1 okrivljenog.
(Clan 153) Dakle, suoCenje nije apsolutmo zabranjeno. U sadejstvu sa trenutno

vaZe€im pravnim okvirom koji ne dozvoljava da se svi maloletnici smatraju

* PredloZene izmene predvidaju sledeée:*Cl 50: U €lanu 104, nakon st. 4, dodaje se novi st. 5 koji
glasi: , Tokom unakrsnog ispitivanja posebno osetljivog svedoka ili svedoka koji je maloletnik,
zabranjeno je na glavnom ro€istu postavljati sugestivna pitanja ili pitanja zasnovana na pretpostavel da
Jje svedok 1zjavio nesto $to nije. Prethodni st. 5 postaje st. 6.”
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posebno osetljivim svedocima, to znaci da je suoCenje maloletnika sa okrivljenim 1

dalje moguce.

Pored ovog skupa odredaba koje regulisu nacin saslusanja posebno osetljivih
svedoka, ¢l. 370-374 ZKP su takode relevantni za obezbedivanje ispravnog
postupanja ucesnika u postupku koji omoguéava ne samo nesmetana ispitivanja,

veC 1 pogodno okruZenje za ispitivanje osetljivih svedoka.

Naime, drugacije od ¢lana 102 koji dozvoljava sudu da izrekne nov€anu kaznu kao
posledicu nepostovanja svedoka, ¢lan 370 ZKP ureduju situacije narusavanja reda
na glavnim pretresima. ,Ako optuZeni, branilac, oSte€eni, zakonski zastupnik,
punomoc¢nik, svedok, vestak, struéni savetnik, prevodilac, tumac ili drugo lice koje
prisustvuje glavnom pretresu naruSava red tako S$to ne postuje naredenja
predsednika veca za odrzavanje reda ili vreda dostojanstvo suda, predsednik veéa
¢e ga opomenuti, a ako lice nastavi da narusava red, kazni¢e ga nov€anom kaznom
do 150.000 dinara.” Ista odredba adresira 1 situacije narusavanja reda od strane

javnog tuZioca 1li lica koje ga zamenjuje, kada ¢e predsednik veca izvestiti

6

nadleZnog javnog tuZioca i DrZavno veée tuzilaca,™ ili ¢e prekinuti glavni pretres i
od nadleZnog javnog tuZioca zatraziti da odredi drugo lice da u nastavku glavnog
pretresa zastupa optuZnicu, uz obavezu obavestavanja suda o preduzetim merama.

(Clan 370, stav 3 ZKP)

Branioca ili punomo¢énika koji posle izricanja kazne produZzi da narusava red, veée
¢e 1skljuciti 1z daljeg postupka 1 pozvati stranku ili zastupano lice da uzme drugog
branioca, odnosno punomoc¢nika 1 o tome obavestiti nadleZnu advokatsku
komoru. (Clan 372, stav 1 ZKP) Braniocu, oste€enom, zakonskom zastupniku,
punomocniku, oste¢enom kao tuZiocu ili privatnom tuZiocu koji preduzima radnje
oCigledno usmerene na odugovlaCenje postupka, vece Ce izre¢i opomenu. (Clan
372, stav 1 ZKP) Predsednik ve¢a obavesti¢e nadleZnu advokatsku komoru o kazni
izreCenoj advokatu zbog naruSavanja reda, uz obavezu obavestavanja suda o
preduzetim merama. (¢l. 370 1 374 ZKP) Ova dvostruka obaveza je od velikog
znacaja u smislu postizanja dugorocnih efekata u pogledu poStovanja procesne
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discipline od strane advokata.

“ Zbog kasnjenja izmena, 1 dalje nije uskladen sa novim nazivima institucija u skladu sa Ustavom
" Zbog kasnjen; 7KP 1 dalje nije usklad titu kladu sa Ust:

RS 1 Zakonom o javnom tuzilastvu, re€ je dakle o Visokom savetu tuZilastva.

O primeni 1 efektima ovih mera, vidi vise u poglavlju 3.6.3.
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Sa stanoviSta postizanja kratkoro¢nog cilja (kaZnjavanje advokata za neetiCko
ponasanje), ali 1 dugorocnog efekta kroz prevenciju takvog ponaSanja, nije
najjasnije zasto je zakonodavac odlucio da ne uvede u ¢l. 102 ZKP obaveza suda
da obavesti nadleZnu advokatsku komoru o nov€anoj kazni 1zre€enoj advokatu
zbog neprimerenih radnji prema osetljivom svedoku 1z st. 1 te odredbe, kao 1
obavezu nadleZne advokatske komore da po prijemu obavestenja od suda
obavesti sud o preduzetim merama protiv tog advokata.

4.6.3. Izazovi u praksi

Ako pokusamo da istrazimo uzroke sadasnjih izazova u praksi, ali 1 same
postojeCe 1zazove, treba uzeti u obzir okvire trenutno vazZeéeg zakonodavstva, ali 1
nivo svesti profesionalaca ukljuenih u proces, kao 1 njihove vestine u ispitivanju
posebno osetljivih svedoka. Pored ovoga, treba uzeti u obzir 1 trenutnu situaciju u
pogledu primene disciplinskih mera u slu€ajevima krsenja pravila koja regulisu
ispitivanje ovih kategorija svedoka.

Kada su u pitanju i1zazovi povezani sa znanjem 1 veStinama profesionalaca

uklju€enih u proces, treba uzeti u obzir nekoliko faktora:

a) Znanja 1 vestine koje stiCu na univerzitetu.

b) Znanja 1 vestine koje stiCu kroz poCetnu 1 stalnu obuku na Pravosudnoj
akademiji.

¢) Ulicaj (ne)postojanja 1 (ne)uklju€enost sudskih psihologa u sudovima.

d) Neki razlozi za neadekvatan tretman posebno osetljivih svedoka mogu se
naci 1 u obrazovanju sudija 1 tuZilaca. Senzibilizacija strunjaka treba da poc¢ne
od samog pocetka njihovog pravnickog obrazovanja, odnosno kroz casove
kriviCnog procesnog prava, kriminalistike 1 viktimologije. Stoga, nastavni
planovi 1 programi i udZbenici za te predmete, kao 1 senzibilizacija profesora
prava koji ove predmete predaju, igraju vaznu ulogu u buducoj senzibilizaciji
pravnih stru¢njaka. Naime, Kriminalistika kao glavni predmet na pravnim
fakultetima koji se bavi metodikom ispitivanja razli¢itth kategorija Zrtava i/ili
svedoka nije obavezan za sve studente prava na razli¢iim smerovima. Pored
toga, sadrZaj knjiga koje su studenti koristili decenijama za uCenje za ovaj ispit
ukljuCivao je 1 neka sporna ili Cak Stetna, diskriminatorna ili mizogina
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poglavlja/pasuse. Tako su autori udzbenika iz Kriminalistike koris¢enog do
pre nekoliko godina tvrdili da Zene, ,,zbog psihofizi¢kih osobina po kojima se
razlikuju od muskaraca, na razlicite naCine doZivljavaju, shvataju 1 reaguju na
pojave I zbivanja pa samim tm I drugaCe reprodukuju pojave 1 dogadaje nego
muskarcr. No, to ne mora da znaCi da one neistinito prikazuju odredene
pojave. Medutim, to je, istovremeno, jedno vazno pravilo o ko se mora voditi
raCuna prilikom saslusanya ili obavljanja razgovora sa Zenama u cifju
prikuplianya potrebnih obavestenja kao 1 za ocenu njihovog iskaza od znacaja
mogu biti neke psihofizicke osobine Zena, kao sto su emotivnost nasuprot
racionalnosti muskaraca,..... a zatim Zene poseduju vise il manje naglasenu
osetlivost, one biZe I ostroumno opaZaju afektivnu stranu dogadaja, njihova
zapaZanya su motivisana oseCanjima, sugestibilne su 1 manye sklone krivicnom
rezonovanju, a dosta ¢esto 1 strasti imaju znaCajnog uticaja na njithov psrhickr
Zivot. Kada se odluCe na davanje laZnog iskaza to Cine dosta vesto, smelo, a
nekada 1 bezobzirno. Sem toga, na pojedine od tih osobina mogu imati znatan
uticay 1 stanje  pojaCane menstruacye, trudnoCe, porodaj, dojenje 1
klimakterjum. O ovim stamjima se, takode mora voditi raCuna. Smisao
poznavamya odredenth specilitnosti Zenske psihe sastoji se u tome da se ta
saznanja pravilno pstholoski 1 taktCki primene u toku saslusanja Zena 1l
obavljanya razgovora radi prikupljanja obavestenja. Zbog toga, sa aspekta
kriminalistike, poZelno je da se prilikom uspostaviianja kontakta sa Zenama,
bilo prilikom saslusanya bilo prilikom obavijanya, razgovora radi prikupljanja
obavestenja, postupa paZljivo, sa razumevaryem emotivih stanja 1 ubedenya, a
naroCito treba apelovati na oseCanje materinstvo, saoseCanye 1 porodicu. Takva
taktika daje uvek bolje rezultate nego pozivanje na logiku 1 zdrav razum,
Proveravanye iskaza Zene treba vrsiti kao 1 kod drugih lica, ali naroCito treba
Sto detaljnyje proveravati iskaz uvek kada se primate simptomi njene prevelike
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angaZovanosti u konkretnom krivicnom slucaju.

Dakle, generacije studenata prava odgajane su da postupaju sa ovakvim

predrasudama.

Situacyja je donekle poboljsana u posledmih nekoliko godina, pa su ranie

elaborirani 1skazi u novom udZbeniku iz istog predmeta sada dati u izmenjenom

obliku, uz objasnjenje da se u krivicnoj teoriji Zene izdvajaju 1 kao posebna

“ Aleksié. Z., Skulié, M. (2004) Kriminalistika. Dosije, Beograd, str. 209.
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kategorija svedoka, sa odredenim karakteristike za koje se smatra da imaju poseban
znacaj, kao §to su poveana emocionalnost, sugestibilnost 1 sl., pri ¢emu ,na
psihiCku  strukturu Zene uticu menstruacija, trudnoca, porodaj, dojenje 1
menopauza.” Autor takode zakljuCuje da se ¢ini da ne postoje sustinski razlozi da
se Zene apriorl svrstavaju u posebnu kategorijju svedoka. Medutim, autor
prepoznaje potrebu za prilagodenim pristupom u slu€ajevima kada je Zena Zrtva
nasilnih zlo¢ina ¥/ili zloCina protiv seksualne slobode, posebno kako bi se sprecila
ili minimizirala sekundarna viktimizacija."

b) Kada je re€ o ulozi inicijalne i stalne obuke na Pravosudnoj akademiji, vazno
je nmapomenuti da je prema Zakonu o maloletnicima obavezna samo
specyjalizacija za rad sa maloletnicima u krivicnom postupku, dok je za ostale
kategorijama osetljivih Zrtava to nije slucaj, ali se obuka organizuje na ad hoc
osnovi, uglavnom uz podrSsku razli¢itth projekata finansiranih od strane
donatora. Medutim, takva obuka nema univerzalnu pokrivenost u pravosudu
1 Cesto ne ukljuCuje advokate, C€ija je obuka u nadleZnosti Advokatske
akademije. Konacno, treba primetiti da Pravosudna akademija jo$ uvek nije u
statusu ,Jedinstvene taCke ulaza u sistem” za nosioce pravosudnih funkcija, $to
znaci da u praksi poc€etni nivo njithovog znanja 1 vestina sudija 1 tuZilaca varira

u velikoj meri.

b) Ne treba zanemariti ulogu sudskog psihologa/sluzbe za podrsku Zrtvama,
jer mjihovo stalno prisustvo doprinosi mnogo ne samo kroz ucesée u

pojedinaénim slu€ajevima, ve¢ 1 kroz savetodavnu ulogu u odnosu na sudjje.

¢) Takode je vazno napomenuti koliko je jak uticaj predrasuda pojedinih sudija
/i tuZilaca u pogledu nekih liénih karakteristika Zrtava i svedoka. Ovo
posebno pogada Zrtve seksualnog nasilja, trgovine ljudima 1 zlo¢ina iz mrZnje.
Za te kategorije Zrtava, lini stav/predrasuda onih koji vode intervju u vezi sa
npr. seksualna orijentacija ili prethodni seksualni Zivot mogu u znaCajnoj meri

uticatl na pristup Zrtvi (ne)izlaZuéi je neprikladnim pitanjima."”’

" Skulié, M. (2022) Kriminalistika. Pravni fakultet Univerziteta u Beogradu, Beograd, str. 196.
" Za vise informacija videte studije sluCaja prezentovane u: Kolakovi¢-Bojovi¢, M., & Pukanovié,
A. (2023) ZloCi iz miZye u Republici Srbyi. Institut za kriminoloska 1 socioloska istraZivanja,
Beograd. ISBN 978-86-80756-59-2.
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Pod uticajem gore navedenih faktora, moglo bi se reci da ne postoji uniformnost u
pogledu upotrebe (ne)odgovaraju¢ih pristupa intervjuisanju posebno osetljivih
svedoka na nivou Citavog pravosudnog sistema. Ipak, uoCavaju se pozitivii
trendovi, posebno u odnosu na sporna pitanja i/ili grupe osetljivih Zrtava koje su
obradene kroz sveobuhvatme obuke sudija i tuZilaca, poput npr. procesuiranja
ratnih zloéina."

Sli¢no, pratenje poloZaja maloletnih oSteenih u krivicnom postupku u Srbij
2020."" godine pokazalo je da u analiziranom uzorku nisu zabeleZene primedbe
advokata na nacin postavljanja pitanja ili na€in unoSenja iskaza oSteenog u
zapisnik, kao ni intervencije sudije tokom ispitivanja jer je neka pitanja smatrao
nebitnim ili neprikladnim. Isto vaZi 1 za upozorenja sudije okrivjenom i/ili
njegovom advokatu ili intervenciju tuZioca jer je smatrao da su neka pitanja nebitna
ili neprikladna. To samo po sebi ne znaci da nije bilo osnova niti potrebe za
ovakvim Intervencijama ili upozorenjima, ali u nemogucnosti neposrednog
pracenja sudenja, odnosno kroz prac¢enje sudske prakse, kao njegove zamene, to

se ne moze sa sigurnos¢u utvrditi.

Ista analiza je takode pokazala da je Cak u 50% sluCajeva maloletna Zrtva ispitana u
prisustvu okrivljenog, dok suoCenje nije primenjeno ni u jednom analiziranom
sluCaju, $to je znacCajno s obzirom na broj slu¢ajeva maloletnih Zrtava koje su imale
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status posebno osetljivog svedoka.

Iako je polovini sasluSanja maloletne Zrtve prisustvovalo stru¢no lice (psiholog ili
soctjalni radnik PKS), samo 30% sasluSanja je obavljeno preko tih stru¢njaka, dok
su u drugim situacjama prisustvovali samo ispitivanju koje je obavljeno
neposredno.

Studia slu€aja 4: Slucaj Miroslav Aleksi€¢

Pozadina sluCaja: Miroslav Aleksi¢ (72) je poznati reditelj, producent, scenarista,
pedagog 1 glumac koji je nekoliko decenija vodio dramski studio za decu u

“* Humanitarian Law Center (HL.C) (2021) War crimes trials in Serbia during 2020, p. 145, dostupno
na: https://hlc-rdc.org/wp-
content/uploads/2021/05/Report_ on_ War_ Crimes Trials in_ Serbia_during 2020.pdf,
pristupljeno 11. septembra 2024. godine.

* Vidi vise u: Kolakovié-Bojovié, M. (2022) Final report on the monitoring of court practice on the
position of juvenile victims of crime betore the courts in the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, dostupno na: http://institutecsr.iksi.ac.rs/339/.
" Vidi vise u Poglavlju 3.1.
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Beogradu. Prema navodima optuZnice, zloupotrebljavao je poloZaj nastavnika da
bi u duZem vremenskom periodu (od 2012. do 2020.) seksualno zlostavljao svoje
maloletne ucenice, pre nego §to se jedna od njih, mlada glumica Milena Radulovié,
nakon dobijanja neophodne psiholoske podrske, dovoljno osnaZena da prijavi
slucaj, a za njom 1 druge devojke iz istog studija. Prema optuznici Viseg javnog
tuzila$tva u Beogradu iz 2021. godine, Aleksi€ se tereti da je viSe puta silovao Cetiri
svoje ucenice, koje su tada bile maloletne. Takode, prema optuZnici, Aleksi¢ se
terei da je zloupotrebom poloZaja nastavnika/rukovodioca studija 1zvrsio
nedozvoljene polne radnje nad tri devojCice. 16 Zrtava koje su podnele prijave
danas mmaju od 20 do 40 godina. Uhapsen je u januaru 2021. 1 proveo je osam
mesecl u pritvoru pre nego $to je pusten da se brani sa slobode.

Sudenje: U periodu 2021-2024, od ukupno 25 zakazanih glavnih pretresa u
predmetu protiv Aleksi¢a, odrZzano je 15, a 10 odloZeno ili otkazano. Od
navedenih 10 glavnih pretresa koji nisu odrZani, ¢ak 8 nije odrZano zbog bolesti
okrivljenog, jedno zbog strajka advokata 1 samo jedno zbog ometanja rada suda.
Glavne rasprave zakazuju se jednom meseCno, osim za vreme odmora. Zbog
uestalih Aleksicevih odlaganja roéista, sa obrazloZenjem da je tesko bolestan,
1zloZen intenzivnom le€enju 1 generalno loSeg zdravstvenog stanja, sudsko vece je
traZilo da se osposobljenost optuzZenog Aleksi¢a da prati i/ili uCestvuje u postupku
utvrdi lekarskim pregledom. U pomenutom vestaCenju se navodi da Aleksi¢ moze
da prati sudenje osim u jednoj situaciji - kada se le€i od maligne bolesti. Obostrano,
1 odbrana 1 osteéent, javno su izrazili nezadovoljstvo ovakvim tokom postupka, pri
¢emu je odbrana ostala pri stavu da su vestaci medicinskog suda pogresili u pogledu
sposobnosti optuZenog da ucestvuje u sudenju, dok su oste€eni izrazili zabrinutost
da odbrana pokuSava da ometa postupak laznim predstavljanjem stvarnog

zdravstvenog stanja optuZenog.

Zadtita Zrtava: Na zahtev Zrtava, ro€ista u ovom predmetu su javna, osim ispitivanja
jedne Zrtve koja je stekla status posebno osetljivog svedoka. Zrtve su bile u pratnji
svojih advokata, prijatelja 1 €lanova porodice 1 svedoCile su bez zastitnth mera,
direktno odgovarajuéi na pitanja 1 tuZioca 1 odbrane, Cak 1 kada je optuZeni odlucio
da 1h sam ispituje nekoliko sati. Obe strane su koristile isti ulaz u sud 1 istu

Cekaonicu, §to je izazvalo napetost 1 verbalne incidente medu njima.

Na¢éin vodenja intervjua: Preovladujuéi utisak o nacinu na koji su osteCene

intervjuisane od strane odbrane (i branioca 1 optuZenog) jeste da se to u€injeno bez
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postovanja, pri Cemu je odbrana Koristila niz nedozvoljenih 1 neprimerenih tehnika
ispitivanja, ukljuCujuéi, ali ne ograniCavajui se na sugestivna pitanja, uvrede,
zastraSivanje, mizogine komentare itd.

Neki od 1zvoda iz transkripta sudenja su objavljeni ¢ak 1 u medijima 1 ilustruju gore

opisane pristupe ispitivanju jedne od Zrtava, Milene Radulovié:

1) Izvod iz transkripta svedolenja Zrtve koju je ispitivao optuZeni: "

Aleksié: Da li sam ja vas pozvao ili nagovarao u dramski studio?
Milena: Ne, sama sam.

Aleksi¢: Da li sam vas terao?

Milena: Odgovorila sam vec.

(Tu je Aleksi¢ glasno ponovio pitanje dva puta 1 zacrveneo se.)

Aleksi¢: Jesam li vam objasnio da moZete da napustite studio bilo kada?

Milena: Da, pre nego §to ste pocCeli da me silujete. Posle ste pretli. Znala sam
da ¢u snositi posledice jer ste vi to §to jeste. Tu gde jeste. Meni niko nece
verovatl. Bila sam u klopci. Ovo §to ste pitali je dok ste bili voljeni predavac, a

ne silovatelj 1 zlostavlja¢. Molila sam vas da ne radite to.
Aleksié: Da li ste mi ikad uputili primedbu za sedam godina, da li ste se Zalili?

Milena: Molila sam vas da ne radite to, gledali ste me kako venem. Kako me
uniStavate. Velika je razlika prvih Sest i po godina, ne moZete da me pitate kao

celinu.

Aleksi¢: Da, mogu da vas pitam. Je I’ ste davali primedbu? (upitao je

1Znervirano)

Milena: Odgovorila sam.

" Videti: https://www.blic.rs/vesti/hronika/napeto-na-sudjenju-miroslavu-miki-alek sicu-samozvani-
profesor-glume-prvi-put/vb8revg, pristupljeno 22. oktobra 2024. godine.
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Aleksié: Je 1 sam vam ikada upuéivao pretnje? Vama, vasim c¢lanovima

porodice, sestri?

Milena: Meni jeste, da ne biste voleli da mi se to dogodi sa Zivotom, ako
ispriCam Sta se desilo. Da mi niko ne veruje, da €e stati u vasu odbranu.
ISamarali ste me pred celim ¢asom, pred 30 svedoka kao da je vezba. Pokazali
ste mi da moZete da manipuliSete. Da me napravite ludom 1 da manipulisete
kao §to 1 dalje radite.

(Na ovo se Aleksi¢ osmehivao 1 upitao sudiju da i moze da "replicira’, na Sta
mu je sudija rekao da moZe samo da postavlja pitanja. A zatim je 1 ka sudiji

Aleksi€¢ viknuo: "Ja nisam ucitelj glume, nemojte me tako nazivati!".)
Aleksi¢: Izbegava da odgovori, je I’ to deo probe ili nije?

Milena: To je Samaranje. Samarali ste me 1 Sapnuli: "Je I’ vidis da je bolje da

me slusas?

2) Neadekvatan pristup je jo§ vise koristio branilac koji je u vise navrata
mnsinuirao da je maloletna Zrtva izazvala seksualni napad ili doprinela da
se on dogodi 1/1li nastavi:

Jedno od neprikladnih Aleksicevih pitanja osteéenoj bilo je da li je tek naknadno

odlucila da je silovana, nakon §to ju je pozvao telefonom 2019. godine.

Pitanja koja su dolazila od branioca bila su jo§ gora, pa je tako oSte¢enu Milenu

Radulovi¢ upitao da li je na Casove dolazila bez hulahopki da bi okrivljeni Aleksi¢

mogao lakse da je siluje.

I

Milena: Gurala sam ga rukama dok me je [jubio, a kada je poCeo da mi stavlja
prste u vaginu propinjala sam se na prste. Bili smo sli¢ne visine, ali mi se ¢inilo

da sam tada bila visa - naglasila je ona.

Jakovljevi€: Zasto ste to uradili kada su njegovi pokreti bili napred-nazad 1
gore-dole?
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Milena: To sam radila od bola. On je testirao koliko duboko njegovi prsti
mogu da udu 1 koliko njih moZe da stane. Plakala sam. U tim trenucima je
prestao da me ljubi.

Jakovljevi€ : Da li ste plakali?
Milena: Jesam. Na kraju mi je rekao: “Dobra s1.“

Advokat koji zastupa Aleksica nije oklevao da Zrtvama odgovorl na pitanja koja
mmaju za cilj da ih ponize. Dakle, postavljao je neprijatna pitanja poput: ,,Kako si
odbila da ti stavi jezik u usta“, ,Da li je tvoja glava bila visa ili niZa od njegovog
penisa, da li s1 ga gledala®, ,,Zasto nisi zatvorila® usta? ...

Procesna disciplina/mere koje je sud preduzeo radi zastite Zrtava:

Pored upotrebe neprimerenih pitanja, 1 okrivljeni 1 branilac su takode u nekoliko
navrata podizali glas, davali neprimerene komentare 1 izjave, ironi¢no se smejali,

pa Cak 1 krstili, ali 1 ulazili u raspravu sa advokatima ostecenih, kao 1 sa sudijom.

Branilac je to uglavnom €inio u situacijama kada su njegova pitanja odbacena od
strane suda, pa su se vele 1 predsednik veéa suoCili sa neophodnoséu primene
disciplinskih mera predvidenth ZKP-om. Tako su na viSe ro€ista vise puta
opominjali 1 optuZenog 1 branioca. Branilac je takode bio suo€en sa nov€anim
kaznama u viSe navrata.

Npr. Milena je u jednom trenutku, nakon neprimerene reakcie branioca, upitala
sudiju: ,,Da li mi se smeje?”, §to je on demantovao 1 rekao da se obra¢a prisutnima.
Sudija mu je tada rekao da je "veoma bezobrazan" i1 kaznio ga sa 100.000 dinara

zbog nepostovanja suda.

Medjjska pokrivenost:

Sudenje je privuklo ogromnu paZnju medija, uz aktivno u€esce obe strane, kroz

davanje medijskih izjava 1 intervjua, kao 1 putem drustvenith mreZa.
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Oko 980 novinskih ¢lanaka o ovom slucaju objavljeno je u srpskim Stampanim
mediima 1 medyskim portalima u periodu od januara 2021. do oktobra 2024.

godine, $to zna€i oko. 40 ¢lanaka mese¢no!"™

Mnogi od naslova bili su izvodi 1z najosetljivijeg dela svedoCenja Zrtava koji
objasmjavaju detalje seksualnog nasilja. Ono po Cemu se ovaj slucaj razlikuje od
sliénih, mediski interesantnih predmeta je to §to se u ovom slu¢aju ne moZe
govoriti o curenju poverljivih informacija 1z postupka jer sudenje, na zahtev
oSte€enih, teCe bez zadtimih mera. Medutim, gotovo po pravilu, svi medijski naslovi
su zasnovani na pitanjima koja odbija vecée/predsedavajuéi sudija, Cime se zastitna
mera pretvara u sredstvo za nanoSenje Stete Zrtvama kroz njthovo javno

poniZavanje.”

4.0.3.1. Mere usmerene na obezbedivanja procesne discipline 1 zastitu
osetliivih svedoka:

Kako smo prethodno objasnili normativni okvir koji se primenjuje na izricanje

sankclja onima koji kr$e pravila o prihvatljivom/dozvoljenom/poZeljnom nacinu

mtervjuisanja posebno osetljivih Zrtava 1 svedoka, potrebno je sagledati 1 aspekte

prakticne primene tih zakonskih resenja.

Pitanje prakti¢nih reperkusija primene ¢l. 370-374 KZ u praksi je pokrenut pre
nekoliko godina u kontekstu procene uticaja Strategije 1z 2016. godine 1 izrade
Nacionalne strategije za procesuiranje ratnih zlo€ina u Republici Srbiji za period
2021-2026.

Naime, Strategijom za 2016. godinu utvrdena je potreba doslednijeg sprovodenja
mera procesne zaStite oSteenih 1 svedoka u skladu sa odredbama Zakonika o
krivicnom postupku, sa akcentom na postovanje procesne discipline u pogledu
zastite oSteCenih 1 svedoka 1 posledi¢na reakcija nadleZnog tuZioca, DrZzavnog vea
tuzilaca 1 relevantne advokatske komore. ,Analiza podataka dostavljenih od strane
Drzavnog veca tuZilaca 1 Advokatske komore Srbije ukazuje da u periodu

sprovodenja Strategije nije primljena nijedna informacija od predsednika veéa o
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Ova informacya je zasnovana na analizi arhive mediskih objava dostupne na portalu
www.naslovi.net koji objedinjuje sve vesti gotovo svih medyskih portala u Srbiji. Pristupljeno 22.
oktobra 2024. godine.

" Za vise informacija o vezi izmedu medijskog izvestavanja o svedoCenju, zastiti privatnosti Zrtava 1
sekundarnoj viktimizaciji ranjivih Zrtava videti Poglavlje 3.8.
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opomenu iz Clana 374. Zakonika o krivicnom postupku, zbog neblagovremenog ili
neodgovaraju€e radnje javnog tuZioca ili lica koje th zamenjuje, Sto je izazvalo
odugovlaCenje postupka, niti je Advokatska komora Srbije dobila obavestenje o
v.d. ve¢a da obavesti UdruZenje o izreCenom ukoru advokatu za odugovlaCenje
postupka iz ¢lana 374. stav 3. Zakonika o krivicnom postupku.” Ovi podaci mogu
ukazivati na to da je stepen procesne zastite u meduvremenu pobolj$an, pa nije bilo
potrebe za aktiviranjem mehanizma iz ¢lana 374. ili da se navedeni mehanizam 1
dalje ne primenjuje uprkos potrebi. Predstavnici institucja sa kojima smo
razgovarali tokom sprovodenja monitoringa zauzeli su stav da u posmatranom

periodu nije bilo slu€ajeva krsenja procesne discipline.”

Moglo bi se re€i da je u ovoj analizi postavljeno pravo pitanje, pa je tim IKSI
odlu¢io da ove podatke jo§ jednom proveri tako S§to je zahtev za
prikupljanje/razmenu podataka o primeni odredaba 370, 3721 374 ZKP-a u praksi
dostavio Advokatskoj komori Srbije, zajedno sa upitnikom posebno razvijenim za

te potrebe, a radi prikupljanja slede¢ih podataka:

Deo I: Prikupljanje podataka i prevencija

1. Da i AKS redovno prikuplja podatke o primeni €l. 370, 372 1 374 ZKP-a
od strane advokatskih komora u sastavu AKS?

2. Ukoliko da, za koj period se dostavljaju podaci?

3. Da Ii advokatske komore u sastavu AKS prikupljaju podatke o primeni

ovih odredaba ZKP-a?

4. Da li je AKS stava da bi1 u odnosu na ovlaséenja organa postupka iz €lana
102, stav 2 trebalo uvesti obavezu obavestavanja nadleZne advokatske komore o

1zreCenoj opoment 1/ili nov€anoj kazni?

5. Dalije AKS u periodu 2017. do danas preduzimala neke od preventivnih
mera usmerenih na unapredenje tretmana narocito osetljivih Zrtava u procesnoj

funkciji osteCenog kao svedoka od strane advokata, kao 1 jaCanje poStovanja

" Kolakovié-Bojovié, M. (2021) Ex-Ante Analysis of the Situation in the Field of Prosecution of War
Crimes m the Republic of Serbia - for the purposes of drafting the National Strategy for War Crimes
Prosecution for the period 2021-2020. Ministry of Justice, Republic of Serbia, Belgrade, p. 23.
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procesne discipline od strane advokata, a u kontekstu primene ¢l. 102, 370, 372 1
374 ZKP (npr. obuke, izrada smernica 1 sl.)

Deo II: Posebna pitanja

1. Podaci o postupanju nadleZne advokatske komore u skladu sa obavezom
1z Clana 370, stav 3 ZKP-a:

1.1. Broj primljenih obavestenja o kaznjavanju advokata u skladu sa ¢lana 370,
stav 113 ZKP-a u periodu 1.1.2017-31.12.2023. godine

1.2 U koliko slu€ajeva od ukupnog broja primljenih obavestenja je advokat

postupao kao punomo¢nik oste€enog, a u koliko kao branilac?

1.3. U koliko sluCajeva je nadlezna advokatska komora obavestila sud o
preduzetim merama u skladu sa obavezom iz ¢lana 370, stav 3 ZKP-a? Ukoliko su
pored ukupnih, podaci dostupni po nadleznim podru¢nim advokatskim
komorama, molimo navedite 1 te podatke.

1.4. Navedite podatke o merama koje su nadleZne advokatske komore

preduzele prema advokatima koje je sud kaznio po osnovu ¢lana 370, stav 1 ZKP-
a u periodu 1.1.2017-31.12.2023. godine.

2. Podaci o postupanju nadleZne advokatske komore u skladu sa odredbom
Clana 372, stav 1 ZKP-a:

2.1 Broj primljenih obavestenja o iskljuCenju i1z daljeg postupka advokata u
skladu sa €lana 372, stav 1 ZKP-a u periodu 1.1.2017-21.12.2023. godine

2.2. U koliko slu€ajeva od ukupnog broja primljenih obavestenja je advokat

postupao kao punomo¢nik oste¢enog, a u koliko kao branilac?

2.8. Navedite podatke o merama koje su nadleZne advokatske komore
preduzele prema advokatima koje je sud iskljucio 1z daljeg toka postupka po

osnovu Clana 372, stav 1 ZKP-a u periodu 1.1.2017-31.12.2023. godine.
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3. Podaci o postupanju nadleZne advokatske komore u skladu sa obavezom
1z Clana 374, stav 3 ZKP-a:

3.1. Broj primljenih obavestenja o i1zreenoj opomeni advokatu u skladu sa

Clanom 374, stav 1 1 3 ZKP-a u periodu 1.1.2017-31.12.2023. godine

3.2. U koliko slucajeva od ukupnog broja primljenih obavestenja je advokat

postupao kao punomo¢nik oste€enog, a u koliko kao branilac?

3.3. U koliko sluCajeva je nadleZna advokatska komora obavestila sud o
preduzetim merama u skladu sa obavezom 1z ¢lana 374, stav 3 ZKP-a? Ukoliko su
pored ukupnih, podaci dostupni po nadleznim podru¢nim advokatskim

komorama, molimo navedite 1 te podatke.

3.4. Navedite podatke o merama koje su nadleZne advokatske komore

preduzele prema advokatima koje je sud kaznio po osnovu €lana 374, stav 1 ZKP-
au periodu 1.1.2017-31.12.2023. godine.

* ok ok ok

Iz AKS su zvani¢no odgovorili Institutu uz objasnjenje da nemaju traZene statisticke
podatke jer su ,,disciplinski organi advokatskih komora samostalni“. AKS je takode
1zrazio stav da ne bi trebalo da postoji obaveza prikupljanja statistickih podataka o
preduzetim merama po obaveStenju suda. Oni su takode IKSI tmu dali
informaciju da Komora kontinuirano preduzima mere po obavestenjima suda, ali
bez objasnjenja kakve su mere u pitanju, njthovom broju 1 prirodi, kao 1 broju

advokata na koje te mere uticu.

Sudjje uklju¢ene u diskusiju koju su organizovali IKSI 1 OEBS u okviru ovog
pocCetnog ciklusa monitoringa izrazile su zabrinutost zbog nedoslednosti prakse
njthovih kolega/sudija, jer nisu svi spremni da insistiraju na povratnoj informaciji
od advokatskih komora o preduzetim merama protiv advokata, a po obaveStenju
suda. Neki od njih su takode bili jasni da ponasanje advokata Cesto u velikoj meri
zavisi od ,praga tolerancije sudija“. Naime, rekli su da jaka pozicia sudije koji
Insistira na procesnoj disciplini moZe spreCiti advokate da se neprimereno

ponasaju prema Zrtvama i svedocima.
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P.17.

P.18.

P.19.

P.20.

P.21.

4.6.4. Preporuke za unapredenje

Usvojiti predloZene 1zmene ¢l. 103 1 104 ZKP-a usmerene na izricitu
zabranu unakrsnog ispitivanja posebno osetljivih svedoka.

Izmeniti ¢l. 102 ZKP u clju uvodenja obaveze suda da obavesti
nadleznu advokatsku komoru o novcanoj kazni izreCenoj advokatu
zbog neprimerenih radnji prema osetljivom svedoku iz st. 1 te odredbe,
kao 1 obaveza nadleZne advokatske komore da po prijemu obavestenja
od suda obavesti sud o preduzetim merama protiv tog advokata.

Izraditi 1 usvojiti novi Zakon o maloletnicima koji bi ukljucio detaljne
odredbe o 1spitivanju maloletnih Zrtava u svojstvu svedoka.

Ojacati interni mehanizam u nadleZnim advokatskim komorama koje
vodi Advokatska komora Srbije u cilju uspostavljanja jasnih 1 odrzivih
mehanizama vodenja evidencija, pripreme statistike 1 preduzimanja
mera po primljenim obavesStenjima suda o 1zreCenim disciplinskim
merama protiv advokata u krivicnom postupku.

Ojacati sveukupni pristup senzibilizaciji pravnih stru¢njaka ukljuCenih
u Intervjuisanje posebno osetljivih svedoka kroz:

a) Poboljsanje nastavnih planova 1 programa 1 udzbenika pravnih
fakulteta.

b) Unapredenje poCetne 1 kontinuirane obuke za sudjje 1 javne tuzioce
u Pravosudnoj akademiji, sa fokusom na potrebama osetljivih Zrtava i

svedoka 1 vestina potrebnih za njihovo pravilno ispitivanje.

¢) Unapredenje obuke za advokate u Advokatskoj akademuiji.
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4.7. Upotreba tehnickih sredstava za prenos slike 1 zvuka
(video lIinka) 1 mfrastrukturni preduslovi u pravosudu za
zastitu osetljivih Zrtava u funkei oste€enog kao svedoka

Izbegavanje situacija u kojima se Zrtva suoCava sa okrivljenim, ali 1 sa ostalim
uCesnicima u postupku, jedan je od glavnih zastitnth mehanizama za posebno

osetljive Zrtve 1 svedoke. Imajuéi to u vidu, nekoliko mehanizama igra vaznu ulogu:

a) SvedocCenja posredstvom audio 1 video veze iz drugih sudskih prostorija
(osim sudnice);

b) SvedoCenja ,na daljinu® koriste¢i audio 1 video vezu za svedoCenja od kuce
ili drugth prostorija;

¢) Svedocenja ,na daljinu® posredstvom tehni€kih sredstava za prenos slike 1
zvuka u kontekstu medunarodne (uglavnom regionalne saradnje);

d) Odvojeni ulazi u sud za Zrtve 1 svedoke 1 odbranu;

¢) Odvojene Cekaonice za Zrtve 1 svedoke 1 odbranu;

4.7.1. Relevantni medunarodni standardi

Direktiva 2012/029/EU, ¢l. 23(3)a prepoznaje mere za izbegavanje vizuelnog
kontakta 1zmedu Zrtava 1 prestupnika, ukljucujuéi i tokom izvodenja dokaza,
odgovarajuéim sredstvima, ukljuCujué¢i koriséenje komunikacione tehnologie,
zajedno sa merama koje obezbeduju da se Zrtva moZe sasluSati u sudnici bez
prisustva, posebno koris¢enjem odgovaraju¢e komunikacione tehnologije kao

vazZnog zastitnog mehanizma.

Direktiva 2011/093/EU u ¢lanu 20 priznaje moguénost da se dete Zrtva saslusa u
sudnici bez prisustva, posebno koris¢enjem odgovaraju¢ih komunikacionih
tehnologija kao jednog od najefikasnijih zastitnth mehanizama.

4.7.2. Pozitivno zakonodavstvo, uoceni nedostaci, planirane 1
tekuée 1zmene

Zakonik o krivicnom postupku prepoznaje upotrebu video linka kao jedan od
najefikasnijih zastitnih mehanizama koji se mogu primeniti na posebno osetljive
svedoke. Clan 104 ZKP predvida moguénost organa postupka da saslusaju
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posebno osetljivog svedoka koris¢enjem tehnickih sredstava za prenos slike 1
zvuka, pri Cemu svedok treba da bude u posebnoj prostoriji bez prisustva stranaka

1 drugih ucesnika u postupku.

Zakon o maloletnim uciniocima krivicnih dela 1 krivicnopravnoj zastiti maloletnih
lica u €lanu 152 predvida da, ako s obzirom na osobenosti krivicnog dela 1 svojstva
licnosti maloletnog lica, oceni da je to potrebno, sudija ¢e narediti da se maloletno
lice sasluSava upotrebom tehnickih sredstava za prenos slike 1 zvuka, a saslusanje
se sprovodi bez prisustva stranaka 1 drugih ucesnika u postupku, u prostoriji u kojoj
se svedok nalazi, tako da mu stranke 1lica koja na to imaju pravo, pitanja postavljaju
posredstvom sudije, psihologa, pedagoga, socijalnog radnika ili drugog stru¢nog
lica.

VaZno je napomenuti da, kada je re¢ o predmetima ratnih zlo€ina, gde regionalna
saradnja igra vaznu ulogu u obezbedivanju prisustva 1 spremnosti Zrtava 1 svedoka
za davanje 1skaza, pred organima drZava u regionu, ukljuCujuéi 1 organizaciju 1
vodenje svedoCenja putem video veze bez putovanja u druge drzave radi davanja
iskaza. U cilju podrske tim procesima, pravosudni organi (glavni tuZioci 1
predsednici nadleZnih sudova) u regionu potpisali su sporazume o podrscl Zrtvama
ratnih zlo¢ina. Najnoviji sporazum potpisan je u decembru 2024. godine izmedu

5

srpskog tuZioca za ratne zlo€ine 1 Vrhovnog drzavnog tuZioca Crne Gore."”

4.7.3. Izazovi u praksi

Kada je re€ o svedoCenjima putem audio 1 video veze iz sudskih prostorija osim
sudnice 1li svedoCenja na daljinu iz kuce ili drugih prostorija, nema sumnje da tri

faktora igraju klju¢nu ulogu:

a) Svest 1 spremnost kljuénih aktera (uglavnom suda) da koriste ovaj naCin
intervjuisanja posebno osetljivih svedoka.

b) Dostupnost, funkcionalnost 1 medupovezanost audio-vizuelnih sistema za

svedoCenja na daljinu.

” Vidi vise na: https://sudovi.me/vrdt/sadrza)/6x0Q), pristupljeno 30. decembra 2024. godine.
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¢) Adekvatna znanja 1 ve$tine pravosudnih profesionalaca o tome kako da
koriste opremu 1/ili dostupnost podrske od strane tehniara kako bi se

obezbedilo nesmetano svedoCenje na daljinu.

Rezultati prethodno sprovedenog istraZivanja pokazali su da postoji otvorenost na
strani sudija 1 tuZilaca da koriste audio-video tehniku za ispitivanje posebno
osetljivih Zrtava kao svedoka. Npr. rezultati pracenja sudske prakse o poloZaju
maloletnih Zrtava kriviénih dela pred sudovima u Republici Srbiji u 2020. godini
pokazali su da je u oba slucaja u kojima je Zrtvama u oba slu€aja dodeljen status
posebno osetljivog svedoka izvr§eno ispitivanje pomocu video linka, oba su prosla

bez tehni€kih smetnji, a jednom je pomogao tehnicar.”™

Ovo je potvrdeno 1 kroz istraZivanje koje su sproveli Stevanovi€¢ 1 Markovi¢ 2024.
godine” u okviru koga su kontaktirani su svi visi sudovi u Srbiji. Razgovori su
obavljeni sa sekretarima, sudijama za maloletnike, a u dva sluCaja 1 sa
predsednicima suda. Ponovili su prioritete koje svi predstavnici 1 drugth institucija
sistema: policija, tuZila$tva 1 centri za socyjalni rad, istiCu: unapredenje sopstvenih
znanja, unapredenje tehniCke opremljenosti svojih institucija 1 potrebu za

uklju¢ivanjem adekvatnih stru¢njaka u postupku saslu$anja deteta.

Kada je u pitanju dolazak u sud 1 izbegavanje mogucénosti da se osteéeni 1 svedoci
sretnu sa okrivljenima, u nekim sudovima to tehnicki nije moguce zbog nedostatka
prostora 1 prenaseljenosti samih zgrada koje dele sa tuZilaStvima 1 drugim
sudovima. Ovaj problem prevazilaze tako da se posebno osetljiv svedok poziva
nesto ranije od termina saslusanja. Do saslusanja boravi u AV sobi ili u kabinetu

namenjenom predstavniku SluZbe za pomo¢ i podrsku osteéenima i svedocima.

Problem prenaseljenosti sudskih zgrada je prisutan gotovo u svim sudovima.
Vedina sagovornika iz sudova koji ne poseduju AV sobu, istakli su da je oteZavajuca
okolnost gde bi u prostoru suda, ona mogla biti instalirana. Problem je 1 prostorija
za smestaj SluZbe za pomo¢ i podrsku oste€enima i svedocima. Predstavnici ovih

sluzbi veoma Cesto dele prostoriju sa drugim sudijskim pomoénicima.

" Vidi vise u: Kolakovié¢-Bojovié, M. (2022) Final report on the monitoring of court practice on the
position of juvenile victims of crime before the courts in the Republic of Serbia i 2020. Institute of
Criminological and Sociological Research, Belgrade, dostupno na: http://institutecsr.iksi.ac.rs/339/.
7 Stevanovié, 1., & Markovié, 1. (2024) The Position of Juvenile Victims and Witnesses in Criminal
Proceedings: Where are We now and What is Next. In: International scientific thematic conference
The Position of Victims in the Republic of Serbia, Pali¢, 12-13 June 2024. Institute of Criminological
and Sociological Research, Belgrade, pp. 165-182.
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U komunikaciji sa predstavnicima visih sudova koji ne poseduju moguénost
sasluSanja putem videokonferencijske veze instalirane u AV sobi, jasno se istiCe da
imaju uvid 1 potrebu posebne zastite maloletnih lica kao osteéenih 1 svedoka.
Navode da nastoje da u svakom pojedina¢nom slu€aju nadu odgovaraju¢i nacin
postupanja. Neki koriste tehni¢ka sredstva za audio-vizuelni prenos javnih
tuZilastava koja su u njihovoj zgradi, ukoliko ga ona poseduju. Mnogi koriste druge
(priru¢ne) tehnicke uredaje za audio-vizuelni prenos 1/ili snimanje, a vezu
instaliraju ad hoc.™

Kada su u pitanju svedoCenja putem audio 1 video linka za svedo€enja na daljinu u
kontekstu medunarodne (uglavnom regionalne saradnje) u srpskom pravosudu,
ona se uglavnom koriste u postupcima za ratne zlocine, §to je logi¢no s obzirom na
regionalni karakter sukoba 1990-1h godina, ali 1 zbog ¢injenice da su TuZilastvo za
ratne zloc¢ine 1 Vidi sud u Beogradu medu prvim institucijama opremljenim
neophodnim tehncékim resenjima. Samo u periodu od 2016. do 2020. godine
SluZba za pomo¢ 1 podrSku oste¢enima i svedocima je direktno uCestvovala u
organizaciji 256 video konferencijskih poziva, a podrsku Sluzbe dobilo je 313
svedoka koji su svedoCili po zamolnicama. Za potrebe sudova 1 drZavnih
odvjetnistava u Republici Hrvatskoj pruZena je podrSka za 156 svedoka, 142
svedoka po zamolnicama sudova 1 tuZilastava Bosne 1 Hercegovine 1 15 svedoka

9

po zamolnicama drZavnih organa Crne Gore."”

Medutim, ni postojanje tehniCkih preduslova za sprovodenje ispitivanja svedoka
putem video linka ne garantuje nuzno da ¢e ovako dat iskaz biti dat na odgovarajuéi
nacin. Tako je monitoring sudenja za ratne zlo¢ine tokom 2021. godine pokazao
da su u predmetu Sanski Most-Lusci Palanka, glavni pretresi odrZavani u sudnici u
kojoj ne postoje tehni¢ki uslovi da publika koristi slusalice. Stoga je za publiku
pracenje iskaza svedoka koji se ispituju putem videokonferencijske veze veoma
oteZano, s obzirom na to da je kvalitet zvuka veoma los. Tonsko pracenje iskaza

180

pomocu slusalica omoguceno je samo sudskom vecu 1 uesnicima u postupku.

Naime, prostorije za svedoke u UstaniCkoj 29 su uredene jos 2006. godine 1

" Ibidem.

" Kolakovié-Bojovié, M. (2021) Ex-Ante Analysis of the Situation in the Field of Prosecution of War
Crimes m the Republic of Serbia - for the purposes of drafting the National Strategy for War Crimes
Prosecution for the period 2021-2026. Ministry of Justice, Republic of Serbia, Belgrade, p. 26.

™ Vidi vise u: Humanitarian Law Center (HLC) (2022) War crimes trials in Serbia during 2021, p.
137, dostupno na: https://www.hlc-rde.org/wp-content/uploads/2022/05/Godisnji_izvesta; 2022-
en.pdf, pristupljeno 11. septembra 2024.
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potrebna im je adaptacija, posebno imajuéi u vidu broj lica koja su koristila objekte
Sluzbe u svojstvu svedoka ili osteéenih, kako 1z predmeta ratnih zlo¢ina tako 1
organizovanog kriminala. Oprema za video konferenciju je zastarela 1 postavljena
je pre 20 godina, Sto stvara poteskoée u ispitivanju svedoka, u vidu Cestih prekida 1
znatno duZeg vremena ispitivanja svedoka nego $to je potrebno, kao i prekida toka

181

mish svedoka 1 osteéenih tokom njihovog svedocCenja.

Jedna od inicjjativa koja, nazalost, nije uspela da obezbedi odrZivost, ali je vredna
pomena jeste uspostavljanje mobilnth timova za intervjuisanje maloletnika van
sudskih prostorija, uglavnom direktno iz njihovih domova. To je uradeno kroz
Cetirl regionalne jedinice, u gradovima u kojima se nalaze apelacioni sudovi, sa
mandatom da pokrivaju podrudja iz nadleZnosti tih sudova. Svaka od Cetiri jedinice
za podrsku decl Zrtvama bila je opremljena mobilnom opremom za snimanje 1
vozilima u cilju sprovodenja ispitivanja po meri dece van sudova $to je viSe moguce.
Strucnjaci za ovu novu uslugu angaZovani su iz reda psihologa zaposlenih u javnim
ustanovama u okviru sistema socnalne zastite, sa velikim prethodnim iskustvom u
radu sa decom. Prema podacima UNICEF-a, od pusStanja u rad nove usluge (od
marta 2015. do januara 2016. godine), do septembra 2017. godine, Jedinice su
obavile 158 intervjua sa decom u kriviCnim postupcima. Tokom intervjua, nisu
pripremljeni standardizovani listovi za evidentiranje sluCajeva u kojima su jedinice
pruzile pomo¢. Shodno tome, ne postoje detaljni podaci o Zrtvama 1 sluCajevima.
Nazalost, nakon isteka projekta, posto nije bilo resenja da se timovi ugrade u
Institucionalni sistem (ni pravosudni 1li sistem socijalne zastite), ova moguénost
davanja iskaza viSe nije dostupna."™

4.7.5.1. Audio-vizuelna oprema 1 ifrastrukturni uslovi osim audio 1 video
opreme: Trenutni status

Iako je 1 nabavka audio-vizuelne opreme u srpskom pravosudu pocela na ad hoc

osnovi pre oko 20 godina, sistemski pristup ovom pitanju uveden je 2020. godine

kroz Strategiju za Zrtve koja je prepoznala potrebu za nabavkom opreme za sve vise

" Kolakovié-Bojovié, M. (2021) Ex-Ante Analysis of the Situation in the Field of Prosecution of War
Crimes in the Republic of Serbia: for the purposes of drafting the National Strategy for War Crimes
Prosecution for the period 2021-2026. Ministry of Justice, Republic of Serbia, Belgrade, dostupno
na: http:/institutecsr.iksi.ac.rs/345/1/War%20crimes%20ex-ante%20analysis.pdf, pristupljeno 10.
septembra 2024. godine.

™ Kolakovi¢-Bojovi¢, M. (2018) Child Victims in Serbia - Normative Framework, Reform Steps and
LU Standards. In: Pravda po meri deteta - medunarodni nau¢ni tematski skup, 6-7. jun 2018, Palic.
Institut za kriminoloska 1 socioloska istraZivanja, Beograd, str. 171-183.
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sudove 1/1li tuZilastva 1 postavila jasne indikatore u tom pogledu u AP 2023-2025.

Kada je re¢ o trenutnom stanju tehnicke opreme, ™ kroz projekat i donaciju OEBS-
a (IPA 2016 projekat) u partnerstvu sa Ministarstvom pravde Republike Srbye,
ubrzan je proces nabavke opreme, zajedno sa renoviranjem/adaptacijom posebnih

prostorya za Zrtve 1 svedoke.

Cetiri dodatna suda opremljena su AV sobama u periodu od 2021. do 2028.
godine: Visi sud u Kragujeveu, Visi sud u Kruseveu, Visi sud u Novom Pazaru 1
Visi sud u Sapcu. Pored ova Cetiri visa suda, u Visem sudu u Beogradu ponovo je
instalirana 1 AV sala jer je dotadasnja tehnicka oprema bila nekompatibilna sa
novim elektronskim sistemom nakon renoviranja zgrade Suda, odnosno Palate
pravde. Na Pravosudnoj akademiji istaliran je elektronski sistemski server koji se
koristi u ovim video konferencijskim vezama u sudovima. Pored ovoga, kroz isti
projekat je najavljeno da se tokom 2024. godine planira opremanje dodatnih pet
sudova sa posebnim prostorijjama za uzimanje izjava dece 1 posebno ugroZenih
svedoka (opremljene video konferencijskim linkovima za audio-vizuelni prenos do
sudnica, poznatije kao ,AV sobe®) 1 drugi sudovi bie opremljeni 1 narednih
godina. Ministarstvo pravde utvrduje listu prioriteta na osnovu broja predmeta u

kojima su maloletne Zrtve.

U sledecoj tabeli su prikazani podaci o tehniCkim moguénostima visih sudova da
sprovode ispitivanje putem video konferencye sa decom ili maloletnicima kao
Zrtvama 1li svedocima van sudnice:

Tabela 1: Visi sudovi u Srbiji, tehnicka opremljenost za primenu €l. 152 Zakona o
maloletnicima, april 2024.godine

Visi sudovi Posebna prostorija za Instalirana audio-vizuelna oprema
uzimanje iskaza od dece 1
drugih posebno osetljivih
svedoka
1 | Beograd Da Da
2 | Valjevo Da Da

(Al istiCu da je oprema je zastarela
1 bez mogunosti  veze sa

prostorijama izvan suda)

™ Stevanovié, 1., & Markovié, 1. (2024) The Position of Juvenile Victims and Witnesses in Criminal
Proceedings: Where are We now and What is Next. In: International scientific thematic conference
The Position of Victims in the Republic of Serbia, Pali¢, 12-13 June 2024. Institute of Criminological
and Sociological Research, Belgrade, pp. 165-182.
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3 | Vranje Da Da
4 | Zajelar Ne Ne
5 | Zrenjanin Ne Ne
6 | Jagodina Ne Ne
7 | Kraguyjevac Da Da
8 | Kraljevo Ne Ne
9 | Krusevac Da Da
10 | Leskovac Ne Ne
11 | Negotin Ne Ne
12 | Ni§ Da Da
13 | NowviPazar Da Da
14  Now Sad Da Da
15  Pancevo Ne Ne
16 | Pirot Ne Ne
17 | PoZarevac = Ne Ne
18 | Prokuplje Ne Ne
19 | Smederevo = Ne Ne
20 | Sombor Ne Ne
21 | Sremska Ne Ne
Mitrovica
22 | Subotica Ne Ne
23 | Utzice Ne Ne
24 | Cacak Ne Ne
25  Sabac Da Da
Ukupno 9 ima AV sobu 9 ima instaliranu A.V. opremu
16 ne poseduje AV sobu Od 16 sudova koji nemaju AV

tehniku, veéina navodi da koristi
neki oblik pomoc¢ne tehnike ili
AV tehniku VJT sa kojima deli
zgradu

Kada su u pitanju infrastrukturni uslovi osim AV opreme, u nekim sudovima je
tehniCki tesko izvodljivo izbeéi moguénost da Zrtve 1 svedoci naidu na optuZenog,
zbog ograniCenosti prostora 1 prenaseljenost u zgradama koje dele sa tuzilagtvima
1 drugim sudovima. Intervjuisani profesionalci su potvrdili da Zrtve Cekaju do
sasluSanja u AV sobi ili odredenoj kancelariji za predstavnike SluZbe za pomoc 1
podrsku Zrtvama i svedocima. Medutim, problem prenaseljenosti sudskih zgrada
postoji u skoro svim sudovima. Veéina ispitanika iz sudova bez AV prostorija

1stakla je poteskoée u pronalaZenju odgovarajueg prostora za instalaciju AV sobe
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unutar suda. Drugi 1zazov je pronalaZenje odgovarajuéih prostorija za smestaj
SluZbe za pomo¢ 1 podr$ku Zrtvama 1 svedocima. Predstavnici ove sluZbe Cesto

dele poslovni prostor sa drugim sudijskim pomoc¢nicima *'(gde postoje).

U veéini novoizgradenih ili sveobuhvatno renoviranih sudskih zgrada postoje
tehniCke moguénosti podele ulaza. Medutim, €ak 1 ovo pitanje je prepoznato kao
neophodnost, jo§ uvek ne postoji Kkatalog infrastrukturnih zahteva za
obezbedivanje pristupa pravdi u skladu sa relevantnim medunarodnim
standardima za Zrtve. Ovo treba prepoznati 1 kao razlog da je €ak 1 u nekoj
sveobuhvatnoj (re)konstrukciji pravosudne infrastrukture propustena mogucénost

adaptacije posebnih prostorija za Zrtve.

4.7 4. Preporuke za unapredenje

P.22. Razviti katalog infrastrukturnih zahteva usmerenih na obezbedivanje
pristupa pravdi u skladu sa relevantnim medunarodnim standardima za
Zrtve.

P.23.  Nastaviti tekuéi proces nabavke audio i video opreme za sudove i javna
tuZilaStva sa ciljem dostizanja targeta definisanih Strategijom za Zrtve

2020-2025.

P.24.  Sprovoditi obuke za pravne struénjake u sudovima i tuZilagtvima kako
b1 se osigurala adekvatna upotreba novonabavljene audio 1 video
opreme.

P.25.  Osigurati da sve tekue ili planirane rekonstrukcije pravosudne
infrastrukture budu u skladu sa potrebama Zrtava.

™ Ibidem.
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4.8. Zastita privatnosti  Zrtava 1 medisko 1zveStavanje o
sudenjima

U eri rastuceg uticaja medija, kao 1 ekspanzije njihovih novih 1 hibridnih formata
poput drustvenih mreZa, podkasta (podcasts), blogova, vlogova 1 sl, sve je kraci
period 1zmedu dogadaja u realnom Zivotu 1 dostupnosti informacija 0 njima u
razli¢itm medyima. Ovo samim tim povec€ava stepen Stetnih posledica ukoliko se
u medijima obelodanjuju informacije o (posebno ranjivim) Zrtvama. Ozbiljnost

takve prakse je najvidljivija kada su u pitanju deca Zrtve.

Imajuci ovo na umu, neosporna je potreba ne samo da nacionalno zakonodavstvo
prepozna najvise medunarodne standarde u oblasti pravosuda po meri dece 1 prava
rtava, veé 1 da profesionalci u kontaktu sa decom i Zrtvama budu adekvatno
obuCeni za njithovu primenu. Najzad, moZda je kljuéni korak u neophodnost
kontinuirane saradnje 1 razmene iskustava izmedu profesionalaca u institucijama
pravosuda, socijalne zastite, zdravstva 1 obrazovanja, s jedne strane, 1 predstavnika
medija s druge strane."™

Uzimaju¢i u obzir obuhvat ove analize, u ovom poglavlju neCemo se baviti svim
aspektima medijskog tretmana Zrtava, ve¢ onima koji su usko povezani sa zastitom
privatnosti u procesu ispitivanja Zrtava i1 (ne)isklju¢enja javnosti, kao 1 izve§tavanjem
medija o tim postupcima.

4.8.1. Relevantni medunarodni standardi

Clan 21. Direktve 2012/029/EU predvida obavezu da se osigura da nadlezZni
organi tokom krivicnog postupka mogu preduzeti odgovarajuCe mere za zastitu
privatnosti, ukljuCujuéi licne karakteristike Zrtve uzete u obzir u individualnoj
proceni, i slike Zrtava i njihovih €lanovi porodice. Stavise, drZave Elanice ée
obezbediti da nadlezni organi mogu preduzeti sve zakonske mere da sprece javno

sirenje bilo koje informacije koja bi mogla da dovede do identifikacije deteta Zrtve.

" Kolakovi¢-Bojovi€, M. (2022) Child victims and media: Manual and curriculum for the training of
professionals i contact with child vicams of criminal offences. Child Rights in Serbia (CRIS),
Belgrade.
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Da bi zastitile privatnost, licni integritet 1 line podatke Zrtava, drZave Clanice Ce,
uz posStovanje slobode izrazavanja 1 informisanja 1 slobode 1 pluralizma medija,

podsticati medije da preduzmu mere samoregulacije.

Zastita privatnosti 1 identiteta Zrtava trgovine ljudima, propisana Clanom 6.
Palermo protokola 1 clanom 11. Konvencije Saveta Evrope o borbi protiv trgovine
ljudima, jedan je od osnovnih uslova za zastitu Zrtava trgovine ljudima u sudskim

postupcima.

Direktiva 2011/093/EU, ¢lan 20 predvida obavezu drzava €lanica da preduzmu
neophodne mere da obezbede da se sasluSanje odrzi bez prisustva javnosti; da se
dete Zrtva saslu$a u sudnici bez prisustva, posebno kori§éenjem odgovarajucih
komunikacionih tehnologija. Drzave Clanice ¢e preduzeti neophodne mere, kada
je u interesu dece Zrtava 1 uzimajuéi u obzir druge preovladujuce interese, da
zatite privatnost, identitet 1 imidZ dece Zrtava, 1 da sprecCe javno Sirenje bilo kakvih
mformacya koje b1 mogle da dovedu do njihove identifikacye.

4.8.2. Pozitivno zakonodavstvo, uo€eni nedostaci, planirane 1
teku€e izmene

Relevantni zakonodavni okvir po ovom pitanju je veoma sloZen 1 ukljuue, ne
samo Ustav1ZKP, ve¢ 1 pravila postupka u sudu 1 javnom tuzilastvu, kao 1 medijsko
zakonodavstvo:

Ustav Republike Srbije predvida u €lanu 32 da se javnost moZe iskljuciti tokom
Citavog postupka koji se vodi pred sudom ili u delu postupka, samo radi zastite
Interesa nacionalne bezbednosti, javnog reda 1 morala u demokratskom drustvu,
kao 1 radi zastite interesa maloletnika ili privatnosti u€esnika u postupku, u skladu

186

sa zakonom.

Zakonik o krivicnom postupku (¢l. 362-365) detaljno ureduje vaZenje nacela
Javnosti na glavnom pretresu, kao 1 moguénosti za njeno isklju€enje, uzimajuéi u
obzir inter alia i potrebu zastite Zrtava, 1 to kroz vise osnova koji se tiCu interesa
maloletnika, privatnosti uCesnika u postupku 1 drugih opravdanih interesa u
demokratskom drustvu. Istovremeno, ZKP precizira krug lica koja mogu

prisustvovati glavnom pretresu 1 kada je javnost iskljuCena, ¢ime se dodamo

* Ustav Republike Srbije (,,SI. glasnik RS br. 98/2006 1 115/2021).
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ykanalise“ tok 1 eventualno Sirenje informacija o Zrtvama i samom postupku. Pored
toga, Clan 104 ZKP omogucava ispitivanje svedoka bez prisustva stranaka, u

zasebnoj prostoriji, koriséenjem tehnickih sredstava za prenos slike 1 zvuka."”

Da je problem ali 1 vaZnost komunikacije sudova sa medijima odavno prepoznat,
pokazuju i odredbe Sudskog poslovnika™ koji u €lanu 57, u cilju obezbedivanja
objektivnog, pravovremenog i tatnog obavestavanja javnosti o radu suda 1 sudskim
postupcima, obavezuje predsednika suda, sudye 1 sudsko osoblje da obezbede
potrebne uslove, kao 1 odgovarajuéi pristup medijima u pogledu aktuelnih
informacija 1 postupaka koji se vode u sudu, vode¢i racuna o interesima postupka,
privatnosti, kao 1 bezbednosti u€esnika u postupku. ,,Informacije o pravnosnazno
okonCanim postupcima pred sudom obavezno se objavljuju kada je zakonom, ili
posebnim propisom predvideno, kao 1 u slu€ajevima za koje je javnost posebno
zainteresovana. Informacije 1 podaci koji se dostavljaju javnosti moraju biti tacni 1
potpuni. Podaci koji prema posebnim propisima predstavljaju tajnu 1 zastieni

podaci Cije objavljivanje je iskljuCeno ili ograni¢eno zakonom se ne saopstavaju. “

Dakle, ve¢ propisivanjem ove obaveze, precizirano je da je njen obim uslovljen,
izmedu ostalog, potrebom da se zastiti bezbednost 1 privatnost ucesnika u
postupku. Pored toga, sudski poslovnik konkretizuje nacine izvrSenja ove obaveze,

predvidajuéi da se:

- Vreme, mesto 1 predmet sudenja svakodnevno objavljuju na vidnom mestu
1spred prostorije u kojoj €e se sudenje odrzati, info tabli u elektronskom

obliku ili na drugi pogodan nacin.

- Za sudenje za koje postoji veCe Interesovanje javnosti sudska uprava Ce
obezbediti prostoriju koja moZe primiti ve¢i broj lica. Sudsko vece je
duZno da po nalogu predsednika odrzi sudenje u vecoj prostoriji koja je

9

obezbedena."™

" Vidi vise u: ASTRA, PoloZaj i prava Zrtava u krivicnom postupku - Analiza sudske prakse za 2017.
godinu za krivicna dela posredovanje u vrenju prostitucije, trgovina ljudima 1 trgovina maloletnim
licima radi usvojenja, dostupno na:
https://drive.google.com/file/d/116aCZGbtc2VDg3V 1 hc]btuQ40IARmufE/view.

" Sudski Poslovnik ('Sl. glasnik RS", br. 110/2009, 70/2011, 19/2012, 89/2018, 96/2015, 104/2015,
113/2015 - ispr., 39/2016, 56/2016, 77/2016, 16/2018, 78/2018, 43/2019 1 93/2019).

™ Pored navedenog, sud najmanje jedanput godi$nje, a najkasnije do 1. februara tekuée godine za
prethodnu godinu, izraduyje informator sa osnovnim podacima o radu, koji su propisani posebnim
zakonom 1 ovim poslovnikom, a od znaCaja su za ostvarivanje prava gradana i prezentaciju
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U Clanu 58, Sudski poslovnik se posebno bavi pitanjem komunikacije sa medijima

u vezl sa pojedinacnim predmetima 1 poverava ovlas€enje za to:
- predsedniku suda
- licu zaduZenom za informisanje javnosti (portparol)
- posebnoj sluzbi za informisanje javnosti

Clanom 58. Sudskog poslovnika predvideno je 1 da prilikom kontakta sa javnoscu
1 medyima, sudovi koriste sredstva savremene komunikacpye u skladu sa
materijalno-tehni¢kim moguénostima suda (prostorija za pres konferencije - medija

centar, izveStavanje putem internet-stranica 1 sl.).

Sudski poslovnik posebno ureduje 1 uslove pod kojima se u zgradi suda moze
odobriti fotografisanje 1 audio/video snimanje (€. 59-60)" Prilikom davanja
odobrenja za fotografisanje 1 snimanje vodie se raCuna o interesovanju javnost,

interesu postupka, privatnosti 1 bezbednosti uc¢esnika u postupku.

I pored pomenutih slabosti sudskog sistema, vaZno je napomenuti da su problemi
u praksi jo§ izrazeniji u fazi predistraZnog postupka 1 1strage kojima rukovodi javni
tuzilac, a vaznu ulogu ima policija.

U tom smislu, od velikog znacaja su odredbe Pravilnika o upravi u javnim

tuzilastvima (Pravilnik)"', koji u ¢l. 66-71 ureduje obavestavanje javnosti, odnosno

organizacije rada suda javnosti. Informator sadrZi: naziv 1 sediste suda; godisnji raspored poslova;
kontakt informacije (telefon, faks, internet-stranicu 1 adresu elektronske poste), imena rukovodilaca
sudske uprave, podatke o radnom vremenu suda i njegovih sluZbi, imena i kontakte lica ovlaséenih
za prijem, obaveStavanje stranaka 1 postupanje po prituZbama, imena 1 kontakte lica ovlaséenih za
izdavanje uverenja 1 overu potpisa; imena i kontakte lica ovlaséenih za omogucavanje razgledanja,
prepisivanja 1 Kopiranja spisa.
Informator iz stava 1. ovog €lana, zbirke odluka 1 pravnih stavova, sud moZe objavljivati u Stampanom
ili elektronskom obliku. (Clan 61. Sudskog poslovnika).
" Fotografisanje, audio 1 video snimanje u zgradi suda moZe se obaviti samo uz prethodno pribavljeno
pisano odobrenje predsednika, u skladu sa posebnim zakonom. Fotografisanje, audio 1 video
snimanje na roci§tima u cilju javnog prikazivanja snimka obavlja se po odobrenju predsednika, uz
prethodno pribavljenu saglasnost predsednika veca, sudije 1 pisanog pristanka stranaka 1 u€esnika
snimljene radnje. Fotografisanje, audio 1 video snimanje u sudnici, nakon pribavljenog odobrenja,
obavljace se pod nadzorom sudije, na nacin koji obezbeduje nesmetan tok sudenja i1 red u sudnici.
" Pravilnik o upravi u javnim tuZilastvima ("SI glasnik RS", br. 110/2009, 87/2010, 5/2012, 54/2017,
14/2018 1 57/2019).
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pristup informacijama od javnog znacCaja. Interesantno je da Pravilnik u navedenim

Clanovima prepoznaje tri kategorije pitanja o kojima obavestava javnost:
- stanje kriminaliteta 1 ,druge pojave koje zapazi u radu®

- rad javnog tuzilastva (pod uslovom da time ne Steti interesima postupka ili

ne ugroZava privatnost u€esnika postupka)
- pitanja ,iz nadleZnosti javnog tuZilastva“

Iako prepoznaju potrebu zastite privatnosti u€esnika postupka, ve¢ na prvi pogled
jasno je da su odredbe Pravilnika uopstene, neprecizne 1 u neku ruku arhaiCne,
odnosno starovremenske, neprilagodene savremenim potrebama demokratskog
drustva.

U istom maniru pisane su odredbe clana 67. Pravilnika, koje ureduju nacin
obavestavanja javnosti. Ipak, u ovom segmentu, Pravilnik prepoznaje potrebu
dodatne zaStite interesa deteta 1 predvida da javni tuZilac obaveStava javnost na
nacin koji neée dovesti do odavanja tajnih podataka, vodeci racuna o interesima
morala, javnog poretka, nacionalne bezbednosti, zastiti maloletnih lica, privatnog

Zivota 1 nacionalnim osec¢anjima.”

Ovlas€enja za obavestavanje javnosti uredena su na sliCan nac¢in kao u sudovima,
pa tako obavestavanje javnosti vr$i javni tuZilac ili zamenik javnog tuZioca koga on
odredi, odnosno portparol javnog tuzilastva. Ipak, u pogledu konkretizovanja
nacina na koji ovlas¢ena lica obavestavaju javnost, kao modaliteti obaveStavanja
A L . -
predvideni su usmena ili pismena saopStenja 1 izjave " ili putem javnih glasila ili na
drugl pogodan nacin, o pokretanju postupka u slu¢ajevima za koje se interesuje Sira
javnost, vode¢i pri tom raCuna o interesima pravilnog vodenja postupka i

opravdanoj zastiti icnosti na koje se podaci odnose.

Pravilnik o upravi u javnim tuzilaStvima ne predvida eksplicitno obavezu (ni
mogucénost) javnog tuzilaStva da organizuje konferencije za medye, vec
Jednostrano obavestavanje javnosti putem izjava 1 saopstenja.

* Sliénu formulaciju sadrZzi 1 Poglavlje 4. Komunikacione strategije tuZilastva.

“ Pismene 1zjave ili saopstenja sacini€e se u najmanje dva primerka, od kojih se jedan ¢uva u javnom
tuZilastvu. O usmenim izjavama ili saopstenjima sacini€e se sluZbena beleska u kojoj €e se navesti
kada je 1 kome data izjava ili saopstenje, kao 1 njihova sadrzina (€lan 69. Pravilnika).
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Pravilnik predvida obavezu da se javnim glasilima omogucava pristup javnom
tuZiocu, zameniku javnog tuZioca zaduZenom za obaveStavanje javnosti ili
portparolu javnog tuZilastva, ali ne predvida Sta ovo znaci u praksi, odnosno da li
se ova) pristup ostvaruje liénim kontaktom, telefonom ili e-mailom. Takode,
Pravilnik obavezuje lica ovlaséeno za kontakt sa medijima da, ukoliko nisu u
moguénosti da daju izjavu 1li saopstenje, da o tome saopste razloge 1li da saopSte

vreme, mesto 1 nacin davanja izjave ili saopstenja.""

Vodi¢ za komunikaciju javnog tuZilastva, medija i javnosti’, koji je DrZzavno veée
tuzilaca usvojilo 26. januara 2015. godine, da bi u praksi olak$alo primenu
Komunikacione strategije tuZzilastva, saopStavanju podataka o maloletnicima u
krivicnom postupku posveCuje jedva pola stranice, ograniCavajuéi se samo na
navodenje zakonskog teksta, bez ljedne napomene o vaZnosti 1 razlozima zastite

privatnosti maloletnika, a narocito maloletnih Zrtava u krivicnom postupku.

Vazno je istaci da se rad na izradi novih podzakonskih akata - kako Pravilnika
o upravi u javnim tuZila$tvima, tako 1 Sudskog poslovnika, odvija u duzZem
vremenskom periodu (od donoSenja novog Zakona o javnom tuZilastvu 1 Zakon

196

o uredenju sudova).” U ovom procesu, duZnu paZnju treba posvetiti
unapredenju gore navedenih odredbi koje se odnose na transparentnost

krivicnog postupka 1 komunikaciju sa medijima.

Paralelno, veliki uticaj na 1zbegavanje sekundarne viktimizacyje 1 zastitu posebno
osetljivih Zrtava ima Zakon o javnom informisanju 1 medijima (u daljem tekstu:

197

ZJIM) koj su relevantni za ovo pitanje.

7ZJIM u Clanu 85. predvida da se informacije 1z krivicnog postupka koji je u toku
mogu objaviti ako su iznete na glavnom pretresu ili ako su pribavljene ili ako su
mogle biti dobijene od organa javne vlasti na osnovu zakona kojim se ureduje
pristup informacijama od javnog znaCaja. Pored navedenog, u Clanu 88. je

predvideno da se, u cilju zastite slobodnog razvoja li¢nosti maloletnika, posebno

194

Javni tuzilac, zamenik javnog tuZioca i zaposleni, kada u svoje ime govore ili pisu u javnim glasilima
o pravnim, drustvenim ili pojedinim pitanjima javnotuZilacke i sudske prakse, duzni su da objasne da
ne istupaju u ime javnog tuZilastva. (Clan 70. Pravilnika).
“  Vodi¢ za komunikaciju javnog tuZilaStva, medija 1 javnosti, dostupno na:
http://nt.gov.rs/upload/Document/File  ¢1/2016-03/Vodic Za Komunikaciju.pdf, pristupljeno 4.
januara . godine.
] 2022. god
“ Ovo je razlog zasto se fokusiramo na odredbe ranijih pravilnika koji koriste stara imena institucyja
1 funkcya koje su bile u upotrebi pre ustavnih amandmana.

funkctja ko bil trel tavnil d
" Zakon o javnom informisanju 1 medijima ("Sl. glasnik RS", br. 192/2023).
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mora voditi raCuna da sadrzaj medija 1 nac¢in distribucije medija ne naskode
moralnom, intelektualnom, emotivnom 1l socyjalnom razvoju maloletnika. ZJIM
Insistira na zastiti dostojanstva licnosti lica na koje se odnosi informacija, definisuci
dostojanstvo licnosti kao Cast, ugled, odnosno pijetet. Zakon predvida da se
prikazom ili opisom scene nasilja u mediju ili medijskom sadrZaju ne sme povrediti
dostojanstvo Zrtve nasilja. (¢lan 90. ZJIM) Zakon detaljno regulie 1 pitanje zastite
informacija 1z privatnog Zivota 1 linih zapisa, uslovljavaju¢i njithovo objavljivanje
pristankom lica na koje se odnose, odnosno drugih lica, propisujuéi 1 Citav niz
situacija kada je objavljivanje moguce 1 bez pristanka, od kojih su, u pogledu prava
Zrtava najznaCajnije one koje se odnose na situaciju u kojoj je to lice informaciju,
odnosno zapis namenilo javnosti, odnosno dostavilo mediju u cilju objavljivanja, il
ako se lice nije protivilo pribavljanju informacie, odnosno pravljenju zapisa, 1ako
je znalo da se to ¢ini radi objavljivanja. Istim zakonom ureduju se 1 mehanizmi koji
se odnose na pravo lica Cije je pravo povredeno da korektivne mere 1/ili

obestecCenje.

Imajudi u vidu nivo konkretizacije odredaba, klju¢ni znacaj za adekvatnu primenu
odredaba ZJIM 1 odgovarajuéi medjski tretman dece Zrtava imaju odredbe
Kodeksa novinara Srbije (u daljem tekstu: Kodeks)™ kao temelj uspostavljanja
samoregulatornih mehanizama Stampanih medija u Srbiji, pocCev od 2009. godine,

Savela za Stampu (Saveta za Stampu 1 njegove Komisije za zalbe).

Iako Kodeks pravo javnosti, odnosno duZnost medija da interes javnosti za
potpunim, blagovremenim 1 istiniim informisanjem, stave iznad svih drugih
Interesa, proklamuje kao osnovno nacelo, precipirajuéi da, u kontekstu Kodeksa,
interes javnosti podrazumeva objavljivanje svih vaznih informacija koje su
¢itaocu/slusaocu/gledaocu od pomodi pri formiranju vlastitog suda/misljenja o
pojavama 1 dogadajima, sadrZi 1 brojne odredbe koje formiraju okvir 1 granice ovog

prava 1 duZnosti, a u kontekstu zastite interesa pojedinih kategorija gradana.

Kodeks uspostavlja 1 jasan lanac odgovornosti, koji podrazumeva da su
novinari, odnosno  urednici  profesionalno  odgovornmi  javnost
(Citaocima/gledaocima/slusaocima), a ne 1zdavacu/vlasniku (drzavi 1 interesnim

grupama) 1 njihovim privatnim, ekonomskim, politickim 1 drugim interesima.

. Kodeks novinara Srbije, dostupno na: https://savetzastampu.rs/lat/wp-
content/uploads/2020/1 1/Kodeks-novinara-Srbije.pdf, pristupljeno 16. juna 2020. godine.
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Kodeks znacajno precizira odredbe o privatnosti, dostojanstvu 1 integritetu lica na
koje se odnosi objavljena informacija, daju¢i konkretne smernice za izveStavanje o
nesreCama 1 krivicnim delima, pri ¢emu nije dozvoljeno objavljivanje imena 1
fotografija Zrtava 1 poCinilaca koje ih jasno identifikuju. Takode, nije dozvoljeno ni
objavljivanje bilo kakvih podataka ko bi indirektno mogli da otkriju identitet bilo
Zrtve, bilo poc€inioca, pre nego $to nadleZni organ to zvani€no saopsti. ,Novinar
mora da ima svest o mo¢i medija, odnosno o moguéim posledicama po Zrtvu ili
pocinioca ukoliko se otkrije njihov identitet. Posebno mora da ima u vidu teZinu
moguéih posledica u sluaju eventualne greske/pogresne pretpostavke u
izvestavanju. Cak 1 ukoliko nadleZni drZavni organi objave podatke koji spadaju u
domen privatnosti pocinioca ili Zrtve, mediji tu informaciju ne smeju da prenose.
Greska drzavnih organa ne podrazumeva ,dozvolu® za krSenje etickih principa
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profesije.“” Kodeks posebno skrefe paZnju na specifiCnost stanja kome je
prethodila viktimizacija, navodedéi da je, u izveStavanju o dogadajima koji ukljucuju
licni bol 1 §ok, novinar duzan da svoja pitanja prilagodi tako da odraZavaju duh
saoseCanja 1 diskrecije, dok su fotografi 1 snimatelji duzm da se, prilikom

fotografisanja Zrtava nesreca 1 zlo€ina, ophode sa obzirom 1 saose¢anjem.

Posebnu napomenu Kodeks sadrzi u pogledu obaveze novinara da osiguraju da
dete ne bude ugroZeno ili izloZeno riziku zbog objavljivanja njegovog imena,
fotografjje i smimka sa njegovim likom, kuéom, zajednicom u kojoj Zivi ili
prepoznatljivom okolinom. Kodeks ovde prepoznaje problem manjka znanja o
uticaju medija na strani predstavnika drZavnih 1 javnih institucija koje se bave
zastitom dece, koji ponekad nisu svesni uticaja medija 1 nacina njihovog rada.
sPodaci koje zbog toga pruZaju novinarima Cesto podrazumevaju otkrivanje
identiteta maloletnika. Novinar ne sme da zloupotrebi njthovu dobronamernost ili
neznanje. Informacije dobijene od lekara, socijalnih radnika, vaspitaca, i tako dalje,
a koje direkno ili indirektno upuéuju na identitet maloletnika, ne smeju da budu
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objavljene.

Kako je razvoj informacionih tehnologija bacio sasvim novo svetlo na polozaj Zrtava

u medijima, Savet za Stampu doneo je Smernice za primenu kodeksa novinara

* Ibidem.
* Ibidem.
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Srbije u onlajn okruZenju (u daljem tekstu: Smernice)™, napominjuéi da, iako je
Kodeks novinara Srbije podjednako primenljiv na sve medije, bez obzira na nacin
njihovog plasiranja, neophodno je dati odgovarajuée tumacenje 1 smernice radi
uspesne 1 pravilne primene profesionalnih standarda 1 u onlajn okruZenju. Ovay
dokument je prevashodno namenjen novinarima 1 medyima koj su dostupni
onlajn, ali je primenljiv 1 na druge forme izraZavanja na internetu, gde se na
razli¢itim platformama plasiraju urednicki oblikovani medijski sadrzaji. U tom
smislu, od narocitog znacaja su odredbe Smernica koje se ticu moderacije sadrZaja
koje kreiraju sami korisnici (komentari na vesti), kako kroz uputstva korisnicima,
tako 1 kroz prethodnu 1 ex post moderaciju komentara €ija je sadrZina suprotna
principima Kodeksa. Savet je ispravno prepoznao potrebu da sadrzinom Smernica
odgovorl na dinamiku onlajn okruZenja, pa je u decembru 2021. objavio nove
Smernice, pet godina nakon prvobitnih. U Srbiji postoji vise od hiljadu onlajn
medija 1 za njih su smernice od i1zuzetnog znacCaja, ali su takode vaZne 1 za one
delove redakcija koji su zaduZeni za drustvene mreZe, kao 1 za sve one gradane koji
preko drustvenih mreZa prikupljaju odredenu publiku 1 objavljuju sadrZzaj
(nazivamo 1h influenserima). Odredbe Smernica zapravo su preporuke kako
primenjivati pojedine odredbe Kodeksa.

4.8.3. [zazovi u praksi

Kada je re¢ o problemima koji se javljaju u praksi, treba posmatrati tri grupe pitanja:

- IskljuCenje javnosti sa pretresa

- Komunikacija nadleZnih sa medijima u vezi sa sadrZajem predmeta 1
curenjem informacija

- Medjjski tretman informacija o sadrZaju predmeta

Kada je re¢ o iskljuCenju javnosti sa pretresa, podaci monitoringa poloZaja
maloletnih Zrtava pokazuju da su glavni pretresi uglavnom (809) bili javni, a sud je
prihvatao sve zahteve za iskljuCenje javnosti koje je postavljao javni tuZilac. Svi javni

pretresi odrZani su bez prisustva medija, a samo u jednom predmetu sud je
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Smernice za primenu Kodeksa novinara Srbije u onlajn okruZenju, dostupno na:
https://savetzastampu.rs/wp-content/uploads/2020/1 1 /smernice-za-primenu-kodeksa-novinara-srbije-
u-onlajn-okruzenju.pdf, pristupljeno 16. juna 2020. godine.
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konstatovao da su predstavnici media pokusali da prisustvuju pretresu ali da im to

nije dopusteno jer glavni pretres nije bio javan.™

Monitoring poloZaja Zrtava u postupcima za trgovinu judima pred sudovima u
Republici Srbiji pokazuje pozivne trendove u pogledu isklju€ivanja javnosti u toku

Ispitivanja Zrtava.

Grafikon 5: Isklju€enje javnosti u postupcima za trgovinu ljudima
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Zastita privatnosti Zrtve 1 dalje u velikoj mert je ugrozena pojedinim dokazima koji
se tokom postupka 1zvode 1 unose se u presudu, kao $to su sudsko-medicinska
veStaCenja  oSteCenith od strane psihologa il psihjatra i komisije vestaka.
Psiholoska 1 psihijatrijska vestaCenja osteCenih, koja se u postupku vrse prvenstveno
u cilju utvrdivanja verodostojnosti iskaza oste€enih lica, 1ako su nuZna dokazna
sredstva u postupku u pogledu sposobnosti svedoka da svedoci ili utvrdivanja
elemenata kriviCnog dela, Cesto su suvise detaljni 1 mogu ugroziti privatnost Zrtve.
Zakonik o krivicnom postupku (C¢lan 131. stav 2.) propisuje da se psihijatrijsko
vestaCenje svedoka odreduje ukoliko se pojavi sumnja u sposobnost svedoka da
prenese svoja saznanja 1 opaZanja u vezl sa predmetom svedoCenja, a zadatak

vestaka je da ustanovi da Ii kod svedoka postoje dusevne smetnje 1 da misljenje da

** Kolakovi¢-Bojovi€, M. (2022) Final report on the monitoring of court practice on the position of’
Juvenile victims of crime before the courts in the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, dostupno na: http://institutecsr.iksi.ac.rs/339/.
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I je svedok sposoban da svedoci (¢lan 132. stav 3.). NaruSavanje privatnosti Zrtve
na ovaj na¢in moze se 1 dalje konstatovani u odredenom broju presuda u kojima
se navode 1zvestaji vestaka koji sadrZe podatke koji Cesto nisu neophodni kao $to
su detaljne porodi¢ne 1 privatne prilike osSte€enih, bolesti zavisnosti, psthi¢ka

oboljenya, te ostali podaci o zdravstvenom stanju oste¢enih.™

Kada je re¢ o komunikaciji izmedu sudova 1 medija, uprkos dobro razradenim,
prethodno razradenim odredbama Sudskog poslovnika o kanalima komunikacije
1zmedu sudova 1 medija, ove odredbe Sudskog poslovnika predvidaju 1 obavezu da
sudovi republi¢kog ranga, apelacioni sudovi 1 sudovi sa posebnim odeljenjima ili
ve€im brojem sudija odreduju lice zaduZeno za informisanje javnosti (portparol).
Ovo u praksi dovodi to toga da nemaju svi sudovi portparole, kao 1 da portparoli
ovo zaduZenje obavljaju paralelno sa svojim redovnim poslovima. Kada se na to
doda potreba da svako saopstenje bude odobreno od strane predsednika suda, u
praksi se javlja problem ,presporog odziva“ portparola, mereno po standardima
modernog izvestavanja koje zahteva odgovor institucyje u veoma kratkom roku.
Kao dalju posledicu, ovo ima praksu pronalaZenja ,alternativnih izvora®, najcesée
u licima koja jesu zaposlena u instituciji ali nisu ovlaséena da daju informacije, a u

njihovom odsustvu, ¢ak 1 do fingiranja ,jizvora bliskih policiji 1 tuZilastvu®.

Pored nedostataka u pogledu ljudskih resursa, dodatno ograni¢enje predstavljaju 1
neadekvatni infrastrukturni kapaciteti. Kako vecina sudova nema adekvatne
prostore za pres konferencije a obim posla ne dozvoljava da portparoli odgovaraju
na pojedinane upite novinara, najcesci vid izvestavanja svodi se na saopstenja, kao
modalitet jednostrane komunikacije koji sobom nosi opasnost pogresnog
tumacenja saopstenog (u odsustvu mogucnosti pojasnjenja), kao 1 onemogucavanje
predstavnika medija da postave dodatna pitanja (makar njihov ishod bio 1 odgovor

da saopStavanje te vrste informacija zakonom nije dozvoljeno).

Pored navedenih slabosti sudskog sistema, vazno je napomenuti da su problemi u
praksi joS 1zraZenijl u fazi predistraZnog postupka 1 istrage kojom rukovodi javni

tuZilac, a znaCajnu ulogu ima 1 policyja.

*Vidi vise u: ASTRA, PoloZaj 1 prava Zrtava u krivicnom postupku - Analiza sudske prakse za 2017.
godinu za krivi€na dela posredovanje u vrsenju prostitucije, trgovina ljudima i trgovina maloletnim
licima radi usvojenja, dostupno na:
https://drive.google.com/file/d/116aCZGbtc2VDg3V 1 hc]btuQ40IARmufk /view.
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Kada je re€ o medijskom izvestavanju o krivinim postupcima koji se odnose na
posebno ranjive Zrtve, raSirena je praksa objavljivanja podataka o krivicnom delu,
detaljima krivicnog postupka ili detetu Zrtvi 1 njegovim bliskim srodnicima, §to
otvara put sekundarnoj viktimizaciji, ali 1 u velikoj meri oteZava rehabilitaciju 1

reintegraciju Zrtve 1 opstruiSe pravo Zrtve na zaborav.

Novinari 1 pruZaoci mediskih usluga u Srbiji Cesto, svesno 1li ne, odstupaju od
medijskih propisa kojima se ureduje kategorizacija medijskih sadrZaja, kao 1 uslovi
1 nain prikazivanja maloletnika u medjskim sadrZajima, te emituju sporne
sadrZaje koji vredaju dostojanstvo 1 privatnost Zrtava i Clanova njihovih porodica.
Jedan od najvecih problema je nacin pribavljanja informacija od institucija, samih

Zrtava 1 njima bliskih osoba.

Neke od Cesto kori¢enih taktika 1 praksi koje naruSavaju privatnost Zrtava odnose
se na izveStavanje kojim se formalno izbegava otkrivanje identiteta Zrtve dok se
otkriva identitet ¢lanova porodice, prijatelja, komsija, adresa ili drugi deskriptori, a

samim tim, indirektno, identitet Zrtve.

Osim toga, samim Zrtvama ili ¢lanovima porodice ponekad se obra¢aju novinari
koji ith ubeduju da obelodane detalje 1/ili sadrzaj krivicnog postupka ili liCne
podatke uz objaSnjenje da 1m medijsko 1zveStavanje moZe pomoc¢i da dobiju
povoljnju sudsku odluku. Ogromno curenje informacya prisutno je na strani
gotovo svih aktera kriviCnog postupka, u sudovima, javnom tuZilastvu, policij,
socijalnoj 1 zdravstvenoj zastiti, pra¢eno nedostatkom odgovornosti, ne samo
profesionalaca, veé i takode administrativnog/pomoénog osoblja koje dolazi u
kontakt sa poverljivim informacijama. Odsustvo kazni ili njthova nesrazmernost
posledicama vidljiva je na obe strane: u mstitucijama iz kojih cure informacie 1 u
medijima, gde samoregulatorna tela ne uspostavljaju nadleZnost nad svim medijima
1 ne prate 1 propisno ne kazZnjavaju prakse koje krie medisko zakonodavstvo 1

Kodeks ponasanja za novinare.

Imajuci sve navedeno u vidu, adekvatan medijski tretman Zrtava u medijskom
prostoru Srbije zahteva ispunjenje nekoliko preduslova:

- adekvatne odredbe krivicnog, sudsko-organizacionog, kao 1 tog zakonodavstva
koje reguliSe funkcionisanje policije 1 sektora socijalne zastite, koje regulisu

postupanje (pre svega) policije, sudstva 1 advokata, ali 1 drugih aktera krivicnog
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postupka, kao §to su vestaci, strucnjaci centara za socijalni rad 1 administrativno
osoblje u krivicnom postupku - ¢ime se obezbeduje poverljivost postupka,
odnosno  selekcyja/filtriranje  informacija  koje  mediji  dobijaju  od

nstitucja/profesionalaca u kontaktu sa Zrtvom.

- Unapredenje funkcionisanja samoregulatornih  mehanizama, odnosno
normativnog 1 mstitucionalnog okvira koji reguliSe 1 prati sprovodenje propisa
koji regulisu rad zaposlenih u medijima - ¢ime se utiCe na sadrZaj objavljenih
vestl, odnosno obezbeduje zastita privatnosti 1 dostojanstva Zrtve u medijskom
prostoru. U idealnom slucaju, ovi mehanizmi sluZe kao sekundarni filter ukoliko
opisani kontrolni mehanizmi unutar Institucija/aktera postupka zakaZu.
Istovremeno, oni su 1 primarni filter informacia koje medij dobyaju 1z drugih

izvora (od Zrtava, njithovih porodica, poznanika itd.)

- Efikasno funkcionisanje mehanizama odgovornosti obe grupe aktera u slucaju
krsenja odredaba koje regulisu poverljivost postupka 1 delatnosti mediskih
agenata.

4.8.4. Preporuke za unapredenje

P.26.  Organizovati zajedniCke obuke za novinare, sudije, javne tuZioce,
policijske sluzbenike 1 advokate na temu zaStite Zrtava u kontekstu
medijskog 1zveStavanja o kriviénim postupcima.

P.27.  Ojaati samoregulatorne mehanizme za medije da bi se poveao nivo
odgovornosti u sluCajevima 1zvesStavanja koje Steti Zrtvama.

P.28.  Ojacat interne disciplinske mehanizme u pravosudu da bi se osigurala

odgovornost u slu€ajevima ponasanja koje Steti (posebno osetljivim)
Zrtvama.
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4.9. Imovinskopravni zahtev 1 zaStita Zrtava

Brojne analize sprovedene poslednjih godina ukazuju na potrebu za znacajnijim
mtervencijama u pogledu pobolj$anja prakse odlu€ivanja o imovinskopravnom
zahtevu. Cak iako verovatno nije tako vidljiva na prvi pogled, postoji snaZna veza
1zmedu poloZaja posebno osetljivih Zrtava u svojstvu oSte€enog kao svedoka 1 prava
na kompenzaciju.”' Naime, njihove svedoCenja su jedan od glavnih mehanizama za
dobjjanje informacija 1 prikupljanje dokaza potrebnih za donoSenje odluke o
imovinskopravnom zahtevu u krivicnom postupku bez upuéivanja Zrtava da zahtev

ostvare u parni¢nom postupku.
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4.9.1. Relevantni medunarodni standardi

Pravo na naknadu Zrtvama kriviénih dela, kao opst standard koji se primenjuje za
sve Zrtve, priznato je 1 ugradeno u brojne univerzalne 1 regionalne instrumente o
ljudskim pravima, pocevsi od Deklaracije o osnovnim principima pravde za Zrtve
krivi¢nih dela 1 zloupotrebe moéi™ koja predvida obavezu uéinioca ili treéih lica
odgovornih za njegovo ponasanje, gde je to potrebno, izvrse restituciju Zrtvama,
njihovim porodicama ili licima koja od njih zavise. Takva restitucija treba da ukljuci
povracaj imovine 1li isplatu naknade za Stetu 1li pretrpljeni gubitak, nadoknadu
troskova nastalih kao rezultat viktimizacije, pruZanje usluga 1 obnavljanje prava. (st.

8)

Ista obaveza je sadrzana u Clanu 16 Direktive 2012/029/EU koji zahteva da drzave
Clanice da osiguraju da, tokom krivicnog postupka Zrtve imaju pravo da dobiju

odluku o naknadi od strane ucinioca, u razumnom roku, osim gde je nacionalno

“* Ovom prilikom neéemo isticati razlike izmedu koncepta kompenzacije 1 reparacije, ve¢ ¢emo se
fokusirati samo na pojam kompenzacije. Za vise videti: Kolakovi¢-Bojovié, M., & DZumhur,
J. (2025) Enforced Disappearances and the Right to Reparation in Western Balkans, In: Baranowska,
G., & Kolakovié-Bojovié, M. (eds.) Enforced Disappearances: On Umniversal Responses to a
Worldwide Phenomenon. Cambridge University Press (in  publishing); Kolakovié-Bojovié,
M. (2028) Victimas de desaparicion forzada y derecho a la reparacion. In: Desaparicion forzada:
Coleccion en temas de derechos hurmnanos, Tomo 1. Centro Internacional para la Promocién de los
Derechos Humanos bajo los auspicios de UNESCO (CIPDH), Buenos Aires, pp. 196-226.
* Deo nalaza prezentovanih u Glavi 4.9. prihvaéeni su 1.5.2025. godine za prezentaciju na 5.
meduanrodnoj naucnoj konferenciji UdruZenja za medunarodno kriviéno na Pali¢u od 138-16. Juna
2025. godine pod naslovom konferenciji “Crime victims and the right to compensation: International
standards and challenges in Serbia”. 1 objavljivanje u ¢asopisu Crimen br. 1 za 2025. godinu.
* Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, adopted on
29 November 1985 by General Assembly resolution 40/34.
C
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predvidelo donosenje takve odluke u drugim postupcima. DrZave clanice su
takode obavezane da promoviSu mere za podsticanje prestupnika da obezbede

adekvatnu nadoknadu Zrtvama.

Direktiva 2004/80/EU zahteva da drzZave Clanice da osiguraju da "njihova
nacionalna pravila predvidaju postojanje kompenzacione Seme za Zrtve nasilnih
krivicnih dela izvrSenih na njihovoj teritoriji, $to garantuje fer 1 odgovarajucu
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nadoknadu Zrtvama" (¢lan 12)

Direktiva 2011/036/EU, u ¢lanu 17, takode zahteva drZave ¢lanice da osiguraju da
Zrtve trgovine ljudima imaju pristup postojeéim Semama naknade Zrtvama

umisljajnih nasilnih kriviénih dela.

Direktiva 2011/093/EU dotice se ovog prava kroz pravo na pravno zastupanje dece
Zrtava seksualne eksploatacije 1 u €l. 20 1stiCe vaznost pravne pomoc¢i u ostvarivanju
prava na naknadu.

Najopsezniji pravni okvir o naknadi Stete nalazi u pravnim instrumentima koji se
bave pravima Zrtvama ratmih zloc¢ina 1 zlo¢ina protiv CoveCnosti. Naime, reference
na naknadu mogu se na¢i u ¢lanu 3. Haske konvencija iz 1907 IV, formulacija koja
se ponavlja i u ¢lanu 91 Dodatnog protokola I Zenevske konvencije iz 1949.
godine.”™ Ovaj ¢lan navodi da "strana u sukobu koja krsi odredbe konvencija il
ovog protokola, u sluCaju postojanja zahteva, imati obavezu da plati naknadu. Bice

odgovorna za sve akte koje su poCinili pripadnici njenih oruZanih snaga ".

Prema clanu 75 Rimskog statuta, Medunarodni krivini sud moZe dodeliti
reparacije Zrtvama od strane osudenog lica. Ove reparacije mogu ukljucivati

restituciju, kompenzaciju 1 rehabilitaciju. Kada proceni da je potrebno, Sud moZe

“"In 2016 the Grand Chamber of the CJEU" interpreted the provisions of the 2004 Directive as for
each Member State to provide a scheme on compensation for victims of violent intentional crimes
without limiting “the scope of the compensation scheme for victims to only certain violent intentional
crimes” |...] but guaranteeing compensation for victims of any violent intentional crime on its
territory”. In 2020, the CJEU" clarified the interpretation of the Directive providing that a “/ixed rate
of compensation” cannot constitute a “/air and appropriate compensation” for victims of violent
crimes “1f it 1s fixed without taking into account the seriousness of the consequences of the crime for
the victims”. The Court emphasises that the compensation has to be an “appropriate contribution to
the reparation of the material and non-material harm suffered”.
** Protocol additional to the Geneva Convention of 12 August, 1949 and relating to the Protection of
Victims of International Armed Conflicts (Protocol I), 8 June 1977, 1125 UNTS 3 art 91. Vidi takode:
Gillard, C. (2003) Reparation for Violations of International Humanitarian Law. International Review
of the Red Cross, 85(851), pp. 529-553.
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direktno da naredi naredno od osudenog lica koja odreduje odgovarajuce
reparacije ili u odnosu na Zrtve, uklju€ujuéi restituciju, nadoknadu 1 rehabilitaciju
(75 (2) 1 gde je to prikladno, sud mozZe da odredi reparacije kroz Fond za Zrtve
samog Suda (Clanu 79 (75 (3)).

Medunarodna konvencija o zastiti svih lica od prisilnih nestanaka™ (ICPPED), od
stupanja na snagu 2010. godine pruza sveobuhvatan doprinos medunarodnom
pravu 1 u Clanu 24 defini§e pravo na reparacju: ,Svaka drZava ugovornica
obezbeduje u svom pravnom sistemu da Zrtve prisilnog nestanka imaju pravo na
odStetu 1 brzu, pravicnu 1 adekvatnu nadoknadu. 5. Pravo na odstetu iz stava 4.
ovog Clana pokriva materijalnu i moralnu Stetu 1, ukoliko to odgovara, druge oblike
odstete kao Sto su: (a) povraaj; (b) rehabilitacija; (v) zadovoljenje, ukljucujuéi

povracaj dostojanstva 1 ugleda; (g) garancije da se to neée ponoviti.”

Medutim, najdetaljniji instrument u ovoj oblasti su Osnovni principi 1 smernice 0
pravu na pravni lek 1 odstetu za Zrtve teskih krSenja medunarodnog prava ljudskih

prava i teskih krienja medunarodnog humanitarnog prava.™

Kao §to je oCigledno iz gore pojasnjenih odredaba, ovi instrumenti predvidaju
pravo Zrtve na naknadu od ucinioca ili od drzave kada postoji njena odgovornost.
Medutim, postoji nekoliko instrumenata koji izlaze 1z ovog okvira 1 koji prepoznaju
vaznost obezbedivanja naknade za najugroZenije Zrtve bez obzira na mogucnost da
dobiju nadoknadu Stete od u€inioca. Ova Inicljativa 1ma korene u ¢l. 12-13
Osnovnih principa UN-a koji predvidaju uspostavljanje, jaCanje 1 Sirenje
nacionalnih mehanizama za nadoknadu Zrtvama. Ako je to prikladno, takode se
mogu uspostaviti 1 posebni fondovi iz kojih bi se Zrtvama nadoknadila Steta kada

nije moguca kompenzacija od ucinioca.

Konvencija Saveta Evrope o naknadi Zrtvama nasilnih kriviénih dela (1983)"" (¢lan

2) odreduje da kada nadoknada nije u potpunosti dostupna iz drugth 1zvora, drZava

* International Convention for the Protection of all Persons from Enforced Disappearance, adopted
on 20 December 2006 during the sixty-first session of the General Assembly in
resolution A/RES/61/177.

*"UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law, Preamble, adopted by the UN Commission on Human Rights i 2005, UN Doc.
E/CN.4/RES/2005/35 and adopted by the General Assembly on 16 December 2005, UN Doc.
A/RES/60/147.

** Council of Europe, European Convention on the Compensation of Victims of Violent Crimes,
Strasbourg, 24 November 1983.
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¢e doprineti nadoknadi: onih koji su direktmo pretrpeli teske telesne povrede ili
oSte€enja zdravlja nastala umishajnim kriviénim delima sa elementom nasilja ili ako
su lica smrtno stradala kao rezultat takvog krivicnog dela. Nadoknada se dodeljuje
u gore navedenim slucajevima, €ak 1 ako ufilac ne moZe biti procesuiran ili
kaZnjen. Takode definise koji vidovi pretrpljene Stete 1li izgubljene dobiti treba da

s 212

budu nadoknadeni.

Clan 30 Istanbulske konvencije koja je posveéena suzbijanju rodno zasnovanog i
porodi¢nog nasilja, predvida obavezu drZave da preduzme mere da osigura pravo
Zrtve na naknadu u razumnom roku, ¢ak 1 kada ne postoji moguénost naknade iz
drugih izvora.™

4.9.2. Pozitivno zakonodavstvo, uoCeni nedostaci, planirane 1
tekuCe 1zmene

Zakonik o krivicnom postupku (Clan 252-260) predvida obavezu suda 1 tuZilastva
da prikupe dokaze od znacCaja za odluCivanje o imovinskopravnom zahtevu 1 pre
nego §to je zahtev istaknut. Sud je duzan da odluc¢i o imovinskopravnom zahtevu
u krivicnom postupku, osim ako to ne bi dovelo do znaCajnog odugovlaCenja
postupka.

4.9.3. Izazovi u praksi

Sud bi navedene odredbe ZKP-a trebalo da ima na umu 1 i1z ugla izbegavanja
viSestrukih ispitivanja Zrtve u krivicnom postupku, ali i u pogledu potencijalnog
buduéeg poloZaja te Zrtve u parnicnom postupku za naknadu Stete koji bi bio
pokrenut ako sud takvu odluku ne donese u krivitnom postupku. Naime, u

takvom parni¢nom postupku Zrtvi nisu dostupne nikakve zastitne mere tokom svog

** Prema ¢lanu 4 Konvencije, kompenzacija treba da pokrije barem sledecCe stavke: gubitak zarade,
medicinske 1 troskove hospitalizacije 1 troskova sahrane 1 gubitak izdrZavanja. Prema Clanu 5,
kompenzaciona Sema moZe, ako je potrebno, postaviti i minimalne 1 maksimalne pragove
nadoknade, ukupno ili po elementima. Clan 6 predvida i moguénost da se kompenzacionom §emom
precizira period u kojem se mora izvisiti svaka prijava za nadoknadu. Clanom 7 se zabranjuje
ograniCenje 1ili uskraivanje ovih prava na bazi materjjalnog stanja podnosioca predstavke. Najzad,
Clan 9 obavezuje drZave da, sa ciljem izbegavanja dvostruke kompenzacije, oduzmu deo ve¢ isplacene
nadoknade iz drugth izvora, a po istom osnovu od ukupnog iznosa.

*" Council of Europe Convention on preventing and combating violence against women and domestic
violence, Istanbul, 11 May 2011.
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svedoCenja. Stoga bi donosenje ove odluke u krivicnom postupku trebalo da bude
imperativ za krivi¢ni sud.

pogledu ostvarivanja prava oSteéenog na imovinskopravni zahtev, pokazali su da je
samo 17% oste€enih istaklo imovinskopravni zahtev. U okviru tih 179% koji su se
odlucili na ovaj korak, ponovo samo 17% njih je svoj imovinskopravni zahtev 1

opredelilo.

Grafikon 6: Da li je osteceni istakao imovinskopravni zahtev?

Istaknut imovinskopravni Opredeljen
zahtev imovinskopravni zahtev

mDa mNe HDa mNe

Kada je rec o faz isticanja imovinskopravnog zahteva, osteéeni koji su uopste istakli
zahtev su to preteZno Cinili tek na glavnom pretresu.

** Kolakovi¢-Bojovié, M. (2022) Final report on the monitoring of court practice on the position of’
Juvenile victims of crime before the courts in the Republic of Serbia in 2020. Institute of
Criminological and Sociological Research, Belgrade, available at: http://institutecsr.iksi.ac.rs
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Grafikon 7: Faza postupka u kojoj je istaknut imovinskopravni zahtev

Faza postupka u kojoj je istaknut
imovinskopravni zahtev

m U fazi istrage ® Na glavhom pretresu

B Nema podataka H Nije istaknut

U pogledu odluka suda o imovinskopravnom zahtevu, poraZavaju¢i je podatak da
je samo jednom od 70 oSte¢enih dosuden imovinskopravni zahtev u krivicno
postupku. Klju¢ni razlog tome je svakako Cinjenica da je samo 17% njih istaklo, a
samo dvoje opredelilo zahtev, §to ne menja ukupnu sliku o potpunoj
nedelotvornosti mehanizma propisanog €l. 252-260. ZKP.

Grafikon 8: Odluke suda o imovinskopravnom zahtevu

Odluke suda o imovinskopravnom zahtevu

2940
14%

W Dosuden u krivicnom postupku
M Opredeljen zahtev-o$teéeni upucen na parnicu
W Neopredeljen zahtev-o$te¢eni upucen na parnicu

M Nije istaknut



Sliéni trendovi se mogu videti 1 u kriviénim postupcima koji se vode za kriviéno
delo trgovine ljudima. Naime, NVO ASTRA je uspostavila godisnje pracenje

tih sluc¢ajeva koji izmedu ostalog uklju¢uje pristup naknadi Stete za Zrtve.™

Grafikon 9: Naknada Stete: Zrtve trgovine [judima

% ZRTAVA KOJE SU ISTAKLE
IMOVINSKOPRAVNI ZAHTEV
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Iz podataka predstavljenih u grafikonu 9 ocigledno je da u petogodisnjem periodu
postoji negativan trend u kome je procenat Zrtava trgovine ljudima koji su istakli
imovinskopravni zahtev sa 83% u 2017. pao na 109% u 2022. godini.

Razlozi za takvu trend mogu se na¢i u podacima predstavljenim u gralikonu 10 koji
pokazuju da je Sud skoro nikada (osim 2018. 1 2020. godine) odlu¢io o zahtevu za

nadoknadu u krivicnom postupku.

**Vidi viSe na: hittps:/astra.rs/en/astras-publications/, pristupljeno 28. oktobra 2024. Grafikoni 91 10
su pripremljeni na bazi podataka iz godisnjih izvestaja o praenju sudenja za trgovinu ljudima u

periodu 2017-2022. godine.
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Grafikon 10: Sudske odluke o imovinskopravnom zahtevu kojima je oste¢eni upuéen da
zahtev ostvari u parnici
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Uprkos tim razoCaravajué¢im trendovima postoje neki pozitivni primeri na osnovu

individualnog angaZmana / entuzijazma sudija / sudskih veca.

Studija stu€aja 5: *°

Ostecena kojoj je dosuden imovinsko pravni zahtev, oSte€ena je krivicnim delom
trgovina [judima. U presudi na osnovu sporazuma o priznanju krivicnog dela se
navodi da je oste€enoj je na osnovu Cl. 358 ZKP dosuden imovinsko pravni zahtev,
te da je okrivljeni obavezan da joj na ime naknade materjalne 1 nematerjalne Stete
isplati 1.117.000 dinara u roku od 8 dana od dana pravnosnaZnosti presude, u
skladu sa sporazumom o nacinu izmirenja imovinsko pravnog zahteva za osteCenu,
pri ¢emu su sredstva na njegovom raCunu bila blokirana priviemenom merom

Viseg suda. Oste€ena je imala punomocnika.

Pored toga, Zrtva je bila podvrgnuta tri forenzicka ispitivanja tokom sudenja 1 nakon

toga je upucena da imovinskopravni zahtev ostvari u parnicnom postupku.

“* ASTRA, PoloZaj i prava Zrtava u krivitnom postupku - Analiza sudske prakse za 2020. godinu za
krivicna dela posredovanje u vrenju prostitucije, trgovina ljudima i trgovina maloletnim licima radi
usvojenja, str. 27.
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Studija slucaja 6:

Takode je vredan pomena nedavni pozitivan primer u predmetu seksualnog nasilja
nad dve devojCice koje je izvrsio otac, gde je u septembru 2024. godine Visi sud u
Novom Sadu odlu¢io o imovinskopravnom zahtevu u krivicnom postupku.
Sudsko vece je osudilo optuZenog za silovanje izvrSeno na Stetu jedne Cerke,
navodenje deteta na prisustvo polnim radnjama na Stetu tog deteta (protiv druge
¢erke), kao 1 tri krivitna dela porodi¢nog nasilja nad svojim ¢erkama 1 suprugom.
Dvema devojCicama je dosuden imovinskopravni zahtev u iznosu od 1.100.000
dinara (priblizno 9.400EUR) 1 150.000 dinara (1.200EUR), dok je njihova majka

upucena na ostvarivanje imovinskopravnog zahteva u parnicnom postupku.

Pored gore opisanih primera dobre prakse, vazno je 1 napomenuti da su 1 na
drZzavnom nivou preduzete neke inicijative za adresiranje ovih ozbiljnih izazova.
Vrhovni kasacioni sud”” usvojio je 2019. godine Smernice za unapredenje sudske
prakse u postupcima naknade Stete Zrtvama te$kih krivicnih dela u krivicnom
postupku™. Od usvajanja Smernica, Sud u saradnji sa Pravosudnom akademijom,
a uz podrsku misijje OEBS-a u Srbiji, organizovao je vise jednodnevnih obuka za

primenu Smernica, namenjenth sudijama visih sudova 1 javnim tuZiocima.

Sistem za kontinuirani monitoring ostvarivanja prava na naknadu Stete u praksi
Jjos nije uspostavljen. Medutim, preovladava utisak koji proizilazi iz gore
predstavljene statistike kao 1 od kvalitativne analize da je pozitivna praksa 1 dalje
zasnovana na entuzijazmu malog broja nosilaca pravosudnih funkeya koj
pokusavaju da promene postojecu losu praksu. Takode, vrlo je uoc€ljiva razlika
u praksama postupanja medu sudovima u Republici Srbiji, §to govori u prilog
¢injenici da problem ne leZi u normativnom okviru, ve¢ u nedostatku edukacye
1/ili spremnosti nosilaca pravosudnih funkcija da preduzmu neophodne mere

kojima bi se osiguralo donosenje odluke u krivicnom postupku.

*” Sada Vrhovni sud.

**Vrhovni kasacioni sud (2019) Smernice za unapredenje sudske prakse u postupcima naknade stete
Zrtvama teskih krivic nih dela u krivicnom postupku, dostupno na:
https://www.podrskazrtvama.rs/en//posts/presentation-of-guidelines-for-damage-compensation-
87.php, pristupljeno 30. jula 2024. godine.
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Tokom pandemie COVID 19, bilo je napora da se razvije jedinstveni obrazac za
podnosenje imovinskopravnog zahteva. Glavna ideja koja stoji 1za toga bila je da se
takvim obrascem omogu¢i Zrtvama da preciziraju/opredele zahteve, kao u pogledu
vrste pretrpljene Stete, tako 1 u pogledu 1znosa zahtevane odstete. U ovom procesu,
podrsku Zrtvi moZe da pruZi stru¢no lice 1z sluZbe podrske Zrtvama ili njen
advokat. Paralelno, podaci iz potpuno popunjenog zahteva olaksali tuZiocima 1
sudijama planiranje 1 sprovodenje procesnih radnji usmerenih na prikupljanje
dokaza potrebnih za odluCivanje o Imovinskopravnom zahtevu u krivicnom
postupku.

Interesantno je, ipak, da su profesionalci ukljueni u debatu koju je IKSI
organizovao sa Misjom OEBS-a u Srbiji u procesu monitoringa izrazihi skepsu po
pitanju potencijalnih koristi od primene ovih obrazaca. U osnovi, oni objasnjavaju
takvu poziciju upravo ¢injenicom da motivisani nosioci pravosudnih funkcija mogu

da postupe i odluCe o zahtevu 1 bez takvih obrazaca.
Dodatni problemi u praksi se javljaju u odnosu na dve Cinjenice:
- pasivno 1/ 1li neeti¢no ponasanje advokata.

- nedostatak pravnih 1 institucionalnih mehanizama kako bi se osigurala nadoknada

u slucajevima kada Zrtva ne moZe refundirati od u€inioca.

Uloga pravnog zastupnika / punomofnika u postupku za isticanje
imovinskopravnog zahteva 1 odlucivanja o njemu izuzetno je vaZna. Naime, uprkos
obavezi nadleZnih organa da informisu oste¢enog da ima ovo pravo, uloga njegovog
punomocnika je da objasni sve relevantne detalje o postupku 1 uslovima da pravo
bude 1 ostvareno, kao 1 da pomogne u definisanju zahteva. Medutim, medu
advokatima je $iroko rasprostranjena praksa demotivisanja oSteCenih da se bore za
ostvarenje ovog prava u krivicnom postupku, neretko, iz Cisto lukrativnih razloga.
Naime, umesto da pomognu osteenima da opredele imovinskopravni zahtev,
upucuju ith da samo istaknu zahtev bez opredeljivanja, ¢ime otvaraju put buduéem

angaZmanu/zastupanju Zrtve u parnicnom postupku.

Konac¢no, ¢ak 1 nakon donete pozitivne odluke o imovinskopravnom zahtevu,
postoji velika Sansa da se ona u praksi ne moZe izvrsiti jer okrivljeni nema primanja
1 imovinu 1li je naknadno preminuo. U tim sluCajevima, neophodno je obezbediti
mogucnost kompenzacije iz drZzavnog fonda, nakon Cega bi drZava nastavila sa
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naporima da se refundira od prestupnika, ako je to uopste moguce. Dodatna svrha
takvih fondova je da se osigura brza materyjalna podrsku Zrtvama u situaciji potrebe
1 pre odluke suda, $to je od velikog znacaja za posebno ranjive Zrtve koje moraju

da plate medicinske tretmane, popravljaju razlicite vrste oSteéenja.

Obeshrabrene praksom redovnog upucivanja u parnicni postupku, u sadejstvu
sa nedostatkom pravne pomo€l u procesu zahtevanja odstete ili cak
obeshrabrene od strane punomocnika koji 1th zastupaju, Zrtve nisu dovoljno
veste, osnaZene 1/ 1l podrZane da istaknu 1 opredele imovinskopravni zahtev u
krivicnom postupku gde bi im bile na raspolaganju brojne zastime mere koje

pripadaju Zrtvama u krivicnom postupku.

Ne postoje pravni 1 institucionalni mehanizmi kompenzacije u situacijama kada
Jje nemoguce dobiti naknadu Stete od u€inioca (preminuo je, nema sredstva). Isto
vaZl 1 za situacije u kojima je ucinilac nepoznat 1 zbog Cega se ne moze sprovesti

kriviéni postupak.

4.9.4. Preporuke za unapredenje

P.29. Izmeniti Zakon o parniénom postupku na naéin koji obezbeduje da su
posebno osetljive Zrtve zastiene u parniCnim postupcima koji se vode
za ostvarivanje imovinskopravnog zahteva Zrtava teskih krivicnih dela.

P.30. Intenzivno 1 kontinuirano raditi na diseminaciyi, obukama za primenu 1
praenje primene Smernica za unapredenje sudske prakse u
postupcima za naknadu Stete Zrtvama teSkih kriviénih dela u krivicnom
postupku.

P.31.  Finalizovati izradu, usvojiti i zapoceti upotrebu uniformnog obrasca za
1sticanje 1 opredeljivanje imovinskopravnog zahteva 1 osigurati da sluZbe
podrske Zrtvama pomaZu Zrtvama kojima je potrebna pomoé u
popunjavanju ovih obrazaca.

P.32. Redovno analizirati objavljivati primere (dobre) prakse u kriviénim
postupcima u pogledu odlu€ivanja o imovinskopravnom zahtevu.
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Lista preporuka

P.1.

P.2.

P.3.

P.4.

P.5.

P.6.

P.7.

P.8.

P.9.

Kontinuirano  koristitt ~ standardizovanu ~ strukturu  1zveStaja o
monitoringu €ime bi se omogutilo drzavnim organima da prate
napredak 11zazove u svakom od segmenata obuhvaéenih monitoringom
1zmedu ciklusa izvestavanja, 1 u skladu sa tim razviju korektivne mere.

Sudjjama 1 tuZiocima, kao 1 advokatima Kkoji postupaju u svojstvu
zakonskih zastupnika/punomoc¢nika Zrtava, potrebno je obezbediti
adekvatnu obuku za bolje razumevanje novousvojenog koncepta Zrtve
u srpskom krivicnom postupku, posebno u kontekstu zastite njihovih
prava koja su nedavno ugradena u ZKP.

Usvojiti predlog 1zmena 1 dopuna ¢l. 103 ZKP-a ukljuujué¢i moguénost
da se preciznije definiSu nadleZni organi za sprovodenje individualne
procene potreba Zrtava koji prethode sudskoj odluct o dodeli statusa
posebno osetljivog svedoka, iskljuCuju¢i uvodenje prava optuZenog na
Zalbu na odluku o dodeli statusa posebno osetljivog svedoka.

Osigurati brzo uspostavljanje sluZbi podrske Zrtvama u svim viSim
sudovima.

Obezbediti pridruZivanje 1 finansiranje sluZzbi podrske Zrtvama
osnovanim pri NVO u okviru Nacionalne mreZe sluzbi podrske
Zrtvama.

Povecati broj psihologa zaposlenih u visim sudovima.

Izmeniti Zakon o besplatnoj pravnoj pomod¢i sa ciljem prosirivanja
njegovog obuhvata primene na nacin da osigura pristup besplamoj
pravnoj pomocCi za (naroCito osetljive) kategorije Zrtava.

Unaprediti pristup informacjama o dostupnoj besplatnoj pravnoj
pomo(l za Zrtve.

Razviti odrzive trening programe za advokate da bi se osiguralo da
prepoznaju specificne potrebe posebno ranjivih Zrtava.
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P.10. Usvojiti predloZene izmene Clana 50. ZKP-a ¢ime bi se uspostavio
pravni osnov za prisustvo osobe od poverenja 1 unaprediti predloZeni
tekst izmena ZKP-a u pogledu potencijalnog sukoba interesa izmedu
Zrtve 1 osobe od poverenja.

P.11 Unaprediti mehanizme koordinacije u pravosudu kako bi se bolje
" iskoristio rad sudskih psihologa da bi se izbeglo visestruko i/ispitivanje
ranjivih Zrtava bez odgovarajuce pripreme i/ili podrske psihologa.

P.19 Redovno vrsiti procenu da li postoji sukob mteresa u vezi sa prisustvom
1»OSC , ja“ tokom ispitivanja Zrtava, posebno u sluCajevima
osobe od poverenja
koji se tiCu dece Zrtava.

P.13 Kontinuirano raditi na razvoju Nacionalne mreZe sluzbi za podrsku
Zrtvama kako bi se obezbedili adekvatni strucni resursi za pratnju Zrtava
1 svedoka tamo gde je to potrebno.

P.14. Kontinuirano raditi na razvoju baza podataka 1 statistike usmerenth na
Zrtve u pravosudu kako bi se osigurala bolja koordinacija u slu€ajevima
kada se 1sta Zrtva pojavljuje u vise od jednog sudskog postupka 1/ili u vise
procesnih svojstava.

P.15 Usvojiti predloZene izmene Clana 50. ZKP-a Cime bi se uspostavio
pravil osnov za ograniCavanje broja ispitivanja Zrtve.

P.16 Obratiti viSe paZnje na procenu stvarnih razloga za promene iskaza Zrtve
1 ukljuciti stru¢nu podr$ku u ovim slucajevima.

P.17 Usvojiti predloZene izmene ¢l. 103 i 104 ZKP-a usmerene na izriitu
""" zabranu unakrsnog ispitivanja posebno osetljivih svedoka.

P.18. Izmemt ¢l. 102 ZKP u cilju uvodenja obaveze suda da obavesti
nadleZnu advokatsku komoru o nov€anoj kazni izreCenoj advokatu
zbog neprimerenih radnj prema osetljivom svedoku iz st. 1 te odredbe,
kao 1 obaveza nadleZne advokatske komore da po prijemu obavestenja
od suda obavesti sud o preduzetim merama protiv tog advokata.

P.19 Izraditi 1 usvojiti novi Zakon o maloletnicima koji bi ukljucio detaljne
odredbe o ispitivanju maloletnih Zrtava u svojstvu svedoka.

P.20 Ojacati interni mehanizam u nadleZnim advokatskim komorama koje
vodi Advokatska komora Srbije u cilju uspostavljanja jasnih 1 odrZivih
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mehanizama vodenja evidencija, pripreme statistike 1 preduzimanja
mera po primljenim obavestenjima suda o i1zreCenim disciplinskim
merama protiv advokata u krivicnom postupku.

P.91 Ojacati sveukupni pristup senzibilizaciji pravnih struénjaka uklju€enih u
" intervjuisanje posebno osetljivih svedoka kroz:

a) Poboljsanje nastavnih planova 1 programa 1 udZbenika pravnih

fakulteta.

b) Unapredenje pocCetne 1 kontinuirane obuke za sudije 1 javne tuZioce
u Pravosudnoj akademiji, sa fokusom na potrebama osetljivih Zrtava 1
svedoka 1 veStina potrebnih za njihovo pravilno ispitivanje.

¢) Unapredenje obuke za advokate u Advokatskoj akademiji.

P.99 Razviti katalog infrastrukturnih zahteva usmerenih na obezbedivanje
pristupa pravdi u skladu sa relevantnim medunarodnim standardima za
Zrive.

P.93 Nastaviti teku¢i proces nabavke audio 1 video opreme za sudove 1 javna
tuzilastva sa ciljem dostizanja targeta definisanih Strategijom za Zrtve
2020-2025.

P.94 Sprovoditi obuke za pravne stru¢njake u sudovima 1 tuZilastvima kako
bi se osigurala adekvatna upotreba novonabavljene audio 1 video
opreme.

P.95 Osigurati da sve tekuée ili planirane rekonstrukcije pravosudne
mnfrastrukture budu u skladu sa potrebama Zrtava.

P.96 Organizovati zajedniCke obuke za novinare, sudie, javne tuZioce,
policijske sluzbenike 1 advokate na temu zaStite Zrtava u kontekstu
medijskog 1zveStavanja o kriviénim postupcima.

P.97 Ojacati samoregulatorne mehanizme za medije da b1 se povecao nivo
odgovornosti u sluCajevima izvesStavanja koje Stetl Zrtvama.

P.98 Ojacati interne disciplinske mehanizme u pravosudu da bi se osigurala

odgovornost u slu€ajevima ponasanja koje steti (posebno osetljivim)
Zrtvama.
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P.29.

P.30.

P.31.

P.32.

Izmeniti Zakon o parni¢nom postupku na nacin koji obezbeduje da su
posebno osetljive Zrtve zastiCene u parniCnim postupcima koji se vode
za ostvarivanje imovinskopravnog zahteva Zrtava teskih krivicnih dela.

Intenzivno 1 kontinuirano raditi na diseminaciji, obukama za primenu 1
praCenje primene Smernica za unapredenje sudske prakse u
postupcima za naknadu Stete Zrtvama teskih kriviénih dela u krivicnom
postupku.

Finalizovati izradu, usvojiti 1 zapocCeti upotrebu uniformnog obrasca za
1sticanje 1 opredeljivanje imovinskopravnog zahteva 1 osigurati da sluzbe
podrike Zrtvama pomaZu Zrtvama kojima je potrebna pomo¢ u
popunjavanju ovih obrazaca.

Redovno analizirati objavljivati primere (dobre) prakse u krivicnim
postupcima u pogledu odlucivanja o imovinskopravnom zahtevu.



Aneks I: Upitnik za potrebe prikupljanja podataka
o krvicnim postupcima/predmetima

Napomena: U predmetima kojima je obuhva¢eno vise okrivljenih 1/ili vise
oSte€enih, potrebno je za svakog okrivljenog, odnosno oste¢enog odgovoriti na sva
pitanja iz upitnika, tako Sto se u svakom poglavlju upitnika kopira blok redova
tabele onoliko puta Koliko ima okrivljenih, odnosno oste¢enih.

UPITNIK ZA ANALIZU SUDSKE PRAKSE

Ime, prezime i afilijacija istraZivaca:

1. INFORMACIJE O PREDMETU

Grad

Sud

Krivi¢no delo (prema optuznici)

Trajanje prvostepenog postupka

o) Do 3 meseca
p) 3-6 meseci

q) 6-12 meseci

1) 1-2 godina

s)  2-3 godina

t)  Preko 3 godine

2. INFORMACIJE O OKRIVLJENOM

Da L je u postupku bilo wise
okrivljenih?

e) DA
f) NE
(Ako DA, preciziraj broj)

Pol okrivljenog ) M

) L
Starost okrivljenog u vreme izvrsenja t)  14-18
dela u 1821

v) 2165

w) Preko 65
Ranija osudivanost ) DA

g) NE




Visestruki povrat DA/NE

Istovrsno delo DA/NE
Veza sa oSte€enim a) DA
b) NE
Vrsta:
Broj identifikovanih  oSteéenth u
postupku
Drugi komentar:
3. PODACI O
OSTECENOM/ZRTVI
Pol e) M
H Z
Starost Zrtve u vreme lzvrSenja x) Ispod 14
krivicnog dela: y) 14-18
z) 1821
aa) 21-65
bb) preko 65
Prebivaliste e) urbana

f) ruralna

Prethodna viktimizacia

g DA

h) NE

1)  Nema podataka
Ako da, pojasni:

Da li je osteCeni imao status posebno a) DA

osetljivog svedoka? b) NE

Ako da, na ¢iji predlog i koji organ mu | Pojasni:

je dodelio taj status?

4. PRAVNA POMOC I

ZASTUPANJE

Da li je oste¢eni imao punomo¢nika? g DA
h) NL

1)  Nema podataka
Ako da, punomoc¢nik je:
a) Izabran
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b) Postavljen ex officio

Prisustvo pravnog zastupnika/staratelja
maloletnog  oSteCenog  (roditel;,
staratelj, predstavnik CSR)

e) DA
) NE

Ako da, navedi vrstu zastupnika

Drugi komentar:

5. PODRSKA ZRTVAMA

Da li je osteceni tokom sudenja imao e) DA
pratnju psihologa, socijalnog radnika f) NE
ili drugog stru¢njaka? Ako da, koga?
Da li je oSteéeni tokom sudenja imao a) DA
pratnju sluZzbe podrske Zrtvama? b) NE

Ako da, koja vrsta sluzbe podrske je
bila u pitanju?

a) SluZba uspostavljena pri sudu il
Javnom tuZilastvu

b) Sluzba pri Centru za podrsku
Zrtvama trgovine ljudima

¢) Sluzba uspostavljena pri NVO

Da li je oSteeni imao pratnju Clana
porodice, prijatelja i/ili druge osobe od
poverenja tokom glavnog pretresa?

a DA
b) NLE
Ako da, koga?

Drugi komentar:

6. INFORMACIE PRUZENE OSTECENOM

Da li je osteeni informisan o pravima
koja mu pripadaju u krivicnom
postupku u skladu sa odredbama
7ZKP-a1 Zakona o maloletnicima?

e) DA
) NE
Kada:

Od strane koga:

Drugi komentar:

7. BEZBEDNOST ZRTAVA

Da li su preduzete neke od zastitnih
mera u odnosu na oSte¢enog? Ako da,

e) DA
f) NE
Na ¢iji predlog?
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koje mere 1 na Ciji zahtev? Kakva je

bila odluka suda?

Koje mere?

Da li je osteeni pokazao strah ili
zabrinutost po svoju bezbednost
tokom sudenja 1 ako da, kakva je bila
reakcija suda.

a) DA
b) NE
Ako da, kakva je bila reakcna suda?

Da Ii je okrivljenom odreden pritvor?

a DA

b) NE
Ako da, u kojoj fazi postupka?
Koliko vremena je okrivljeni proveo u
pritvoru 1 kada mu je pritvor ukinut (u
kojoj fazi postupka)?

Drugi komentar:

8. ISPITIVANJE OSTECENOG
KAO SVEDOKA

Da li je oSte€eni prethodno ispitan u a) DA
istom predmetu 1 ako da, koliko puta 1 b) NE
red kojim organom? Ako DA, koliko puta?
Javni tuZilac/sud:

Da I je okrivljeni promenio iskaz u a) DA
odnosu na prethodno dat? b) NE
Da i je procitan prethodno dat iskaz a) DA
osteenog umesto PONOVNOg b) NE
Ispitivanja?
Da li je oSteCeni ispitan u prisustvu ) DA
okrivljenog? g NE

h) Nema podataka
Da li je bilo suoCenja? a) DA

b) NE

¢) Nema podataka
Ako da, preciziray sa kim?
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Da 1l je ispitivanje sprovedeno
posredstvom  psihologa, socnalnog
radnika ili drugog stru¢njaka?

)
)

¢) Nema podataka
Ako da, od strane koga?

S

D
N

= >

9. NEDOZVOLJENE IILI NEPRIKLADNE TEHNIKE
ISPITIVANJA

Da li su osteéenom kao svedoku a) DA

postavljana sugestibilna pitanja? b) NE

¢)  Nema podataka
Ako da, od strane koga?

Da i su osteéenom kao svedoku
postavljana neprikladna 1/1l1
irelevantna pitanja o privatnom 1/1li
seksualnom Zivotu?

a) DA
b) NE
¢) Nema podataka

Ako da, kakva

1 od strane

koga?
Da li je oSte€eni kao svedok dobijao a) DA
komentare kojima se sugeriSe da je b) NE

1zazvao 1/ili doprineo viktimizacii?

¢) Nema podataka

Ako da, kakva 1 od strane

koga?
Da li je osteéeni bio izloZen pretnjama, a) DA
pritiscima 1/ili uvredama b) NE

¢) Nema podataka
Ako da, kakva

1 od strane

koga?
10. UPOTREBA VIDEO LINKA, PRAVOSUDNA
INFRASTRUKTURA I ZASTITA ZRTAVA
Da li je ispitivanje sprovedeno uz a) DA
pomo¢ tehnickih sredstava za prenos b) NE

slike 1 zvuka? Ako da, gde se oSteCeni
nalazio za vreme ispitivanja (npr. druga
prostorya u sudu, u sopstvenom stanu,
CSR, sluzbi podrske Zrtvama)?

¢) Nema podataka
Ako DA, gde se oste€eni nalazio za
vreme ispitivanja? Preciziraj:

Da I je
tehniCar

Ispitivanju  prisustvovao

zaduZen za nesmetano
funkcionisanje uredaja za prenos sike

1 zvuka?

a) DA
b) NE

¢) Nema podataka
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Da lije bilo tehnickih smetnji prilikom
Ispitivanja?

a) DA
b) NE

¢) Nema podataka

11. PRIMENA DISCIPLINSKIH MERA USMERENIH NA
ZASTITU ZRTAVA TOKOM ISPITIVANJA

Da li je punomo¢nik osteenog ili sam a) DA
oSte€eni imao bilo kakve primedbe na b) NE
nadin na koji su postavljana pitanja | Komentar:
tokom ispitivanja oSteéenog?

Da lije sudija/predsednik vecéa odlucio a) DA
da ne dozvoli neka od pitanja? b) NE

Ako da, da li se ovo dogodilo jednom
ili viSe puta tokom ispitivanja?
Ako da, Cije pitanje je zabranjeno?

e) Oknvljenog

f) Branioca

g) Drugo
Da ©Ii je sudya intervenisao tokom | Intervencia sudie:
Ispitivanja jer je smatrao da je nacin na | Opis:
koji su postavljena neka pitanja
neprikladan? Opisi sta se desilo?
Da li je sudya izrekao opomenu a) DA
okrivljenom 1ili braniocu? b) NE

Da L je tuzilac intervenisao tokom
Ispitivanja jer je smatrao da je na€in na
koji su postavljena neka pitanja
neprikladan? Opisi Sta se desilo?

Intervencija tuZioca:
Opis:

Sta se desilo nakon opomene sudie?

g)  NacCin ispitivanja je promenjen

h) Neprikladan tretman
oste€enog je nastavljen

1) Neprikladan tretman
oSte€enog je nastavlien ali je
licu izreCena nov€ana kazna
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Drugi komentar:

12. ZASTITA PRIVATNOSTI

Da li je bilo zahteva da se sudenje
odrzi uz delimi¢no potpuno
1skljuCenje javnosti?

ili

a) DA

b) NE
Ako da, od koga je dosao ovakav
zahtev 1 koji razlozi su navedeni? Koj
delovi sudenja nisu bili otvoreni za

Javnost? Objasni:

Da I je sud prihvatio zahtev za g DA
iskljuenje javnosti? Ako ne, koji su h) NE
bili razloz1? 1)  Razlozi
Da li je sud/ftuzZilastvo izdalo k) DA
saopstenje o krivicnom postupku? ) NE
m) Nema podataka
Da li su mediji pratili sudenje u ovom a) DA
predmetu? b) NE
¢)  Nema podataka

Ako da, da Ii im je bilo dozvoljeno
prisustvo na pretresu?

DA/NE

Objasnjenje:

Da li su mediji objavljivali vesti o ovom
krivicnom postupku?

a) DA

b) NE

¢) Nema podataka

Ako da, da i su vestu sadrZale
neprikladne  elemente  poput
objavljivanja licnih podataka Zrtve,
detalje 1zvrSenja krivicnog dela,
pitanja koja predsednik veca nije
dozvolio 1 sI?

d) DA

e) NE

f)  Nema podataka

Objasni:

Drugi komentari:

13. IMOVINSKOPRAVNI ZAHTEV
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Da L e osSteCeni 1stakao

a) DA

imovinskopravni zahtev? b) NE

U kojoj fazi postupka je istaknut

mmovinskopravni zahtev?

Da I je osteCeni opredelio a) DA
imovinskopravni zahtev? b) NE
Na s§ta se odnosio Imovinskopravni | a) Naknada Stete

zahtev?

(traZeni 1znos)
b) Povraéaj stvari
¢) Ponistaj pravnog posla

Koja je bila odluka suda po zahtevu?

a) Usvojen u celosti
b) Usvojen delimi¢no (objasni)

Drugi komentar:

14. DODATNE NAPOMENE:
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Aneks II: Upitnik za itervjue sa stru€njacima

UPITNIK ZA INTERVUJE SA STRUCNJACIMA

Ime, prezime i afilijacija istraZivaca:

PODACI O STRUCNJAKU

Ime 1 prezime

Afiljacya

Obrazovanje

Prebivaliste/boraviste

Godine iskustva u relevantnoj oblasti e) Manje od 3 godine

f)  3-5 godina

@) 5-10 godina

h) preko 10 godina

Tema 1: Status posebno osetljivog svedoka (iskustva, nedostaci normativnog
okvira, izazovi u praksi, preporucene korektivne mere)

Odgovort:

Tema 2: Pravna pomod/zastupanje (iskustva, nedostaci normativnog okvira,
izazovi u praksi, preporu€ene korektivne mere)

Odgovort:

Tema 3: Prisustvo psihologa i/ili osobe od poverenja (iskustva, nedostaci
normativnog okvira, izazovi u praksi, preporuCene korektivne mere)

Odgovort:

Tema 4: Visestruko ispitivanje (iskustva, nedostaci normativnog okvira, izazovi
u praksi, preporu€ene korektivne mere)

Odgovort:

Tema 5: Nedozvoljene ili neprikladne tehnike ispitivanja (iskustva, nedostaci
normativnog okvira, izazovi u praksi, preporu€ene korektivne mere)

Odgovort:
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Tema 6: Disciplinske mere usmerene na zastitu Zrtava u funkciji ofte¢enih kao
svedoka (iskustva, nedostaci normativnog okvira, izazovi u praksi, preporucene
korektivne mere)

Odgovort:

Tema 7: Upotreba video linka, pravosudna infrastruktura i zastita Zrtava
(iskustva, nedostaci normativnog okvira, izazovi u praksi, preporucene
korektivne mere)

Odgovort:

Tema 8: Zastita privatnosti (iskustva, nedostaci normativnog okvira, izazovi u
praksi, preporucene korektivne mere)

Odgovort:

Tema 9: Imovinskopravni zahtev 1 zaStita Zrtava (iskustva, nedostaci
normativnog okvira, izazovi u praksi, preporucene korektivne mere)

Odgovori:
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Aneks III: Fokus grupa sa stru¢njacima

Veli¢ina grupe: do 15 u€esnika

Sastav fokus grupe: sudije koje postupaju u krivinim 1 prekrsajnim predmetima,
Javni tuZiocl, advokati (bilo da postupaju kao branioci ili punomoénici osteéenih),
sudski psiholozi, sudski vestaci (psiholozi, psihijatri), struCnjaci iz sluzbi podrske
Zrtvama (uspostavljenih pri institucijama 1 u okviru NVO), stru€njaci 1z CSR,
novinari koji izveStavaju o sudenjima 1/ili kriminalitetu, NVO aktivisti koji prate
sudenja 1li zagovaraju prava naroCito osetljivih Zrtava.

Trajanje sastanka: 90-180 minuta

Modaliteti rada: studije slucaja, diskusija, definisanje preporuka

Teme za diskusiju:

Tema 1: Status posebno osetljivog svedoka (iskustva, nedostaci normativnog
okvira, izazovi u praksi, preporucene korektivne mere)

ZapaZanja/zakljuCci:
Preporuke:

Tema 2: Pravna pomod/zastupanje (iskustva, nedostaci normativnog okvira,
izazovi u praksi, preporu€ene korektivne mere)

ZapaZanja/zakljuCci:
Preporuke:

Tema 3: Prisustvo psihologa i/ili osobe od poverenja (iskustva, nedostaci
normativnog okvira, izazovi u praksi, preporucene korektivne mere)

ZapaZanja/zakljuCci:
Preporuke:




Tema 4: ViSestruko ispitivanje (iskustva, nedostaci normativnog okvira, izazovi
u praksi, preporucene korektivne mere)

ZapaZanja/zakljuCci:
Preporuke:

Tema 5: Nedozvoljene ili neprikladne tehnike ispitivanja (iskustva, nedostaci
normativnog okvira, izazovi u praksi, preporucene korektivne mere)

ZapaZanja/zakljuCci:
Preporuke:

Tema 6: Disciplinske mere usmerene na zastitu Zrtava u funkciji odte¢enih kao
svedoka (iskustva, nedostaci normativnog okvira, izazovi u praksi, preporucene
korektivne mere)

ZapaZanja/zakljuCci:
Preporuke:

Tema 7: Upotreba video linka, pravosudna infrastruktura i zagtita Zrtava
(iskustva, nedostaci normativnog okvira, izazovi u praksi, preporucene
korektivhe mere)

ZapaZanja/zakljuCci:
Preporuke:

Tema 8: Zastita privatnosti (iskustva, nedostaci normativnog okvira, izazovi u
praksi, preporucene korektivne mere)

ZapaZanja/zakljuCci:
Preporuke:

Tema 9: Imovinskopravmi zahtev 1 zaStita Zrtava (iskustva, nedostaci
normativnog okvira, izazovi u praksi, preporuCene korektivne mere)

ZapaZanja/zakljuCci:
Preporuke:
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Pitanja za podsticanje debate:

1) MoZete li objasniti svoju ulogu / prethodno iskustvo u ovoj oblasti. Ako se vaSe
1skustvo zasniva na vise uloga, da li moZete da objasnite razlike u percepciji istih
pitanja kroz razli¢ite uloge?

2) Da i mislite da su trenutne praznine 1 izazovi u praksi povezani sa relevantnim
normativnim okvirom? Imate li predloge za njegove 1izmene?

3) Da li muslite da su trenutne praznine 1 izazovi u praksi povezani sa kvalitetom
obrazovanja / obuke stru¢njaka o tom pitanju? Kako ocenjujete kvalitet
profesionalnog obrazovamja u ovoj oblasti: oboje, na univerzitetima 1 za
profesionalce, kroz kontinuiranu obuku?

4) Da li smatrate da postoje adekvatni disciplinski mehanizmi za odgovornost onih
koji zloupotrebljavaju svoj profesionalni poloZaj / funkciju u krivicnom postupku
tako Sto krSe prava Zrtve / svedoka?

5) Kako dozivljavate ulogu medija u zastuti ranjivih Zrtava / svedoka? Kako
ocenjujete odnos izmedu pravosuda 1 medija u tom pogledu?

6) Kako ocenjujete prakticne, ukljuCuuéi digitalne vestine profesionalaca u
kontekstu primene za$titnih mera povezanih sa tim tehnologijama?

7) Gde vidite najveCe izazove 1 najveCe uspehe u pogledu poboljsanja sudske
infrastrukture u oblasti zastite Zrtava 1 svedoka? Sta bi se moglo u€initi kao slede¢i
korak u ovoj oblasti)
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Aneks IV: Upitnik za intervjue sa Zrtvama

UPITNIK ZA INTERVJUE SA ZRTVAMA

Ime, prezime i afilijacija istraZivaca:

1. INFORMACIJE O PREDMETU

Grad

Sud

Krivicno delo (prema optuZnici)

Trajanje prvostepenog postupka a) Do 3 meseca
b) 3-6 meseci
¢) 6-12 meseci
d) 1-2 godina
e) 2-3 godina
f)  Preko 3 godine
g Zrtvanije sigurna ali misli da
postupak dobro napreduje
h) Zrtva nije sigurna ali misli da
postupak  ne napreduje
dobro
2. INFORMACIJE O OKRIVLJENOM
Da li je u postupku bilo vise okrivljenih? a) DA
b) NE
(Ako DA, preciziraj broj)
Pol okrivljenog a) M
by Z
Starost okrivljenog u vreme izvrSenja a) 14-18
dela b) 18-21
) 21-65
d) Preko 65
Ranija osudivanost a) DA
b) NE
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Visestruki povrat DA/NE

Istovrsno delo DA/NE
Veza sa oSteCenim a) DA
b) NE
Vrsta:
3. PODACI O OSTECENOM/ZRTVI
Pol a M
b Z
Starost Zrtve u vreme izvr$enja kriviCnog a) 1spod 14
dela: b) 14-18
c) 18-21
d) 21-65
e) preko 65
Prebivaliste a) urbana
b) ruralna
Prethodna viktimizacija a DA
b) NE

¢) Nema podataka
Ako da, pojasni:

Da li je oSte€eni imao status posebno
osetljivog svedoka?

Ako da, na ¢ii predlog 1 koji organ mu
je dodelio taj status?

a) DA
b) NE

¢) Pojasni:

Pol

Starost Zrtve u vreme izvrSenja kriviénog
dela:

a M
b) Z
a) Ispod 14
) 14-18
¢ 1821
d) 21-65

e) preko 65

Prebivaliste

a) urbana
b) ruralna
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4. PRAVNA POMOC/ZASTUPANJE

Da Ii je osteéeni imao punomocnika?

a) DA

b) NE

¢) Nema podataka
Ako da, da li je punomocénik:
a) Izabran
b) Postavljen ex officio

Dozvolite Zrtvi da objasni da 1i je bila
pravilno informisana o pravu na pravno
zastupanje 1 o modalitetima da ga ostvarl.
Da LI je on/fona razumeo ovu
informaciju? Da i se on/ona osetao
slobodnim da trazi pojas$njenje 1 ako nije,
zasto? Da I Zrtva smatra da je ovo pravo
dovoljno dostupno?

Uneti objasnjenje:

punomocnika  oSte€enog/
zastupnika  malolethog  oSteéenog
(roditel;, staratelj, predstavnik CSR)

Prisustvo

g DA
h) NE
1) Vrsta/status zastupnika

Drugi komentar:

5. PODRSKA ZRTVAMA

Da li je osteCeni imao pratnju /podriku g0 DA
psihologa, socijalnog radnika ili drugog h) NE
stru€njaka? Ako da, koga?
Da li je oste€eni imao pratnju/ podriku o DA
sluzbe podrske Zrtvama? d NE

Ako da, koja vrsta sluZbe podrske je
bila u pitanju?

a) Sluzba uspostavljena pri sudu
il javnom tuZzilastvu

b) Sluzba pri Centru za podrsku
Zrtvama trgovine [judima

¢) Sluzba uspostavljena pri

NVO

280



Dozvolite Zrtvi da objasni kako je saznala
za pravo na podrsku? Kakav je bio prvi
kontakt sa sluzbom podrske? Kako se
on/ona ose€ao kada je bio u pratnj
psthologa, socrjalnog radnika i drugog
struénjaka  tokom sasluSanja i/l u
drugim fazama postupka?

Unesi objasnjenje:

Da li je oste¢eni imao podriku /pratmju
Clana porodice 1/ili osobe od poverenja
tokom glavnog pretresa?

a DA
b) NE
Ciju?

Dozvolite Zrtvi da objasni kako je saznala
za pravo da bude u pratnj osobe od
poverenja? Kako se on/ona osecao kada
je bio u pratnji osobe od poverenja,
socyjalnog radnika 1ili drugog strunjaka
tokom saslusanja 1/ili u drugim fazama
postupka?

Unesi objasnjenje:

Drugi komentar:

6. INFORMACIE PRUZENE. OSTECENOM

Da Ii je oSte€eni informisan o pravima
koja mu pripadaju u skladu sa ZKP-om
1 Zakonom o maloletnicima?

a) DA
b) NE
Kada:

Od strane koga?

Dozvolite Zrtvi da se 1zloZi svoje iskustvo
u tom pogledu. Dozvolite Zrtvi da
objasni da Ii je pravilno informisana o
svojim pravima. Da Ii je on/ona razumeo
ovu Informaciju? Da li se on/ona ose€ao
slobodnim da traZi pojasnjenje 1 ako nije,
zasto?

Unesi objasnjenje:

7. BEZBEDNOST ZRTAVA

Da i su preduzete neke od zastitnih
mera u odnosu na osteenog? Ako da,

g DA
h) NE
Na ¢ predlog?
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koje mere 1 na € zahtev? Kakva je bila
odluka suda?

Koje mere?

Da 1Ii je oSte€eni pokazao strah il
zabrinutost po svoju bezbednost tokom
sudenja 1 ako da, kakva je bila reakcija

suda.

¢ DA
d) NE
Ako da, kakva je bila reakcya suda?

Dozvolite zrtvi da objasni svoje razloge
za strah 1 kako se oseCala u vez sa
reakcjom suda na njegovu/njenu
zabrinutost. Da 1 je oklevala da 1zrazi
svoju zabrinutost 1 ako jeste, zaSto?

Unesi objasnjenje:

Da li je okrivljenom odreden pritvor?

¢ DA

d) NE
Ako da, u kojoj fazi postupka?
Koliko vremena je okrivljeni proveo
u pritvoru 1 kada mu je pritvor ukinut
(u kojoj fazi postupka)?

Drugi komentar:

8. ISPITIVANJE OSTECENOG KAO SVEDOKA
Da li je oSteéeni prethodno ispitan u c DA
istom predmetu i ako da, koliko puta i d NE

red kojim organom?

Ako DA, koliko puta?
Javni tuZilac/sud:

Dozvolite o$teCenom da objasni kako se
oseCao/oseCala povodom potrebe da
ponavlja svoj iskaz.

Unesi objasnjenje:

Da li je okrivljeni promenio iskaz u
odnosu na prethodno dat?

DA
NE

)
d)

Dozvolite Zrtvi da objasni svoje razloge
za to. Da li je to rezultat produZenog
trajanja postupka/nedostatak seéanja il

Unesi objasnjenje:
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strah da necée bita zastiCen(a) od strane
vlasti? Drugi razlozi?

Da li je procitan prethodno dat iskaz a) DA
oSteenog umesto ponovnog ispitivanja? b) NE
Da Li je osteCeni ispitan u prisustvu a) DA
okrivljenog? b) NE

Dozvolite oste¢enom da objasni kako se
oseCao/osecala im povodom.

Unesi obja$njenje:

Da li je bilo suoCenja?

a)
b)
©)

DA
NL

Nema podataka

Ako da, preciziraj sa kim?

Dozvolite oste¢enom da objasni kako se
oseCao/osecala im povodom.

Unesi objasnjenje:

Da L je ispitivanje sprovedeno
posredstvom  psthologa,  socyalnog
radnika ili drugog stru¢njaka?

a)
b)
)

DA
NE
Nema podataka

Ako da, od strane koga?

Dozvolite o$teenom da objasni kako se
oseCao/osecala im povodom.

Unesi objasnjenje:

9. NEDOZVOLJENE ILI NEPRIMERENE TEHNIKE ISPITTVANJA

Da Ii su oSteéenom kao svedoku
postavljana sugestibilna pitanja?

Q)
b)
©)

DA
NE
Nema podataka

Ako da, od strane koga?

Dozvolite Zrtvi da objasni kako se
osecCala zbog ovoga. Da li je on/ona bila
svesna da Jje naCin Intervjuisanja
pogresan? Da I je oCekivao(la) da ¢e
sudija nesto preduzeti u tom pogledu?

Unesi objasnjenje:

Da i su oSteCenom kao svedoku
postavljana neprikladna 1/ih irelevantna

b)

DA
NE
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pitanja o privatnom 1/ili seksualnom
Zivotu?

©)

Nema podataka

Ako da, kakva 1 od strane koga?

Dozvolite Zrtvi da objasni kako se
osecala zbog ovoga. Da li je on/ona bila
svesna da je naCin Intervjulsanja
pogresan? Da I je oCekivao(la) da ce
sudija nesto preduzeti u tom pogledu?

Unesi objasnjenje:

Da 6 je osteceni kao svedok dobijao
komentare kojima se sugeriSe da je
1zazvao 1/ili doprineo viktimizaciji?

a)
b)
)

DA
NE
Nema podataka

Ako da, kakva 1 od strane koga?

Dozvolite Zrtvi da objasmi kako se
osecCala zbog ovoga. Da li je on/ona bila
svesna da je naCin Intervjulsanja
pogresan? Da I je oCekivao(la) da ce
sudija nesto preduzeti u tom pogledu?

Unesi objasnjenje:

Da li je osteeni bio 1zloZen pretnjama,
pritiscima 1/ili uvredama

DA
NE
Nema podataka

Ako da, kakva 1 od strane

koga?

Dozvolite Zrtvi da objasni kako se
osecala zbog ovoga. Da li je on/ona bila
svesna  da je naCin Intervjuisanja
pogresan? Da li je oCekivao(la) da Ce
sudija nesto preduzeti u tom pogledu?

Unesi objasnjenje:

10. PRIMENA DISCIPLINSKIH MERA USMERENIH NA ZASTITU

ZRTAVA TOKOM ISPITIVANJA

Da li je punomo¢nik ostecenog ili sam a) DA
oste€eni imao bilo kakve primedbe na b) NE
na¢in na koji su postavljana pitanja Komentar:
tokom ispitivanja osteéenog?

Da Ii je sudija/predsednik vecéa odlucio a) DA
da ne dozvoli neka od pitanja? b) NE
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Ako da, da i se ovo dogodilo
jednom i wvise puta tokom
1spitivanja?
Ako da, Cije pitanje je zabranjeno?
a)  Oknvljenog
b) Branioca
¢) Drugo

Da i je sudya intervenisao tokom | Intervencya sudye:
ispitivanja jer je smatrao da je nacin na | Opis:

koji su postavllena neka pitanja

neprikladan? Opisi sta se desilo?

Da I je sudya izrekao opomenu a) DA
okrivljenom 1ili braniocu? b) NE

Da I je tuzilac intervenisao tokom

Intervencija tuzioca:

ispitivanja jer je smatrao da je naéin na | Opis:

koji  su postavljlena neka pitanja

neprikladan? Opisi sta se desilo?

Sta se desilo nakon opomene sudije? a) Nacin 1spitivanja Jje
promenjen

b) Neprikladan tretman
oste€enog je nastavljen
¢) Neprikladan tretman
oste€enog je nastavljen ali je
licu izre€ena novCana kazna
Opisi:

Dozvolite Zrtvi da objasni da li smatra da
je  reakcya sudija  dovoljna 11l
odgovarajuca? Da li se zbog ove reakcije
oseCala dovoljno bezbedno 1 osnaZeno
da nastavi sa svedoCenjem?

Unesi objasnjenje:

Drugi komentar:

11. UPOTREBA

VIDEO

LINKA, PRAVOSUDNA

INFRASTRUKTURA I ZASTITA ZRTAVA




Da li je ispitivanje sprovedeno uz pomo¢
tehniCkih sredstava za prenos slike 1
zvuka? Ako da, gde se oste€eni nalazio
za vreme Ispitivanja  (npr. druga
prostoryja u sudu, u sopstvenom stanu,
CSR, sluzbi podrske Zrtvama)?

a) DA
b) NE

¢) Nema podataka

Ako DA, gde se oSteCeni nalazio za

vreme 1spitivanja? Preciziray:

Da i je 1spitivanju prisustvovao tehnicar
zaduZen za nesmetano funkcionisanje
uredaja za prenos sike 1 zvuka?

a DA
b) NE

¢) Ne znam

Da li je bilo tehnickih smetnji prilikom
1spitivanja?

a) DA
b) NE

¢) Ne znam

Dozvoliti Zrtvi da objasni kako se osecala
u vezl sa ovim nainom intervjuisanja?
Da L je dobio/la odgovarajuée
informacije o koracima 1 proceduri? Da
Ii je on/ona razumeo ovu informaciu?
Da li se on/ona osetao slobodnim da
traZi poja$njenje 1 ako nije, zasto?

Unesi objasnjenje:

12. ZASTITA PRIVATNOSTI

Da i je bilo zahteva da se sudenje odrzi
uz delimi¢no ili potpuno iskljuCenje
Javnosti?

a) DA
b) NE

Ako da, od koga je doSao ovakav
zahtev 1 koji razlozi su navedem?
Koji delovi sudenja nisu bili otvoreni

za javnost? Objasni:

Da i je sud prhvatio zahtev za a) DA
iskljucenje javnosti? Ako ne, koji su bili b) NE
razlozi? ¢) Razlozi
Da li je sud/tuZilastvo izdalo saopstenje o a) DA
kriviénom postupku? b) NE
¢) Ne znam
Da i su mediji pratili sudenje u ovom a) DA
predmetu? b) NE

¢) Ne znam
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Ako da, da Ii im je bilo dozvoljeno
prisustvo na pretresu?

DA/NE

Objasnjenje:
Da Ii su mediji objavljvali vesti o ovom a) DA
krivicnom postupku? b) NE

¢) Ne znam

Objasni:
13. IMOVINSKOPRAVNI ZAHTEV
Dali je oSteéeni istakao imovinskopravni a) DA
zahtev? b) NE
U kojoj fazi postupka je istaknut
imovinskopravni zahtev?
Da li  je oSteCeni  opredelio a) DA
imovinskopravni zahtev? b) NE
Na S$ta se odnosio Imovinskopravni | a) Naknada Stete

zahtev?

(traZeni 1znos)

b) Povracaj stvari
¢) Ponistaj pravnog posla

Koja je bila odluka suda po zahtevu?

a) Usvojen u celosti
b) Usvojen delimi¢no (objasni)

Dozvolite Zrtvi da 1zrazi svoj stav o tome

da Ii je pravilno informisana o pravu

na odstetu (imovinskopravni zahtev). Da li je on/ona mogao da se nosi sa ovim

pitanjem bez struCne podrske? Ako je upuena da zahtev ostvari u parnicnom
postupku, kako se on/ona osetao povodom Cinjenice da to zahteva dodatno
vreme 1 resurse, ali 1 da u tom postupku ne postoje zastitni mehanizmi? Da li se
on/ona ose€ao dovoljno jakim da se bori za to?

Unesi objasnjenje:

14. DODATNA ZAPAZANJA:
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Aneks V: Standardizovana  struktura

(obrazac) Izvestaja o pracenju (monitoringu)

Podaci prikupljeni primenom prethodno 1zloZene metodologije u svakom izvestaju

treba da budu prikazani na osnovu osnovnih elemenata/pitanja koja odreduju

poloZaj posebno osetljivih Zrtava u procesnom statusu/funkciji oste€enog kao

svedoka u krivicnom postupku:

= 0N

o o

Sl

9.

Pravo Zrtve da se njen glas Cuje, odnosno da aktivno ucestvuje u krivicnom
postupku

Status posebno osetljivog svedoka/individualna procena potreba

Pravo na pravnu pomoc¢ 1 zastupanje

Prisustvo psihologa 1/1li osobe od poverenja saslusanju

OgraniCenje viSestrukog ispitivanja

Nedozvoljene 1l neprikladne tehnike ispitivanja

Disciplinske mere u slu€aju pritisaka 1/ili odmazde prema osetljivim Zrtvama
Upotreba tehnickih sredstava za prenos slike 1 zvuka (video linka) 1
infrastrukturni preduslovi u pravosudu za zastitu osetljivih Zrtava u funkciji
oSte€enog kao svedoka

Zastita privatnosti Zrtava 1 medijsko izvestavanje o sudenjima

10. Imovinskopravni zahtev 1 zastita Zrtava

Za svako od ovih pitanja, nalazi treba da budu prezentovani u odnosu na sledece

tacke:

5. Relevantni medunarodni standardi

6. Poutivno zakonodavstvo, nedostaci zakonodavstva 1 tekuce/planirane
1zmene zakonodavstva

7. lzazovi u praksi

8. Preporuke za unapredenje

Takode, svako od navedenih pitanja treba da bude analizirano i1z ugla specificnih

potreba 1izazova sa kojima se suoCavaju razliCite, narocito osetljive kategorije Zrtava

u procesnoj funkeiji osteéenog kao svedoka.

- Deca zrtve
- Zene, Zrtve porodi¢nog 1 rodno zasnovanog nasilja
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- Zrtve trgovine ljudima
- Zrtve ramih zlo¢ina

- Zrtve zloCina iz mrZnje

Svaki 1zvestaj treba da sadrzi kratak saZetak nalaza 1 objedinjenu listu preporuka

koji olaksavaju diseminaciju 1 komunikaciju.
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Aneks VI: Upitnik za potrebe prikupljanja
mformacya o primeni ¢l. 102, 370, 3721374 ZKP-

a

Deo I: Prikupljanje podataka i prevencija

1. Da li AKS redovno prikuplja podatke o primeni €¢l. 370, 372 1 374 ZKP-a
od strane advokatskih komora u sastavu AKS?

2. Ukoliko da, za koji period se dostavljaju podaci?

3. Da Ii advokatske komore u sastavu AKS prikupljaju podatke o primeni
ovih odredaba ZKP-a?

4. Da li je AKS stava da bi1 u odnosu na ovlas¢enja organa postupka iz €lana

102, stav 2 trebalo uvesti obavezu obavestavanja nadleZne advokatske komore o

1zreCenoj opoment 1/ili novéanoj kazni?

I

. Dali je AKS u periodu 2017. do danas preduzimala neke od preventivnih
mera usmerenih na unapredenje tretmana narocCito osetljivih Zrtava u procesnoj
funkciji osteéenog kao svedoka od strane advokata, kao 1 ja¢anje postovanja
procesne discipline od strane advokata, a u kontekstu primene ¢l. 102, 370, 372 1
374 ZKP (npr. obuke, izrada smernica 1 sl.)

Deo II: Posebna pitanja

1. Podaci o postupanju nadleZne advokatske komore u skladu sa obavezom
iz €lana 370, stav 3 ZKP-a:

1.1. Broj primljenih obavestenja o kaznjavanju advokata u skladu sa ¢lana 370,
stav 113 ZKP-a u periodu 1.1.2017-31.12.2023. godine

1.2. U koliko slu€ajeva od ukupnog broja primljenih obavestenja je advokat

postupao kao punomo¢nik oste€enog, a u koliko kao branilac?

1.3. U koliko sluCajeva je nadleZna advokatska komora obavestila sud o

preduzetim merama u skladu sa obavezom iz ¢lana 370, stav 3 ZKP-a? Ukoliko su
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pored ukupnih, podaci dostupni po nadleZnim podruénim advokatskim

komorama, molimo navedite 1 te podatke.

1.4. Navedite podatke o merama koje su nadleZne advokatske komore

preduzele prema advokatima koje je sud kaznio po osnovu €lana 370, stav 1 ZKP-
au periodu 1.1.2017-31.12.20238. godine.

2. Podaci o postupanju nadleZne advokatske komore u skladu sa odredbom
Clana 372, stav 1 ZKP-a:

2.1 Broj primljenih obavestenja o iskljuenju iz daljeg postupka advokata u
skladu sa €lana 372, stav 1 ZKP-a u periodu 1.1.2017-21.12.2023. godine

2.2. U koliko slucajeva od ukupnog broja primljenih obavestenja je advokat

postupao kao punomo¢nik oste¢enog, a u koliko kao branilac?

2.3. Navedite podatke o merama koje su nadleZne advokatske komore
preduzele prema advokatima koje je sud iskljuCio iz daljeg toka postupka po
osnovu Clana 372, stav 1 ZKP-a u periodu 1.1.2017-31.12.2023. godine.

3. Podaci o postupanju nadleZne advokatske komore u skladu sa obavezom
1z Clana 374, stav 3 ZKP-a:

3.1. Broj primljenith obavestenja o izrecenoj opomeni advokatu u skladu sa
Clanom 374, stav 1 1 3 ZKP-a u periodu 1.1.2017-31.12.2023. godine

3.2. U koliko slu€ajeva od ukupnog broja primljenih obavestenja je advokat

postupao kao punomo¢nik oste¢enog, a u koliko kao branilac?

3.3. U koliko sluCajeva je nadlezna advokatska komora obavestila sud o
preduzetim merama u skladu sa obavezom iz ¢lana 374, stav 3 ZKP-a? Ukoliko su
pored ukupnih, podaci dostupni po nadleZznim podrucnim advokatskim

komorama, molimo navedite 1 te podatke.

3.4. Navedite podatke o merama koje su nadleZne advokatske komore

preduzele prema advokatima koje je sud kaznio po osnovu ¢lana 374, stav 1 ZKP-
a u periodu 1.1.2017-31.12.2023. godine.
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