YEARBOOK

HUMAN RIGHTS PROTECTION

PROVINCIAL PROTECTOR
OF CITIZENS - OMBUDSMAN

RIGHT TO LIFE

NUMBER 4
NOVI SAD, 2021




e sauTHTie palpsa

((9ImM6yncmaH

Republic of Serbia
Autonomous Province of Vojvodina
Provincial Protector of Citizens - Ombudsman

Institute of Criminological and
Sociological Research

YEARBOOK

HUMAN RIGHTS PROTECTION
RIGHT TO LIFE

Number 4

Novi Sad, 2021



YEARBOOK
HUMAN RIGHTS PROTECTION
RIGHT TO LIFE

ISBN: 978-86-89417-13-5 [PZG]
ISBN: 978-86-80756-43-1 [IKSI]

PUBLISHERS:
Provincial Protector of Citizens — Ombudsman
Institute of Criminological and Sociological Research in Belgrade

ON BEHALF OF THE PUBLISHERS:
Prof. Zoran Pavlovié¢, PhD, Provincial Protector of Citizens — Ombudsman
Ivana Stevanovi¢, PhD, Institute of Criminological and Sociological Research

GENERAL EDITOR:
Prof. Zoran Pavlovié¢, PhD, Provincial Protector of Citizens — Ombudsman

REVIEWS:
Prof. Mihaly To6th, PhD, P4zméany Péter Catholic University, Budapest

Prof. Bozidar Banovi¢, PhD, Faculty of Security, University of Belgrade, Serbia
Prof. Vid Jakulin, PhD, Faculty of Law, University of Ljubljana, Slovenia
Prof. Viorel Pasca, PhD, Faculty of Law, Western University in Timisoara, Romania

PRESS:
Vojvodina Provincial authorities Common Affairs Department
Novi Sad, Republic of Serbia

YEAR: 2021

CIRCULATION: 200 pcs

The issuing of this publication was suported by the Ministry of Education, Science and Technological
Development of the Republic of Serbia

Any opinions, claims or positions expressed in this publication are those of the papers’ authors and do not
necessarily represent an official position of the Provincial Protector of Citizens — Ombudsman and Institute
of Criminological and Sociological Research




YEARBOOK

HUMAN RIGHTS PROTECTION
RIGHT TO LIFE

SCIENTIFIC BOARD

Academician Tibor Varadi, PhD, full professor of University
Academician Miodrag Simovi¢, PhD, full professor of University
Academician Vlado Kambovski, PhD, full professor of University
Academician Arsen Baci¢, PhD, full professor of University

Prof. Lucian Bercea, PhD, Dean of the Faculty of Law, Western University in
Timisoara, Romania

Prof. Goran Ilik, PhD, Dean of the Faculty of Law, University “St. Kliment Ohridski” —
Bitola, North Macedonia

Prof. Tunjica Petrasevi¢, PhD, Dean of the Faculty of Law, University
“J.J. Strossmayer” — Osijek, Croatia

Prof. Elena Tilovska — Kechedji, PhD, Faculty of Law, University “St. Kliment
Ohridski” — Bitola, North Macedonia

Prof. Istvan Lé&szl6 Gal , PhD, head of Department of Criminal Law, Faculty of Law,
University of Pécs, Hungary

Prof. Adrian Fabian, PhD, Dean of the Faculty of Law, University of Pécs, Hungary

Prof. Wei Changdong, PhD, Director of Criminal law Research Center, European
Criminal Law Research Center of Law Institute of Shanghai Academy of Social Science
China

Prof. Shin Matsuzawa, PhD, School of Law, Waseda University, Tokyo, Japan

Marko Levante, PhD, Faculty of Law, University in St. Gallen, Supreme Court,
Lausanne, Switzerland

Ivana Stevanovi¢, PhD, Institute of Criminological and Sociological Research, Serbia
Laura Maria Stanila, PhD, Faculty of Law, Western University in Timisoara, Romania
Prof. Zoran Pavlovi¢, PhD, Provincial protector of Citizens — Ombudsman



CONTENTS

FOREWORD ...cotttiiiiieeeiiiee e eeeeeetee e e e ettt e e e e e eea bt e e e e e s aaba e eeesesabana e eesesssanaseesesssannaeesesssnnnaasesessnnnnnns 9
Arsen Baci¢

PROLEGOMENON .....cotiiiieieieieeeeeeeeeeeeeeerereeeeereseresesesesesersresesssessrssesssesssessresereressressssssrsrrssssssrerrrerrre 27
Academician Vlado Kambovski

THE RIGHT TO LIFE IN THE LIGHT OF THE ENVIRONMENTALJUSTICE ....cccvvvvvevevereeeeeeeeeeeveeeeeveeeeeeenes 35
Dragana Cori¢

RIGHT TO LIFE, WHATSOEVER LIFE IS «.certeneieeeeeeee et ee et e e e e et e e e e s e et e e e e s esannneeeaeenenes 55

Aleksandar Stevanovié
Borislav Grozdié¢
“THE RIGHT TO TAKE LIFE” ... ettt ettt eeeette e eeeettve e e e e e e eaaare e e e e e esabaaaeeeseeesasaseeeesesnsnseeesesenns 65

Bozidar Banovi¢
Veljko Turanjanin

RIGHT TO LIFE AND USE THE FORCE IN THE POLICING OF DEMONSTRATIONS .....cctvtvtierirererererenenn 81
Laura Maria Stanila

LIVING IN THE FUTURE: THE RIGHT TO VIRTUALLIFE ...ccevtitititiiiiiiieeieeeieeeereeeeeeeeeseseeeseresesesesesesene 111
Dragan Obradovié¢

THE IMPACT OF NEGLIGENT SUPERVISION OF PUBLIC TRAFFIC ON ROADS AND THE

PROTECTION OF THE LIVES OF TRAFFIC PARTICIPANTS IN SERBIA ......covvveeeeeeeeeeeeeeeeeeeeeeeeeveeeeenenes 129

Sladana Jovanovié¢

Marina Mati¢ Boskovié
Istvan Laszl6 Gal
THE RIGHT TO LIFE —PROHIBITION OF DEATH PENALTY AND RIGHT TO LIFE IN PRISON............... 165

Nikola Paunovi¢
Zoran S. Pavlovié¢
LIFE IMPRISONMENT IN THE COMPARATIVE LAW FRAMEWORK AS WELL AS IN THE

JURISPRUDENCE OF THE EUROPEAN COURT OF HUMAN RIGHTS ...ccviiviiiiiiiiiiiiciiieciccs 179
Vladimir Medovié

RIGHT TO LIFE VS. RULE OF LAW ..ottt 193
Dragan Blagi¢

Zdravko Gruji¢

THE RIGHT OF AMINOR FOR CONDITIONAL RELEASE ..ottt 215

Dusan Ili¢
CHALLENGES OF THE LEGAL RECOGNITION OF LIFE PARTNERSHIP OF SAME-SEX
PERSONS IN SERBIA IN THE LIGHT OF COMPARATIVE LEGALSOLUTIONS .....ccvvviieeeeeeeviiceee e, 239

Jelena Kosti¢
INTEGRITY OF PUBLIC FINANACES AND CONTROL OF PUBLIC SPENDING THROUGH THE
PRISM OF THE RIGHT TO AN ADEQUATE STADARD OF LIVING .....ccvvvvvieiererereeerererereeeeerereeesesenenenes 253



Milica Kolakovi¢-Bojovié
DISAPPEARED PERSONS AND THE RIGHT TO BE CONSIDERED ALIVE - THE CURRENT

STATE OF PLAY IN THE WESTERN BALKANS - ... 271
Gordana Nikoli¢

AN ATTACK AGAINST LIFE AND LIMB AS A MANNER OF COMMITTING EXTORTION.................... 289
Yang Chao

THE HUMAN RIGHT SAFEGUARD FOR PERSON EXTRADITED IN CHINA ......oovriiiiieeeeeeeeeeeeeeeeeeveeeees 303

[TynoBoukun HOpwuii
babaeB Muxaunn
ONACHOCTU M NOCNEACTBUNA BHEOPEHUA PUCK-TEXHOJIOTU B MPAKTUKY

NPUHATUA YTONOBHO-NOSIUTUYECKUX U YTONIOBHO-NPABOBbBIX PELUEHUM ..o 315
Haranps ['enpux

KPUMUHANUZALUMA KAK BJIACTHBIA PECYPC ..ottt s sssssssssnsenans 331
Adrian Stan

THE PROTECTION OF RIGHT TO LIFE IN ROMANIAN CODE OF CRIMINAL PROCEDURE.
UNREASONABLE LENGTH OF THE INVESTIGATION AND THE EFFECTIVE REMEDIES..................... 343

Academician Miodrag N. Simovi¢
Marina M. Simovié
PROTECTION OF THE RIGHT TO LIFE AND CONSTITUTIONAL COURT OF BOSNIA AND

HERZEGOVINA ...ttt ettt et e et e s s e e s eab e e s e b e e e e ba e e e sbeeesnreeesannee 359
Zhenjie Zhou
WHERE SHALL CAPITAL PUNISHMENT GO CHINA: A REALISTIC PERSPECTIVE ......ccoocveevriiecennneen. 381

Silvia Signorato

COMBATING TERRORISM ON THE INTERNET TO PROTECT THE RIGHT TO LIFE. THE

REGULATION (EU) 2021/784 ON ADDRESSING THE DISSEMINATION OF TERRORIST

CONTENT ONLINE. ettt ettt ettt e e s e s e e e s e a e e e e s e s e b e e e e e e s esannraneeeeseannne 403

Dragan Jovasevi¢
Jelena Radulovi¢ Glamocak
RIGHT TO LIFE IN THE LIGHT OF REQUEST (CONSENT) OF AN INJURED PARTY TO

IMIURDER ...ttt e e e et e et e e e e e e et b e e e e e e e e baa e e e e e e e e aaaaeeeaesesanaeseaassssnanaesessnnes 409
Judit Szabé
NE BIS IN IDEM —THE PRINCIPLE BETWEEN THE BRANCHES OF LAW ......cuuuuuininnennnnenns 427

Ivica Josifovié
Igor Kambovski
THE SPECIFICITY OF ARTICLE 2 OF THE ECHR AND ITS APPLICABILITY IN THE BALKANS:

CASE STUDIES ..ottt saa e saa s sn e nne 447
Khilyuta V.VI.

CRIMES AGAINST THE CIRCULATION OF OBJECTS OF CIVIL RIGHTS: CONCEPTUAL AND
THEORETICAL BASIS OF MODELING ....cooiiiiiiiiiiiiticere sttt 463

Alonso Mufioz Pérez

LEGAL UNDERMINING OF HUMAN DIGNITY IN SPAIN THROUGH CRIMINAL LAW AND

LAW ENFORCEMENT PROTOCOLS ON “GENDER VIOLENCE”: INTERNATIONAL TRENDS

AND POLITICAL CAUSES. ... 477



Mario Caterini

Giulia Rizzo Minelli

THE “RIGHT TO LIFE” OF PEOPLE CONVICTED IN ITALY TO LIFE IN PRISON: AMONG

RECENT JURISPRUDENTAL ASSESSMENTS AND PERSPECTIVES DE IURE CONDENDO................... 489

Shin Matsuzawa
ANTI-CORRUPTION AND HUMAN RIGHTS - AN ANALYSIS OF JAPAN’S FOREIGN PUBLIC

OFFICIALANTI-BRIBERY ACT - ..ottt ettt 515
Milana Ljubici¢
AGEISM IN MEDICINE AND THE RIGHT TO LIFE......ciiiiiiiiiiiiiiicciicceceecce e 525

Miljan Lazovié¢
EUTHANASIA AS ANEGATION OF THE RIGHT TO LIFE? COMPARATIVE LEGAL ANALYSIS ............. 537

Mirka Luki¢-Sarkanovié
RIGHT TO LIFE VS RIGHT TO DEATH ..ceveveeeeseeeeeeeseeeeeeeseee e eeseeeeaeeseeeseesseeeeseseaeeesseeesessseessessseesnes 551

Ranka Vujovié¢
MANDATORY IMMUNIZATION OF CHILDREN AND PROTECTION OF THE RIGHT TO LIFE,
HEALTH AND BODILY INTEGRITY ..coiiiiiiiiiiiiiiiciiiiccii s 567

Ralf Thomas Heberling
RIGHT TO LIFE —=RIGHT TO DEATH? ..ottt ettt st s s snne s 585

Lazar Stefanovié¢
IMPLICATIONS OF ANTI-PANDEMIC MEASURES OF SERBIAN AUTHORITIES ON THE
RIGHT TO LIFE FOR PERSONS WITH DISABILITIES LIVING IN INSTITUTIONS ....covvvverreeeeeeeeeeeeeeeeneens 603

Elena Tilovska-Kechedji
VACCINATION AND THE RIGHT TO LIFE ...ceiiiiieiiteeeeieeete ettt 617

Ana Batricevi¢

Andrej Kubicek

THE RIGHT TO LIFE AND QUALITY OF LIVING OF WOMEN SUFFERING AND RECOVERED

FROM BREAST CANCER IN SERBIA ... .ottt e e et ee e e e e e et ee e e e e e s et e e e e eessannaeeeeesenns 631

Zorica Mrsevié
Svetlana Jankovié¢
BUILD BACK BETTER - PRINCIPLE OF SAVING LIVES ....covtiieeeeeeeecee et e e e e eeenes 653

Aleksandar R. Ivanovi¢

RIGHT TO LIFE IN THE CONTEXT OF QUALITY OF LIFE AND THE RIGHT TO EDUCATION

WITH A SPECIAL FOCUS ON A NON-DISCRIMINATORY ACCESS TO HIGHER EDUCATION

L Y L2 = PPN 667






FOREWORD

PhD Vlado Kambovski, retired Professor at the Faculty of Law “Justinianus Primus” in
Skopje and member of the Macedonian Academy of Sciences and Arts presented the
paper The right to life in the light of the environmental justice. Author reminds that human
aggression against nature and the environment becomes dramatic, joining the natural
climate changes. These destructive tendencies are an expression of the deep dysfunction
between the economic, socio-cultural, political and environmental subsystems of the
global industrial capitalist society, and the declared universal human rights, including the
basic human right to life. To achieve the goal of enhanced protection of the right to life
in the face of growing environmental destruction, the movements for environmental
sustainability, social justice and economic justice need to come together and realize their
common interest in the building of a democratic, eco-social society. It is a basic postulate
of the increasingly influential eco(bio)centric philosophy of law, which starts from the
right to life of present and future generations and the associated global goal of sustainable
and humane social development. The main derivative of this philosophy is the concept of
environmental justice, understood as an intergenerational distributive justice. That
concept is beginning to permeate a growing number of conventions for environmental
protection which provide for the individual right to a healthy environment, the right to
information, participation in decision-making and the right to judicial protection of those
rights. The concept of environmental justice is incorporated into national constitutional
and legal systems, by strengthening environmental constitutionalism and introducing
effective legal instruments for judicial protection of the right to a healthy environment.
Today, its basic postulates are the main driver of deep reforms of modern law and the
justice system.

PhD Dragana Cori¢, Assistant Professor at the The Faculty of Law, University in Novi
Sad in the next paper Right to life, whatsoever life is, highlights that many international
conventions and other important documents, as well as national laws begin with
emphasizing the importance of life, and that life is valued as the most important social
and legal value. Author presents the important question “What IS truly life?”. Since many
major historical figures in philosophy have provided an answer to the question of what,
if anything, makes life meaningful, although they typically have not put it in these terms.
There are more than 100 definitions of life that lead to rather concise and inclusive



definition, made by Darwin: Life is self-reproduction with variations. In this paper, author
reveals some of them and makes them more understandable and claims that no definition
at once can contain all those specificities that make life as is. But, only if we study at the
same time theoretical and practical dimensions of life, we can be closer to understanding
it. In the paper it is assumed that life is more than pure legal notion of right to life, that it
has deeper meaning and deeper sense. The legal definition of protection of life, although
we do not know for certain what life is, is valuable to us, because it gives one possible
direction in which life could be lived and could be more livable. It is the way that unites
in its approach, both theoretical and practical vision of life.

Following authors, PhD Aleksandar Stevanovi¢ Assistant Professor at the University
business academy in Novi Sad - Faculty of Law and PhD Borislav Grozdi¢, Professor at
the University business academy in Novi Sad - Faculty of Law presented the paper The
Right to take Life. The text analyzes the ethical dimension of taking of life, which is seen
as the necessary condition for its legal presumption. The introduction gives a historical
analysis of the taking of life as a social phenomenon. In the second part, the division of
the phenomenon of socially acceptable taking of life is made, with special attention to
human sacrifice, infanticide and geronticide. The question arises as to whether human life
can be viewed as a value in itself (intrinsic value). The third part of the paper deals with
the meaning of human life in the wider system of social values and indicates its special
place in the original Christian point of view. In the final part, the connection between the
dominant value system in modern civilization and the new instrumentalization of human
life is established and it concludes that, in order to preserve human life as a basic valueit
is necessary to provide metaphysical assumptions.

In the paper Right to Life and Use the Force in the Policing of Demonstrations PhD
Bozidar Banovi¢, Professor at the Faculty of Security Studies in Belgrade, University of
Belgrade and PhD Veljko Turanjanin, Associate Professor at the Faculty of Law,
University of Kragujevac have analyzed the use the force in the policing of
demonstrations and its relationship with the rights to life. The use of force in the policing
of demonstrations may raise issues under the European Convention on Human Rights in
certain circumstances. This is particularly true in terms of the right to life, the prohibition
of torture and inhuman and degrading treatment, freedom of expression, and freedom of
reunion. The Republic of Serbia is no exception. Therefore, the authors have elaborated
the points of view of the European Court of Human Rights through the main decisions in
this field.
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Associate Professor at the West University of Timigoara - Faculty of Law, PhD Laura
Maria Sténila explores the the context of emerging digitalization, increased usage of the
Internet, and of human rights in the paper Living in the Future: The Right to Virtual Life.
Since virtual space is a parallel medium towards human rights have migrated raising new
challenges in interpretation. In this context author asks the question: are the human rights
we exercise in reality the same rights we enjoy in the virtual space? Do we, as virtual
reality actors enjoy a right to virtual life?

In the paper The Impact of Negligent Supervision of Public Traffic on Roads and the
Protection of the Lives of Traffic Participants in Serbia PhD Dragan Obradovi¢, Judge at
the Higher Court in Valjevo underlines that each state, in accordance with its financial
possibilities, pays due attention to the improvement of road traffic safety. In this light,
during the XXI century, the Republic of Serbia has improved its legislation in this area
through the provisions of the Law on Traffic Safety from 2009, ie the Law on Roads from
2018. In both regulations, there were or are provisions related to the obligations of the
road manager in the event of a traffic accident. We have pointed out the most important
problems from the aspect of legal solutions. Author focuses attention on the inadequately
placed traffic signalizations. The impact of negligent supervision of public road traffic on
road safety has not yet been adequately recognized. This issue is important for every local
community on the territory of our country, but also beyond, because these are the
problems that most countries face.

PhD Sladana Jovanovié, professor at the Union University Faculty of Law, Belgrade
presented the next paper Criminal Law Protection of Life in Serbia: Necessity or Penal
Populism? In it author deals with actual criminal law protection of the right to life in
Serbia, focusing the legal provisions related to criminal offenses against life and body,
and the latest legislative changes. The most important question is whether the current
situation is based on the necessity and the real need for better protection of the right to
life or is it just populist manoeuvring of the creator of legislative penal policy? The author
presents available statistical data and research results relevant to the subject, throwing a
glance to comparative law, in order to indicate some directions for future legislative
intervention.

In the following paper, The right to life — prohibition of death penalty and right to life in
prison, PhD Marina Mati¢ Boskovi¢, Research Fellow at the Institute of Criminological
and Sociological Research and Istvan Laslo Gal pointed out that the right to life is non-
derogable right that cannot be denied even in time of war or other public emergency
threatening the life of the nation. Also, the right to life is one of the highest social values
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without which all other rights and freedoms lose their significance. The European
Convention of Human Rights imposes both positive obligation to protect the right to life
and a negative obligation not to take life. Negative obligation includes state duty not to
take life intentionally or negligently. Furthermore, authors explain that a duty to safeguard
life incorporates twofold approach, a duty to provide an effective and impartial
investigation in cases of death resulting from the activities of state officials and a duty to
safeguard and protect life. The authors analyse both positive and negative state’s
obligation. The aspect of the state’s positive obligation to protect life is assessed through
protection of prisoners against killing and violence by other detainees and through the
duty to offer prisoners healthcare, while the negative aspect is analyzed through the
prohibition of death penalty. The authors elaborate practice of the European Court of
Human Rights and how interpretation of right to live progressed over time in these two
specific groups of cases.

PhD Zoran S. Pavlovi¢, Full Professor at University of Busines Academy, Law Faculty,
Novi Sad and MA Nikola Paunovi¢, the Third Secretary at the Ministry of Foreign Affairs
of the Republic of Serbia and PhD Candidate at Faculty of Law, University of Belgrade
have explored important dilemmas in the next paper Life Imprisonment in the
Comparative Law Framework as Well as in the Jurisprudence of the European Court of
Human Rights. In comparative law frameworks there is no single approach concerning
alternatives to the death penalty, meaning that some countries prescribe long-term
imprisonment, while others impose life imprisonment. Therefore, the first part of the
paper presents chosen comparative law solutions in this area in order to make visible
observed differences among these two approaches. Bearing in mind that imposing life
imprisonment affects deeply human rights, the second part of the paper analyzes selected
cases before the European Court of Human Rights in which this sentence is imposed
before domestic courts. According to analyzed comparative law approaches as well as
considered case-law, in concluding remarks it is pointed out key universally accepted
legal standards for imposing life imprisonment penalty.

In the following paper titled Right to Life vs. Rule of Law, PhD Vladimir Medovi¢,
Associate Professor at the Faculty of Law for Commerce and Judiciary Novi Sad analyzes
important theme of abortion in the example of Polish legislative. The abortion in Poland
is now only allowed in two instances: where the pregnancy poses a threat to the life or
health of a woman or when the pregnancy resulted from a prohibited act such as rape or
incest. This judgment provoked strong reactions within Poland and the European Union.
In this paper author is focused on the issue of the legality of the composition of the Polish
Constitutional tribunal which rendered such judgment and application of the principle of
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the rule of law, as one of the fundamental values on which the European union is founded.
On 20 December 2017 European Commission launched infringement procedures against
Poland under article 7(1) TEU and made proposal for a Council decision on the
determination of a clear risk of a serious breach by Republic of Poland of the rule of law.
One of the reasons for activation of the Article 7 TEU was the precompositon of the Polish
Constitutional tribunal in 2015 and 2016 which, in European Commission view,
undermined the legitimacy, independence and effectiveness of the Constitutional tribunal.
According the judgment of the Court of Justice of the EU in LM case even the
commencement of the procedure under article 7(1) TEU relating to the breach of rule of
law principle may have certain legal consequences and result in the suspension of
application of the European arrest warrant. Therefore, the main issue of the paper is what
effects the Polish Constitutional tribunal judgment will have in the legal system of the
European Union, having in mind ongoing procedure for breach of the fundamental values
of the EU. Can it be challenged before the Court of Justice of the European Union on the
ground of breach of rule of law principle?

Authors PhD Dragan Blagi¢ Associate Professor at the The Faculty of Business
Economics and Enterpreneurship and PhD Zdravko Gruji¢, Associate Professor, Faculty
of Law, University of Pristina in Kosovska Mitrovica have dealt with the application of
the institute of conditional release according to a particularly sensitive category of
perpetrators of criminal offenses in the paper titled The Right of a Minor for Conditional
Release. Namely, the minors as potential perpetrators of criminal acts, where due to a
certain expiration of the served sentence of juvenile imprisonment and good behavior,
can request a conditional release. Criminal sanctions for juveniles imply the application
of only the necessary minimum elements of coercion and restriction of liberty, and are
primarily aimed as measures of assistance and protection, in order to establish the best
possible cooperation and its unhindered inclusion in the social community. Juvenile
criminal law emphasizes in a different way the protective function of criminal law to first
apply to juveniles the mildest criminal sanctions that do not have a repressive character,
and only then, that in the end, as an ultima ratio, a sentence of juvenile imprisonment can
be imposed. While serving a sentence of juvenile imprisonment a minor spends a certain
period of time in a prison institution, where that time should be fulfilled in terms of
content, so that the intended purpose of punishment, as well as tasks in education and
professional training, should be achieved. In that case conditional release of a minor can
be realized. The right to conditional release of a minor can be consider as crucial in
substantiation the right to continue a normal life as a free person outside of prison
institution.
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In the paper Challenges of the Legal Recognition of Life Partnership of Same-Sex Persons
in Serbia in the Light of Comparative Legal Solutions MA Dusan Ili¢, Research Assistant
at the Institute of European Studies explores the issue of the legal recognition of life
partnership of same-sex persons in the Republic of Serbia. The recognition of same-sex
unions is currently one of the most delicate social and legal challenges and the Republic
of Serbia belongs to the group of European countries that do not recognize any form of
same-sex unions. For that reason, during the first half of 2021, the law on same-sex unions
was proposed, which provoked conflicting reactions from the genrals public. This article
presents the constitutional and legal possibilities of the (non)recognition of same-sex life
partnership in Serbia, within the existing positive law of the Republic of Serbia. Secondly,
this article presents the comparative legal solutions used by other member states of the
Council of Europe regarding the legal recognition of same-sex unions. This part will
present the solutions of some European countries that recognize certain forms of life
partnership of same-sex persons, as well as those that, like Serbia, do not recognize any
form of same-sex unions, but in some way regulate the status of these persons in their
legal system. Thirdly, author have presented possible legal solutions to overcome the
current challenges faced by people living within these life forms.

PhD Jelena Kosti¢, Senior Research Fellow at the Institute of Comparative Law, explains
that the right to an adequate standard of living was first introduced by the Universal
Declaration of Human Rights in the paper titled Integrity of Public Finanaces and Control
of Public Spending Through the Prism of the Right to an Adequate Stadard of Living.
Author claims that its protection in practice largely depends on the level of wealth of a
society. Nevertheless, some minimum standards accepted by international documents
should be met in practice. The right to an adequate standard of living has great
significance for both the individual and the community. Its realization enables individual
social integration, because it refers primarily to the most endangered categories of the
population. That is why it is necessary to provide sufficient funds in the state budget, in
order to enable effective protection of the right to an adequate standard of living for all
citizens. The author starts from the assumption that the realization of the right to an
adequate standard of living is often endangered due to inadequate budget policy. Through
analysis the content of various international and national documents, as well as using the
dogmatic legal method, author seeks to make recommendations for the improvement of
budget policy in order to more effectively protect the right to an adequate standard of
living in the Republic of Serbia.

The paper Disappeared Persons and the Right to be Considered alive: the Current State
of Play in the Western Balkans by PhD Milica Kolakovi¢-Bojovi¢, Senior Research
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Fellow at the Institute of Criminological and Sociological Research, Belgrade emphases
that the search for a disappeared person should be conducted under the presumption that
he or she is alive. This golden rule has been recognized and incorporated in the main
human rights instruments and the soft law dealing with the combating enforced
disappearances, but also in those relevant for the search for persons missing in or in
relation to arm conflicts. This principle has a multiple influence and tackles as the right
of a missing person to be searched, as an obligation to search for him/her. It also has a
significant influence on and constitutes a framework for exercising a various property and
a social welfare rights of family members of a disappeared person. Considering this and
taking into account a gross number of persons who still missing in or in relation with the
armed conflicts in Former Republic of Yugoslavia, author explores on how this principle
is incorporated in the relevant legislation of the Western Balkans countries. Triggered by
the ongoing processes aimed at development of the Serbian Law on Missing Persons, this
paper also analyses how this principle should be incorporated in a new law, based on the
identification of the existing legal gaps and the comparative legislation in the Region.

PhD Gordana Nikoli¢, Research Associate and Criminal Inspector at the Ministry of
Internal Affairs of the Republic of Serbia analyzes the criminal offence of extortion in the
paper titled An Attack Against Life and Limb as a Manner of Committing Extortion. The
criminal offence of extortion is a typical property related offence and in many modern
legislations, as well as in the national one, this criminal offence is classified in the group
of offences against property. This determination assigned to the group of offences is
completely justified, having in mind that the offender’s ultimate intention is to acquire
unlawful property gain. Special gravity of extortion, which differentiates it from other
typical property crimes, refers to coercion as a manner of its commission, during which
an attack against life and limb of the injured party, as a sphere of the greatest vital
importance, results in acquisition of unlawful property gain. In support thereof, there are
many solutions offered in the legislation of the countries in the region which have
recognised the intensity of coercion - more intense violence in the commission of the
offence - as its qualifying circumstance. The author focuses on the attack against life and
limb of the injured party during coercion as a means of extortion committed by the
perpetrator. The paper also be introduces new qualified forms of the offence that would
criminalise a more intense attack against life and limb of the injured party during the
commission of this offence - that would be taken over from the legislations in the region
- as well as the injured party’ suicide, as a consequence of coercion as an act of extortion.
The aim is to point to the violent character of extortion and more complete criminilasation
of more serious forms of this offence.
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Assistant Professor at Beijing Normal University, College for Criminal Law Science,
China, Yang Chao presented the paper The Human Right Safeguard for Person Extradited
in China. In it author addresses the legal system of extradition in China from the human
rights protection perspective. Since China promulgated extradition law and signed the
first bilateral treaty in extradition matter, China has improved the whole legal system in
the field of international judicial assistance in criminal matters, and this process is
development by greater individual human rights protections. In this paper, the human
right protection in extradition process demonstrated by introduce the relevant law and
examination process of extradition, the fundamental principles of extradition, and the
right protection in the extradition procedure in China.

The next article, Dangers and Consequences of the Introduction of Risk Technologies in
the Practice of Making Criminal-Political and Criminal-Legal Decisions is devoted to
the study of the risks that may arise in the process of implementing risk management
technologies in the practice of developing and making criminal-political and criminal-
legal decisions. Authors PhD Yuriy Pudovochkin, Professor and Chief Researcher of the
Criminal Law Research Department at the Justice Issues Research Centre of the Russian
State University of Justice and the PhD Mikhail Babayev, Professor and Senior
Researcher at the Criminal Law Research Department of the Justice Issues Research
Centre clam that risk technologies are now considered as one of the most promising
means of optimizing criminal policy, the introduction of which makes it possible to
identify and assess both the positive and negative consequences of making any decision
in the field of criminal law. At the same time, risk management itself is fraught with some
dangers and risks that need to be taken into account in the process of updating the
methodology of criminal policy. These risks are associated both with the selection of
experts and the definition of the methodology of risk analysis, and with the results of the
risk reformatting of criminal policy. The most significant dangers that may arise are the
manipulative use of public opinion to tighten the criminal law, the strengthening of
repressive principles of criminal policy, the restriction of the sphere of individual freedom
and the development of discriminatory practices. At the same time, these risks and
dangers should not block the very idea of introducing risk management technology into
criminal policy and criminal law.

PhD Natalya Genrikh, Head of the Criminal Law Department, North Caucasus Branch,
Russian State University of Justice devoted the paper Criminalization as a power
resource to the study of the question of how the practice of criminalization of socially
dangerous acts acts as a significant social resource, the possession of which legitimizes
and strengthens state power. In order to study this problem, a methodological synthesis
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of the cognitive capabilities of a number of well-known theoretical platforms is needed:
the Marxist theory of state and law, evolutionary approaches to understanding law, the
doctrine of legal policy and legal management, the doctrine of the separation of powers,
the theory of judicial law-making, the principles of criminalization of socially dangerous
acts, the doctrine of the functions of criminal law. Their combination provides an
opportunity for a comprehensive and objective knowledge of the main directions of
interaction between the criminal law and the authorities, their results and consequences.
Through the prism of the content of the constitutional formula, according to which the
criminal legislation is under the exclusive jurisdiction of the federal legislator, the
following are revealed: the main directions of concentration of the criminalization
resource in the hands of the state, the significance and consequences of securing the right
to criminalize the federal government, the problems of competition between the
authorities and political forces for the right to promote criminalization aspirations in
parliament. It is established that global trends in the development of relations between the
government and the criminal law, having objective grounds and civilizational
significance, are fraught with some dangers associated, firstly, with the exclusion of
regional authorities from the process of creating criminal law norms, and secondly, with
the permissible participation of executive and judicial authorities in determining the
content of criminal law.

MA Adrian Stan, Teaching and Research Assistant, Faculty of Law,West University of
Timigoara presented the paper about the Romanian CCP guarantees of the right to life,
regarding the procedural aspects of the length of the investigation, titled The protection
of right to life in Romanian Code of Criminal Procedure: Unreasonable length of the
investigation and the effective remedies. Jurisprudence revealed that investigations
regarding car accidents following the death of a person have a length that exceeds the
limit that can be considered reasonable from the point of view of the families of the
victims. On the other hand, the Romanian legislation only recently provided a remedy for
the excessive length of investigations, a special procedure in force after 2014. By a special
provision, it was established that this remedy is applicable only to investigations that
started after 1. February 2014. But what happens to the older files, which should be able
to be urged by the special procedure? Constitutional Court, faced with this question, held
that this is an option of the legislator. But we think it is more than that. ECHR held that
the procedural side of the right to life also involves investigating within a reasonable time
of any violent death. From this point of view a number of judgments have been held,
which the author summarizes. The central topic of the paper relates to criticism of
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Romanian legislation in terms of procedural protection of the right to life and the need
for effective procedural remedies (related to art. 13 ECHR).

Academician PhD Miodrag N. Simovi¢, Judge of the Constitutional Court of Bosnia and
Herzegovina, Full Professor of the Faculty of Law of the University of Banja Luka,
Active Member of the Academy of Sciences and Arts of Bosnia and Herzegovina and
Marina M. Simovi¢, Secretary of the Ombudsman for Children of the Republika Srpska
and Associate Professor at the Faculty of Law, University Apeiron Banja Luka presented
the paper Protection of the Right to Life and Constitutional Court of Bosnia and
Herzegovina. Authors underline that violation of the right to life right is considered the
most serious violation of the European Convention. This right is protected by the
Constitution of Bosnia and Herzegovina and the Constitutional Court of Bosnia and
Herzegovina often has the opportunity to consider appeals related to the violation of the
right to life. Article 2 of the European Convention stipulates that in the case of a violent
death, the competent authorities are obliged to conduct an efficient official investigation.
Therefore, the Constitutional Court of Bosnia and Herzegovina will examine in the
circumstances of a specific case.

In the paper Where Shall Capital Punishment Go China: A Realistic Perspective, PhD
Zhenjie Zhou, Professor of Criminal Law at the Anhui Normal University and Beijing
Normal University, China explores this important question. Since China saw many
constructive and substantial reforms on capital punishment in recent two decades,
especially the abolition of 13 and 9 capital offenses respectively in 2011 and 2015.
Meanwhile, China stated that it had carried out all these reforms with the final aim to
completely abolish capital punishment. Although these reforms deserve positive
comments, it is obviously unrealistic in foreseeable future. Furthermore, author explains
that China may not be able abolish capital punishment in law or in practice, but to strictly
limit its application within the scope of crimes potential to result in death and serious
corruption crimes with such circumstances as causing massive social damage and the
amount involved being exceptionally large.

PhD Silvia Signorato, Associate Professor in Criminal Procedure at the University of
Padua and Lecturer in Criminal Procedure at the University of Innsbruck analyzes right
to life from the context of terrorism in the paper titled Combating Terrorism on the
Internet to Protect the Right to Life: The Regulation (EU) 2021/784 on Addressing the
Dissemination of Terrorist Content Online. Author claims that terrorism undermines,
among other things, the right to life and often exploits the potential of the Internet. For
this reason, it is necessary that States adopt effective counter measures, capable of rapidly
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removing terrorist content online. With that in mind, the European Parliament and the
Council approved Regulation 2021/784 on addressing the dissemination of terrorist
content online. This article analyses this important regulation, highlighting how it can
contribute to improving the effectiveness of the fight against terrorism. However, two
critical issues are also discussed in the article: the slowness of the instruments of
cooperation between States, and the fact that terrorist content, even if removed, can easily
be put back online.

In the paper Right to Life in the Light of Request (Consent) of an Injured Party to Murder,
authors PhD Dragan Jovasevi¢, Full Professor at the Faculty of Law, University of Nis
and MA Jelena Radulovi¢ Glamoc¢ak, PhD student at the Faculty of Law, University of
Business Academy Novi Sad begin their analyses by stating that the right to life is a
presumption for the enjoyment of all other human rights (freedoms). Still, this right is
from the oldest times being threatened by numerous crimes. Murder, as unlawful
deprivation, taking the life of another person, occurs in several forms or manifestations
such as: ordinary, aggravated (qualified) and privileged (easy) murder. Within privileged
forms of murder “deprivation of life on request or consent of an injured party” appears as
a specific act. There are different situations, which are known in much European criminal
legislation, and about which this paper is about, in which acts of deprivation of life are
preceded by consent, consent or even the request of the injured person for self-destruction,
for deprivation of his/her own life. In these situations we are talking about the conflict of
the human right to freely decide on one's goods, and even such goods as it is his/her own
life with the human right to protection of inviolability, inviolability of one's life.

Judit Szabo, Head of Criminal Division at the Budapest-Capital Regional Court and
Deputy-coordinator of the criminal law section of European Law Advisor’s Network for
Judges discussed what changes are expected in the Hungarian jurisdiction and what
aspects are particularly important for practitioners in the right use of the Engel-criteria
and the CJEU’s provisions in the paper Ne bis in idem — The principle between the
branches of law. Author claims that the freedom of the people’s mobility posed a great
challenge, inter alia, for the matter of transnational crimes, which made the ne bis in idem
principle — the double jeopardy clause — essential and relevant. In general, the ne bis in
idem principle prohibits duplication of proceedings and penalties of a criminal nature for
the same acts and against the same person, either within the same Member State or in
several Member States if the person has exercised their right to freedom of movement.

In the paper The Specificity of Article 2 of The ECHR and its Applicability in the Balkans:
Case Studies authors, Full Professors at the Faculty of Law - Goce Deléev University in
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Stip, PhD lvica Josifovié¢ and PhD Igor Kambovski present Article 2 of the European
Convention on Human Rights (ECHR) and its significance in determining its violation
before the European Court of Human Rights (ECtHR). Paper first explains the general
features of Article 2, its scope and its application, as it is considered as a right where no
deviations can be made. Furthermore, the paper elaborates the application of Article 2
through the analysis of case studies before the ECtHR submitted against some of the
Balkan countries. These case studies address violations of Article 2 with regard to the use
of excessive police force, death in custody, victims of crime, and in other cases and
circumstances. In conclusion, the authors presented their own results regarding
compliance with Article 2 and future challenges that the law enforcement authorities may
face when applying Article 2 of the ECHR.

PhD Vadim Vladimirovi¢ Khilyuta, Associate Professor of the Department of Criminal
Law, Criminal Procedure and Criminalistics, Yanka Kupala State University of Grodno
(Republic of Belarus) aims to develop the theory of reforming a concept of theft and
formulation provisions of the new theory — criminal legal protection of a turn of objects
of the civil rights in the paper Crimes Against the Circulation of Objects of Civil Rights:
Conceptual and Theoretical Basis of Modeling. The concept of reforming of the penal
legislation in the sphere of economy is developed and the doctrine about crimes against
objects of the civil law is formulated; the new system of the penal legislation in the
property sphere is offered; inefficiency of the existing signs of theft in the penal statute is
revealed and the new principles of criminalization of the relations in the sphere of
economy are offered.

PhD Alonso Mufioz Pérez, Assistant Professor at the Francisco de Vitoria University,
Madrid uderlines in his paper Legal Undermining of Human Dignity in Spain through
Criminal Law and Law Enforcement Protocols on “Gender Violence”: International
Trends and Political Causes that human dignity stresses the equal value of all human
beings and, paradoxically, sexual discrimination is enacted in the name of equality.
Author furthermore shows how since 2008 in Spain there was passed legislation that
states unequal treatment for the same acts depending on the sex of the perpetrator.
Substantive and procedural Criminal Law was amended as well as Law enforcement
protocols. The causes of these changes are international trends that come from the
anglo/western political elites. In this sense, this unequal treatment is in reality a form of
political control, dividing populations and naming male individuals' official enemies of
the people/State. This treatment reinstates the Author Criminal Law and the Criminal Law
of the Enemy.
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PhD Mario Caterini, Professor at the Faculty of Law, University of Calabria and MA
Giulia Rizzo Minelli, PhD Student and Assistant Professor at the Faculty of Law,
University of Bologna address the issue of the right to life from a double perspective in
the paper The “Rightto Life” of People Convicted in Italy to Life in Prison: Among Recent
Jurisprudental Assessments and Perspectives De lure Condendo. In detail, the paper
examines the recent developments of the jurisprudence of the European Court of Human
Rights and of the Constitutional Court on life imprisonment, trying to highlight the
illegality not only of the so-called “life imprisonment impediment” (as it was recently
affirmed by the ECHR and by the Constitutional Court) but — more generally — also to
life imprisonment in all its forms and to propose — de lege ferenda — possible alternatives
to the perpetual sanction, necessary to protect the right to life and hope of the offender.
Authors explain that if the protection of life must induce the legislator to introduce
particularly effective sanctions to protect this right from unjustified aggression, on the
other hand, the punitive claim of the State cannot exclusively consist, in any case, in the
neutralization of the offender for life, since this would constitute an exploitation of the
human being for contingent porpouses of criminal policy and would be in contrast with
the re-educational function of the penalty, as it is provided by the Article 27, par. 3., of
the Italian Constitution and with the principle of human dignity.

In the following paper, Anti-Corruption and Human Rights: an analysis of Japan’s
Foreign Public Official Anti-Bribery Act, PhD Shin Matsuzawa, Professor at the Waseda
University, Tokyo gives an introduction about Japan's efforts of preventing world-wide
corruption by using the Foreign Public Officials Anti-Bribery Act as the foundation and
adding on analyses from the perspective of criminal law theory. In order to protect the
rights of citizens, it is necessary to establish a system that does not allow self-serving
behavior by public officials. All citizens must be given the rights they deserve, without
distinction. The “right to life,” the theme of this book, should not mean “the right to
survive,” but “the right to live while receiving the full range of legitimate rights as a
human being.” To this end, anti-corruption is a very important issue.

PhD Milana Ljubi¢i¢, Associate Professor at Faculty of Philosophy University of
Belgrade in the next paper titled Ageism in Medicine and the Right to Life deals with the
issue of discrimination against the elderly in the field of medicine. Ageism is widespread
in contemporary societies. There are several reasons, one of which we should certainly
emphasize - dictates the youth with their perception of the old age and the elderly as less
valuable members of society. The same narrative, present in the domain of health care
and protection of the elderly, justifies the application of discriminatory practices in
medicine. Informally, it expresses compassionate ageism, and sometimes discrimination
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is openly negative. However, recently the discrimination of the elderly in the field of
medicine has received its official confirmation. This is especially visible in the current
global moment of the new normality caused by the COVID-19 pandemic. This paper
points out such practices that directly threaten the right of the elderly to life, referring to
the experience of Italy, Spain, the United States, Switzerland, and Germany. It also
discusses the idea of the right to life and the implications of the generally accepted
discourse on the elderly in modern societies.

Important question formulated in the title of paper Euthanasia as a negation of the right
to life? Comparative legal analysis is asked by MA Miljan Lazovi¢, PhD student at the
Faculty of Law and Theology, University of Belgrade. In this paper, the author deals with
the criminal law analysis of the institute of euthanasia as well as the issue of protection
of the human right to life. Euthanasia as an act of taking life is legalized in certain
European countries. The states in which it is legalized have been shown to be both a
distinct social justification and, consequently, a large number of illegally performed
euthanasias. The institute of euthanasia came to the Republic of Serbia together with the
Preliminary Draft of the Civil Code, after which a moral-legal debate started on the issue
of its legalization. This institute is not only punishable under the Criminal Code PC, but
is also unconstitutional as it violates a basic human right - and that is the right to life.
Also, the phrase “right to a dignified death” is problematic from the point of view of
terminology and axiology, and it cannot emanate from it an unlimited right to dispose of
one’s own life, that is, as the patient imagined. Therefore, in this paper, the author points
out the specific problems that this institute brings through criminal-legal analysis.

Theme of euthanasia as a multidisciplinary, ethical, legal, medical, social, but also
religious issue with numerous sub-questions is analogized by PhD Mirka Luki¢-
Sarkanovié¢, Assistant Professor at the Faculty of Medicine, University of Belgrade in the
paper Right to Life vs Right to Death. Author emphases that the so-called pro-euthanasia
idea is more present than ever which has led to the legalization of euthanasia in many
countries primarily because, in addition to the human right to life as a basic human right,
the human “right to death” is being increasingly discussed. The development of palliative
care and sedation, whose main goal is to alleviate the suffering and pain of the patient in
the final weeks and days of his life without the intention to affect the end of life, and their
increasing accessibility to a wider circle of patients, has significantly reduced the need
and will to legalize euthanasia. In recent decades, the issue of euthanasia has become
more of a medical issue.
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PhD Ranka Vujovi¢ examines the legal aspects of mandatory immunization in the context
of the child's right to life and health, on the one hand, and the right to inviolability of
bodily integrity, on the other hand, as well as the limits of parental authority and
responsibility in the following paper Mandatory Immunization of Children and Protection
of the Right to Life, Health and Bodily Integrity. Since mandatory immunization is a
controversial issue that has occupied the public's attention for many years, and has been
especially current after the proclamation of the COVID-19 infectious disease pandemic.
It is a medical measure whose ultimate goal is to protect the life and health of citizens.
Life is a basic value that a person has, which gives foundation and meaning to all other
values. Therefore, all modern legislation proclaims the right to healthcare as a basic
human right. The right to health also implies the right to free consent to a medical
intervention, medical measure or scientific experiment, because such interventions, as a
rule, violate another protected good — bodily integrity. In principle, everyone has the right
to freely decide on everything concerning their life and health and bodily integrity. There
is disagreement in legal theory as to whether mandatory immunization of children, despite
health benefits, is an inadmissible encroachment on the integrity of the human being and
where the margins of assessment are, although the case law, both domestically and
internationally, has recently conveyed its negative position.

Ralf Thomas Heberling, University lecturer in Social Sciences, University of South-
Eastern Norway poses the question Right To Life — Right To Death? in the next paper.
Author’s primary concern is the ‘good death’ in various forms; the termination of a life
in pain at the will of the person dying. This text explores the question if sick persons have
the right to die when and how they wish to. And is it permissible to help others put an end
to an insufferable life, actively or passively? The debate on euthanasia and assisted
suicide intensifies as populations grow older and medical progress enables physicians to
prolong the lives of seriously ill patients. This paper also looks at definitions of terms
used and at ethical questions surrounding the issue, present common arguments for and
against assisted suicide and euthanasia as well as give a short review of medical aspects
and an overview of public opinion and policy on the issue.

MA Lazar Stefanovi¢, PhD Student at the Faculty of Law, University of Vienna and
Researcher at the Vienna Forum for Human Rights explores Implications of anti-
pandemic measures of Serbian authorities on the right to life for persons with disabilities
living in institutions in following paper. This article examines the actions of the Serbian
government, in the circumstances of the Covid-19 pandemic, that had arguably resulted
in a failure to protect the right to life of disabled people living in social care institutions.
Although derogations of human rights can be imposed under the Constitution of the
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Republic of Serbia, the issues of appropriateness, duration and scope are highly
questionable in this case. The restrictions imposed on the people in institutions have been
longer and more intensive than those imposed on the general population, eventually not
succeeding to prevent an outbreak of infection in these institutions. This paper seeks to
answer the question: could have the right to life and other human rights of people with
disabilities been protected to a higher degree, had the Government complied with
international standards of human rights?

In the paper Vaccination and the Right to life, PhD Elena Tilovska-Kechedji, Associate
Professor at the Faculty of Law, University St. “Kliment Ohridski”- Bitola have offered
answers to two principal questions that this paper proposes. First, there is the question of
choice, since some people want to be vaccinated others don’t, some people want to be
vaccinated with one brand others with another, how does this affect the right to life.
Secondly, the unequal possibility to all the states and all the people, because there were
not enough vaccines to be distributed equally to everyone in the world.

PhD Ana Batricevi¢, Senior Research Fellow and MA Andrej Kubicek, Research
Associate at the Institute of Criminological and Sociological Research have presented the
paper The Right to Life and Quality of Living of Women Suffering and Recovered from
Breast Cancer in Serbia. Authors underline series of legal, social and practical obstacles
that affect not only the quality of breast cancers patients lives, but their right to health as
the essential aspect of the right to life too. In this paper, the aforementioned issue is
addressed from two aspects: by analysing relevant national legal provisions pertinent to
this field and by shedding the light on the experiences of women who passed through this
struggle, with special focus on their problems and the providers of their support. As the
result, suggestions are made regarding potential changes on legislative and practical level,
which would improve the extremely vulnerable position of these women and strengthen
the protection not only of their right to health but also of their mental and physical well-
being.

PhD Zorica Mrsevié, Professor at Faculty of European Legal and Political Studies, Novi
Sad and Svetlana Jankovi¢ from Center for Encouraging Dialogue and Tolerance, Cacak
explain the principle of “build back better” in their paper, Build Back Better - Principle
of Saving Lives. Principle mentioned in the title means to strengthen the resilience of
communities, societies and states against the consequences of extraordinary situations by
correcting previous organizational, political, social and physical shortcomings. The goal
of resilience in accordance with the “build back better” principle is to improve, rather
than repeating a pre-existing condition and thus to contribute to more effective protection

24



of lives. The principle has been formulated in international documents stipulating that
effective recovery and reconstruction globally should be recognized as an imperative for
saving lives and further sustainable development. Authors also show that in order to be
successful, “build back better” programs require a high degree of political will, strong
institutional frameworks and intensified international cooperation.

PhD Aleksandar R. Ivanovi¢, Associate Professor at Faculty of Law in Lukavica,
University of Busines Engenering and Management Banja Luka discusses the right to life
from a legal and philosophical aspect, promoting a broader interpretation of the right to
life, which implies not only the mere protection of human life from any form of
endangering, but also the protection of human dignity and quality of life in the paper Right
to Life in the Context of Quality of Life and the Right to Education with a Special Focus
on a Non-Discriminatory Access to Higher Education in Serbia. Accordingly, the author
tries to point out the inseparability of the right to life from the right to human dignity, as
well as the relationship of these two rights with the quality of life. The author pays special
attention to the right to education, as one of the key segments of quality of life. Within
this part, the author deals specifically with the issue of non-discriminatory access to
higher education from the aspect of the legal framework of the Republic of Serbia.
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Arsen Baci¢”

PROLEGOMENON

For the contemporary citizen from the beginning of the XXI st. century who, despite the
trends of “disappearance of the public person” in the global flood of trivialization and
relativization of political culture and civilizational achievement in general, even today is
inspired by the ideals of constitutional charters from the beginning of modern
constitutionalism, political grammar of constitutional democracy and still there remains
an inspiring arsenal of “upright orthopedics of human gait” (Bloch, 1977, Mendieta,
2014, 799). As the resources of once revolutionary-democratic ideology are still not
completely polluted by trumpoid philosophy and politics of “alternative facts” and “post-
truths” (Swaine, 2017, ; Hendricks, 2018, 49), old ideas on life, equality, search for
happiness, inalienable rights, peace, general well being and justice, are still a living
source of inspiration of new human fights for a better tomorrow. The character and
meaning of traditional constitutional values are still a spiritus movens to those who do not
forget what equality, freedom and fraternity mean as a platform for deeper and wider
understanding of the institutions of good governance and justification of fundamental
principles of constitutional democracies on which it is built and develops. In that process,
together with constitutional values, the values and skills necessary for participation of
every competent and responsible member of society solidify; will for the decisions and
conflicts to be resolved using democratic procedures strengthens. In a history where
solitary, poor, nasty, brutish and short life sequences were not lacking, the fact that the
mission that with guarantees human rights are achieved is not extinguished gives hope to
the noble and heroic mission of human beings in state and society. It is completely natural
and human that such an impulse in people always emerges or is regenerated after hearing
about tragic events near or far from them. There are few who are indifferent to reports on
refugees drowning in the Mediterranean, unfortunate parents and children injured from
destroyed buildings in the towns of Middle East, beaten demonstrators in the streets of
Moscow, Minneapolis... and all the other tragic circumstances and facts which
continuously remind us how life for many can be solitary, poor, nasty, brutish and short.

* Croatian Academy of Sciences and Arts Fellow, Constitutional Law Professor, University of Split Faculty of
Law
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Recently in the USA, the life of George Floyd had to be lost for the violent protest
movement Black Lives Matter to gain momentum to force us to be reminded of the
pressing importance of the human right to life issues, of its significance and guarantees
in the existing circumstances in the life of a sovereign state and society.

The resounding statement by Thomas Hobbes in the Leviathan (1651) that life without
government would be “solitary, poor, nasty, brutish and short”, most often is understood
as a cynical remark by him, a direct and untwisted description or cliché on the eternal,
transcendent truth that real interpersonal relations and their overall limitations heavily
burden and limit human right to life. Even though Hobbes’ analysis and understanding of
the real world and its political structures showed an ugly reality of life, in fact “life
unworthy of living” (Binding, 1920, 117), his Leviathan projected the possibility of
another state, namely “security and prosperity” which, by the book, can alone ensure
organized force of government. So nevertheless, the coincidence with the historical
experience of the Protectorate under Oliver Cromwell, it is difficult that in this dictator
task of this constitutional personae could point out, contain or justify anything
”protective” in government activity which with ruthless and rough methods of coercion
raged around England and Ireland in the turbulent and destructive times of the Civil War
(1642-1651). In the same way, Hobbes’ message on that tragic rule of violence and
hopelessness, summarized in his other tractate Behemoth, or the Long Parliament (1688),
more harrowingly warns us of the unbearable fragility and helplessness of human life in
the face of all kinds of terror and violence (Fukuyama, 2018, 147; Macgillivray, 1970,
179). Is it not understandable that it is precisely then, in the callous and ruthless
circumstances of civil war and similar circumstances, that intensive discourse on human
rights and their defense particularly valuing the right to life is born and commenced? The
narrative of natural rights as human rights becomes not only a universal political credo
of imminent modernity but a “precursor to and imminent moral foundation and limitatiom
of these policies themselves.” (Golder, 2020, 10; Golder, 2018, 10, Schuppert, 2021, 14).

What we today call right to life had its inception in clause no. 39 of the Magna Charta
(1215) which several centuries later was taken on in its entireity, built on and finally
formulated by the founding fathers of american constitutionality in the documents of the
American revolution namely the Declaration of Independence (1776) and the Vth.
Constitutional Amendment of 1791.

“No free man shall be taken or imprisoned or dispossessed, or outlawed, or banished, or
in any way destroyed.., except by the legal judgment of his peers or by the law of the
land..” . (Magna charta, 1215., C. 39).
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“No person shall be held to answer for a capital, or otherwise infamous crime, unless on
a presentment or indictment of a Grand Jury, except in cases arising in the land or naval
forces, or in the Militia, when in actual service in time of War or public danger; nor shall
any person be subject for the same offence to be twice put in jeopardy of life or limb; nor
shall be compelled in any criminal case to be a witness against himself, nor be deprived
of life, liberty, or property, without due process of law; nor shall private property be taken
for public use, without just compensation”. Fifth Amandment (1791)

In the tradition of John Locke and other whig theoreticists of the social contract of the
XVII th. century, the first, fundamental right was considered to be to life and not to
freedom. For a long time, life had meant more than a simple biological existence. Life
encompassed physical integrity, “health without severe pain*“, therefore, even then a
minimum quality of life was defined. In the XV1I th and XVII1I th century, the concept of
natural human rights, including the right to life, was connected to the idea of limiting
governmental powers. The crown of such liberal-constitutional understanding of the right
to life presented itself after the Declaration of Independence (1776), USA Constitution
(1787) Am. XIV of the American Constitution (1791) which expressly forbade
governments to — “deprive anyone of life, freedom or property without due process of

tE)

law...

“All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the state wherein they reside. No state
shall make or enforce any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any state deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.” (Amendement XIV, Section 1)

As a zealous follower of the ideas of Francis Hutcheson, Scottish interpreter of J.
Locke’s political thought, Thomas Jefferson also in his views on the Declaration of
Independence considered “life” as the first natural right. That right is so “close” to every
human being above all thanks to their direct sentiment for moral evil in all those situations
of cruel and unnecessary pain, or reduced happiness of our nearest and dearest. Just as F.
Hutcheson, so did T. Jefferson also seek the inalienable right “over our lives and
extremities”, “perfect rights” by which he meant right of a person to his/her life;
reputation; physical integrity and bodily invulnerability; gain from honest work; choice
of work within the framework of natural law: the latter right could be called natural

freedom. (Sheldon, 1994, 594).
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In the group of “inalienable rights” which the founding fathers built into the Declaration
of independence (1776,) the words “life, freedom and pursuit of happiness “ were written.
Their mutual interaction and various positions of priority, with accent first on life and
then on freedom, their inter twining characterized and still marks movement and
development in political philosophy and in constitutional law of the state and rights after
the civil revolution of XVIII th century. The famous slogan of “life, freedom and pursuit
of happiness” over time has changed its meaning. Both “life” and “freedom” each in their
own time alternately give a new and decisive direction in the interpretation of
constitutional values. Successive and alternate transition from “life” to “freedom”, that is
“freedom” to “life” includes much more than simple semantics. It most directly is shown
for example by the contemporary discussion on abortion. Contemporary spreading o
fright to freedom is as it has “devoured” the historical right to life. It all points to the fact
that the right to life also exists in various forms and meanings in different and successive
groups. It deals with its evolutionary path, maturation and content which in general exists
in differences of the first and second generation of human rights.

Possible scientific legal synthesis, demonstrate that during the lengthy duration of the
“first generation” right to life had three properties. (i) Right to life exists on the same plan
as the second fundamental interests (freedom, property). (ii) The approach of this
generation starts from that right to life is not absolute. This is obvious in the case when
the government narrows the right to achieve certain competitive interests (punishment,
war). (iii) Right to life can only be taken under conditions of due process of law. (Hsu,
2020, 2). In most jurisdictions, the right to life has only included procedural guarantees.
The second generation of right to life appeared after the World War 11 and the defeating
experiences from the XIXth and XX th century of two significant wars, the socialist
revolution, great economic crises which have completely degraded the first generation of
right to life. This generation of right to life is presented by documents such as Universal
declaration of Human Rights (1948), American Declaration of Rights and Duties of Man
(1948), Basic Law for the FR of Germany (1949), European Convention on Human Rights
and Fundamental Freedoms (1950), International Covenant on Civil and Political Rights
(1966).

In the second generation of right to life the following features were shown: (i) a right is
considered to bea special right, in so far as it is differentiated from a particularized version
of some other rights; (ii) right to life imposes upon governments as many positive as
negative obligations; (iii) right to life gains and has an elevated status among human
rights. (iv) Fourth, right to life together with the existence of procedural guarantees sets
government powerful material limitations.
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In the conquering and affirmative trend, abolishing capital punishment in a great many
countries in the world has been finalized. This “natural” and “inalienable” attribute of
every person, this “absolutely” and “undoubtedly the most fundamental of all rights” ,
“supreme right”, “foundation stone of all other rights”, this “primordial”, “indescribable”
and “cardinal human right”, as “irreducible human rights” and “imperative norm of
international right” as a “ius cogens norm” no government must deny its existence.
Nevertheless, the recent development in the application of this right points to the
uncertainty in the application of right to life and its values against a range of questions on
life and death. In action is the state which in the concepts on life and death demonstrates
more and more sensitivity towards the nuances of legitimate engagement in questions of
life and death. An ever-increasing number of decisions by government institutions,
corporate and individual entities exist out of the fundamental importance for human and
organizational activity.

Finally, it must be reiterated that the contributions of colleagues to this valuable
conference show again that the legitimate applications of limitations on the right to life
and its value depends on the transparency of various decision-making processes and
dispersion of information on specific issues on life and death. In this sense, it is easy to
agree with the conclusion that any legitimate decision on life or death can only be reached
after detailed consideration of recent information which takes into account “cultural
variations and plural sentiment” (Yorke, 2010, 4) of a particular society.
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The recent summit of world leaders on climate change sends an SOS signal about
the fate of humanity over which the shadow of a global cataclysm hangs. Human
aggression against nature and the environment becomes dramatic, joining the
natural climate changes. These destructive tendencies are an expression of the deep
dysfunction between the economic, socio-cultural, political and environmental
subsystems of the global industrial capitalist society, and the declared universal
human rights, including the basic human right to life.

To achieve the goal of enhanced protection of the right to life in the face of growing
environmental destruction, the movements for environmental sustainability, social
justice and economic justice need to come together and realize their common
interest in the building of a democratic, eco-social society. It is a basic postulate of
the increasingly influential eco(bio)centric philosophy of law, which starts from the
right to life of present and future generations and the associated global goal of
sustainable and humane social development. The main derivative of this philosophy
is the concept of environmental justice, understood as an intergenerational
distributive justice. That concept is beginning to permeate a growing number of
conventions for environmental protection which provide for the individual right to
a healthy environment, the right to information, participation in decision-making
and the right to judicial protection of those rights.

The concept of environmental justice is incorporated into national constitutional
and legal systems, by strengthening environmental constitutionalism and
introducing effective legal instruments for judicial protection of the right to a
healthy environment. Today, its basic postulates are the main driver of deep
reforms of modern law and the justice system.
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Foreword

The world is entering a dangerous zone of risk posed by climate change and the rapid and
uncontrolled destruction of the environment. The environmental crisis and climate
changes are two major challenges of our time. Rampant deforestation, uncontrolled
expansion of agriculture, intensive farming, mining and infrastructure development, as
well as the exploitation of wild species have created a “perfect storm” for the spillover of
diseases from wildlife to people, as happened with the pandemic Covid-19. This often
occurs in areas where live the communities that are most vulnerable to infectious diseases
(Wienhues, 2020)).

The inauguration today of the new concept of environmental justice as a center of the
struggle for affirmation and respect for fundamental human rights of a healthy
environment, life, and quality of life, is becoming one of the leading fields of profound
social reforms, in the interest of sustainable and humane development of society. The
modern concept of environmental justice is a call to reject the destructive utilitarian and
pragmatic model of managing social affairs by the oligarchic structures, particularly
characteristic of countries with low levels of democracy and rule of law (“hybrid systems”
and “captured states”).

Key preconditions for such a reversal are: the constitutionalization of environmental
rights, an effective legal system based on the principle of environmental justice, rule of
law and effective judicial protection of the human right to life in a healthy environment.

Necessity of a new environmental public policy

The first requirement for promoting a new concept of the state based on the postulates of
environmental justice is the definition of the environmental policy (policies) as “public”
policy. This means above all, a fundamental change in the general environmental
consciousness and, moreover, the protection of the environment based on a policy created
and implemented by all segments of society (citizens, their associations, legal entities and
public institutions).

The notion of public policy (policies) is not suitable for rigid definitions. The narrower
meaning of this term comes down to the activities of the state that are a response to the
needs and interests of the citizens in terms of achieving their needs and exercising their
rights. In contrast to this mainly formal and institutional approach, the public policy has
a broader dimension related to social values and their allocation (D. Easton: authoritative
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allocation of values that society considers most important). The value criterion
distinguishes the notion of public policy from the policy of the state in decision-making,
performing its functions in power (regulatory, repressive, defense, etc.). That distinction,
in which (according to H. Lasvel) policy is understood as “an activity that deals with
questions - who gets something, when and how”, does not place these two nations in
terms of mutual exclusion, but points to a higher principle of democratic governance. The
government does have the ultimate decision-making and funding power, but there are
many other factors that contribute to public policy (Goodin, Moran, 2013: 890).

The notion of public policy is related to two categorical concepts: public good and public
service. The basic characteristics of the public good, which distinguish it from market
goods, are: inexhaustibility and exclusivity (Samuelson). The first means the inability of
one user to spend the public good by deterring others from using it. The second means
that when one person uses the good, it does not prevent others from using it (the problem
is “smugglers” or “free riders” who do not pay to use the public good).

The regulation of the legal status of the public goods that enter the complex of the
environment has a special significance for the concept of the environmental public policy
and the individual right to a healthy environment. There are two views on this issue in
legal theory. According to the German theory, the public good, with certain exceptions,
is subjected as much as possible to the legal order of civil law that applies to all other
things. According to the second, French model, public goods are exempt from the general
legal order and are almost equated with the special public legal regime of common goods
in general use, which are put out of circulation and under a special legal status (res extra
commercium). In the legislations of Southeast Europe, the German model is accepted as
a basic solution, with a dominant role of government in deciding on the disposal of public
goods. The public goods are owned by the state and the disposal of them is mainly in the
exclusive competence of the executive power. The weakness of this solution stems from
the severed relationship with the Assembly, which should exercise effective control over
the Government. In the countries of our region it does not function due to the imposition
of the executive over the parliamentary power and because of political and legal
irresponsibility of the public officials.

The basic postulate of the new public environmental policy is the institutionalization of
citizens' participation in policy-making, decisions-making and control over the
implementation of laws, based on the principles of transparency, accountability and
responsibility of public institutions. It came to the fore in the last three decades of the
20th century, especially encouraged with the activism of the United Nations, which
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opened new strategic directions in this field with the adoption of the Declaration at the
United Nations Conference on the Human Environment, held in Stockholm in 1972
(Stockholm Declaration), and with the adoption of the Environmental Protection Program
(UNEP). After that conference, a large number of international conventions on climate
changes and environmental protection have been adopted and more and more
international, regional and other organizations are focused on environmental protection,
including the European Union (s. Lilic, Drenovak-lvanovic, 2009: 44). Today, most
constitutions guarantee the right of access to public information to citizens, and most
member states of the international community have regulated free access to public
information (Ackerman, Sandoval-Ballesteros, 2006: 86). In European environmental
legislation, the right of access to environmental information is regulated with the
Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003
and the Environmental Information Regulations 2004.

The 1992 Rio de Janeiro Conference on Environment and Development (UNCED)
focused on the link that exists between human rights and the environment in terms of
procedural rights. Principle 10 of the Declaration adopted during the Rio Conference
provides that at the national level, each individual shall have appropriate access to
information concerning the environment that is held by public authorities, and the
opportunity to participate in decision-making processes.

The protection of environmental rights in our systems are below the basic principles of
public environmental policy provided by the Aarhus Convention of 1998 (effective from
2001) on Access to Information, Public Participation in Decision-Making and Access to
Justice in the Field of the Environment. The structure of the environmental policy model
provided for in the Convention consists of three pillars: the right of every citizen to access
to the environmental information; public participation in decision-making, including laws
and other regulations; and access to justice, ie the right of citizens to court or
administrative proceedings in case the state violates or does not adhere to these principles.
As a right to judicial protection, the Aarhus Convention distinguishes between the
“public”, which is all stakeholders of the state and civil society, and the “concerned
public” consisting of individuals or legal entities that are affected by or interested in
enacting decisions. Of particular importance is the second term “concerned public”,
which should have a significant impact on the environmental decision-making process (s.
Stanic¢ié, 2018: 111). The implementation of this postulate is one of the weakest links in
our systems of environmental justice. In the operationalization of the notion of the
affected public the autonomous status of the citizen is lost in the evaluation - what is the
attitude, initiative, reaction, etc. of the public, especially in the case when in the decision-
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making participate the citizens with conflicting interests (typical is the case with “public
hearings” for the adoption or amendment of urban plans, where the following decision is
justified by the determination of the “majority”).

Environmental justice

In recent decades, environmental policies have come at the very center of philosophical,
political, economic and legal thought, which highlights the concept of environmental
justice as a symbiosis of natural human rights and the necessary responses of modern
society to the challenges of the environmental crisis (the term environmental justice is
used by Low and Gleeson, 1998: 2; in addition to this term, the term “ecological justice”
is also used, thereby explaining that “they are really two aspects of the same
relationship”).

The debate on environmental justice, which is naturally related to the postulate of
sustainable development of modern society, is sharply opposed by the positions of
materialism and consumerism, while questioning the concept of globalization unilaterally
leaning on the rough economism (Atkinson, 2013: 20). Much of the infrastructure and
consumption patterns of ‘highly developed’ countries are based on unsustainably high
levels of resource use. From a sustainable development perspective, ‘developed
countries” may be viewed not only as unsustainable, but paradoxically also less
‘developed’ than we often portray them (Haugestad, Wulfhorst, 2004: 1X). The developed
countries may require some patience from the rest of the world. ‘Limits to growth’ at a
global ecology level was framed as a relatively new concept 30-40 years ago. But, more
than 30 years after the first UN conference on ‘the human environment’ in Stockholm —
which put resource limits to growth high on the agenda — mainstream infrastructural
solutions in most wealthy countries are still unnecessarily resource-intensive.

Environmental justice has two rational aspects: equitable distribution of nature between
humans and equitable relations between humans and the rest of nature (s. Lilic, Drenovak-
Ivanovic, 2014: 45; O ' Gorman, 2017: 435). Above the level of this understanding runs
a very lively theoretical discourse on the issue of non-human organisms and parts of
nature as recipients of distributive justice. It calls into question the Kant's classical
conception on man as an autonomous and moral being, which limits the circle of morality,
politics, and the law of relations between people as the sole subjects of rights. In a
modernized form this concept is represented today by Rawls and other protagonists of the
notion of exclusively anthropocentric based “sphere of justice” (s. Nozick, 1974: 28).
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The concept of environmental justice, in the context of respect for fundamental human
rights, is focused on distributive justice among individuals as social beings, who enjoy
human rights and enjoy specific social conditions, in interaction with other individuals
and the environment around them. Individuals, in their communities, create goods in
connection with nature and its change (construction of dams, roads, artificial lakes, land
conversion, etc.), which are put into general use and thus become public goods. With
regard to all goods that are of general importance to all members of the social community,
the key determinant of the sociability of human rights requires the exclusion of any
monopoly on them. Prevention of such a monopoly can be achieved if access to common
goods becomes the subject of rules of distributive justice for various areas of social life,
including the goods that make up the environment (see Walzer, 1983: 17).

An important limitation of the reductive approach to distributive justice, as a fair
satisfaction of the interests of existing members of the social community, is the
introduction of the concept of intergenerational justice, based on the ecocentric
philosophical paradigm of humane and sustainable social development. Of paramount
importance is the maturation of skepticism towards the economic dogma of growth and
development at all costs, mainly by exploiting natural resources under any conditions.

The concept of environmental distributive justice is based on three postulates. First, it is
expressed as a demand for an impartial distribution of public goods, based on the social
contract of the current generation (Rawls, 1973: 302). Second, because of the
understanding of environmental justice as an integrative notion, the distribution of public
goods should respect the legitimate interests of future generations. And third, the concept
of distributive justice implies an equitable relationship between man and the natural
resources (living and non-living world) that surround him. Although non-human
organisms or the inanimate world are not moral entities, they should be considered to
have inherent requirements for proper human behavior (Baxter, 2005:4).

The concept of environmental justice encompasses concerns for distributive, corrective
and procedural justice (Ebbesson, Okowa, 2009:4). It is most commonly divided into two
(distributive justice, procedural justice) or three (complementary: justice as recognition)
basic patterns. Distributive justice defines the distribution of goods or bads in terms of
harms and risks. The evaluation of distributive justice often follows quantitative,
statistical approaches, e.g. measuring air quality in the neighbourhood of industrial
production facilities and analysing particularly polluted parts of the city while at the same
time taking into account the social structure of the affected neighborhood (Walker 2012:
10). Procedural justice in the sense of a broad, inclusive and democratic decision-making
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procedure is defined as a tool or even a prerequisite for achieving distributive justice (ibid:
47). Justice as recognition as a third separate, but closely connected concept focuses in
particular on the consideration of potentially affected persons or groups of persons and
their claim-making. It was introduced into the debate by Schlosberg, defining recognition
both as subject and as condition of justice. He has offered a most holistic explanation,
defining environmental justice as having four aspects: the fair distribution of
environmental goods and harm; the recognition of human and non-human interests in
decision-making and distribution; the existence of deliberative and democratic
participation; and the building of capabilities among individuals, groups and nonhuman
parts of nature. He starts from the thesis that justice is not only—and not even primarily—
about securing a fair distribution of goods. Treating others justly also involves
recognizing their membership in the moral and political community, promoting the
capabilities needed for their functioning and flourishing, and ensuring their inclusion in
political decision-making. The theory and practice of environmental justice necessarily
includes distributive conceptions of justice, but must also embrace notions of justice
based in recognition, capabilities, and participation and relations between human
communities and non-human nature (Schlosberg, 2007:145).

The concept of environmental justice has been classified as four-fold (Kopnina, 2014: 2).
The first conception refers to inequitable distribution of environmental burdens such as
hazardous and polluting industries to vulnerable groups such as ethnic minorities or the
economically disadvantaged populations. The second conception refers to the developed
and developing countries’ unequal exposure to environmental risks and benefits, such as
the consequences of climate change. The third aspect of environmental justice is
intergenerational justice, commonly conceived as justice between present and future
generations of human beings. This conception is largely based on the Brundland report’s
famous formulation of sustainable development as ‘development that meets the needs of
the present generations without compromising the ability of future generations to meet
their own needs’ (Report of the World Commission on Environment and Development:
Our Common Future 1987).

Environmental justice is in itself a controversial idea for many philosophers, especially
when placed in an intergenerational context, which implies a special relationship between
present and future generations in linking their interests (Hiskes, 2009: 2). In the
philosophical tradition from Aristotle until today, the prevailing view is that justice is
characterized by a kind of reciprocity (do ut des), which can hardly be defined as
reciprocity between present and future generations. In a literal sense, reciprocity would
mean that the present generations have the right to use nature for their own purposes, but
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also the duty to preserve it for future generations. But future generations? For them we
can assume that they will have such a right and duty towards those who come after them,
but not towards the existing generations. Is there a moral basis for the request to preserve
the whole nature, without any interventions, for future generations and, for that purpose,
to deprive the existing generations of any conveniences in its use? It can be considered as
presumed or “reflexive reciprocity” in the imagined convergence of the present and the
future.

The subject of great debates is the concept of environmental justice, which involves the
so-called biospheric egalitarianism, focused on other species independent of their
instrumental value for humans and refers to justice between human and non-human
species (Baxter, 2005, 43). The problem with living and non-living worlds as elements of
the environmental justice community is that they cannot be subjects of moral and legal
duties and rights. This does not mean that we can directly wrong nonsentient entities or
that we have duties to them, but rather that they can give us moral reasons to choose one
course of action over others. Their value can count in our considerations and, in some
cases, may place constraints on what we can do in the name of justice. Second, entities
can be afforded legal protection without those entities being the bearers of moral rights.
All of this is to say that dropping justice talk for nonsentient life and ecosystems does not
entail denying their value, ignoring them in our moral and political thinking, or leaving
them vulnerable to abuse and neglect by humans (Pepper, 2018: 17).

Eco(bio)centrism as a philosophical basis of environmental justice

The inauguration of the new environmental constitutionalism on the principles of
environmental justice presupposes a turn in the dominant philosophical and legal
categories of the subjects of rights, their protection, as well as the principles on which the
concept of liability for environmental rights is based. As a counterpoint to the
technological dimension of economic development, the main preoccupation of ecocentric
philosophy, as a synthetic projection of the future is the maintenance and promotion of
the right to life and, on that basis, the humane and sustainable development of society.
Unlike the ruling anthropocentric approach, ecocentric philosophical thought develops
new social and moral arguments, on which the political and legal paradigm of
environmental justice can be based, on the idea of an eco(bio)centric ecumenism in which
non-human organisms, ie parts of living and non-living nature, are members of the
community of justice and recipients of distributive environmental justice.
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Its goal is to promote new values, moral attitudes that meet the requirements of the new
post-industrial era. Such knowledge implies a redefinition of the relationship between
anthropocentric and biocentric ethics, on which the new ethics of responsibility should be
based (terms introduced by the discussions of Leopold, Gallicott et al. for the so-called
“earthly” and “central” philosophy; s. Marjanovié, 2011: 527). In response to the
demands of its time, the new concept of ecocentric (biocentric) philosophy in the whole
center sets the postulate of responsibility for the state of humanity, the perspectives of
future generations and the whole of nature and life in general as an indispensable
condition for human existence. It is a holistic approach, which views life as a whole that
constitutes the biological and moral community, and the right to life of all living world -
flora and fauna in any form, even the material world which is a condition for life, as an
ecocentric axis of politics, law, morality and the overall value system. On this
understanding is laid the basic human right to life in dignity, which is much more than
the inviolable right to a healthy environment, and includes all components of quality of
life in the full sense of the word.

Biocentrism opens up a whole new perspective on basic categories of the law, which are
closely related to the status of human rights. Of particular importance is the idea of
positioning of prospective responsibility as a new categorical notion of responsibility,
different from today's ruling retrospective responsibility. The second is responsibility for
what a person has done by violating his duties. It is different from prospective
responsibility, which is the responsibility of the individual for what he was obliged to do,
for the offspring, for what may appear in the future. Jonas (in his 1979 book “The
Principle of Responsibility”) starts from the view that only metaphysics can develop the
speculative basis of the “transcendental or metaphysical duty of the individual for the
existence of people on Earth in the future, embodiments of this human genus under those
conditions of existence that still allow the realization of the idea of man” (Jonas, 1984:
292). He identifies the idea of man with the idea of freedom, so that the core of the ethics
of responsibility is the sense of responsibility and freedom, which should lead the
individual to a clear opposition to destructive or totalitarian concepts of the future,
developed on any basis (economic, military, political, etc.). In that sense, ethical
responsibility is not only about maintaining the human species, but also the entire living
and non-living world, which is a condition for maintaining life on earth. It also includes
the maintenance of the institutions of the human cultural tradition that are unsurpassed
achievements. Just as the continuity of human existence, the common life of young and
old generations, expresses the coexistence of members of different ages, so in a broader,
cultural sense, cultural tradition signifies the coexistence of past cultural achievements
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and traditional ethics and the emergence of new cultural and ethical values (s. Sarcevic,
2005: 28).

That postulate is the starting point for the claim for individual responsibility as a
necessary component of solidarity and obligation to actively participate in the collective
activities of humanity, developed as interindividual and international responsibility.
Every individual is obliged to anticipate the negative consequences of his actions and is
responsible for them, according to the new “environmental imperative” which reads: “act
so that the consequences of your actions will be consistent with the permanence of real
human life on earth” (Jonas). Bioethics does not exclude retrospective responsibility, but
only adds new ethical obligations to the existing ones, including the obligation for
absolute respect for life, freedom and other human values (Calicott, 1999:124).

Ecocentric philosophy as the basis of the legal model of environmental justice implies
equal treatment of all participants in distributive justice and impartial resolution of their
conflicts over the use of the environment. It is achieved through the harmonious
acceptance of the following reasonable rules: everything that endangers vital interests,
everything that creates unjust privileges for one in relation to others, as well as everything
that endangers public goods or means failing to protect them should be rejected. These
rules should be guaranteed by strict constitutional and institutional guarantees (Barry,
1999:67).

The responsibility of the individual for the consequences of his actions imposes a
requirement for its strict legal regulation, but on different principles, from those on which
the retrospective individual responsibility acts - for what the individual according to his
social role was obliged to foresee as a consequence of his actions and to prevent it. In the
field of environmental justice, which is closest to the concept of prospective
responsibility, determining the responsible “roles” of individuals, their rights and duties,
as well as the actions they take or miss, should take solid forms and contents through
appropriate amendments to the criminal, civil and administrative legislation.

Instruments of environmental justice:
environmental constitutionalism and rule of law

Environmental constitutionalism is today becoming the main postulate of the idea of
environmental justice, as a requirement that implies raising the level of basic
constitutionally guaranteed right to a healthy environment as an emanation of the right to
life, as well as constitutional mechanisms and guarantees for its respect and protection.
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With its primary guarantee function, the constitution must not only proclaim the values
of an environmentally just society, but also fix the processes and institutions for its
realization. The achievement of such a goal can be achieved, in addition to the protection
of the right to a healthy environment, primarily by providing constitutionally guaranteed
rights to information and participation of citizens in the adoption of laws and
constitutionally guaranteed right of citizens to judicial protection of the environmental
rights.

Environmental constitutionalism is a relatively recent phenomenon at the confluence of
constitutional law, international law, human rights, and environmental law. It embodies
the recognition that the environment is a proper subject for protection in constitutional
texts and for vindication by constitutional courts worldwide (s. May, Daly, 2019: 7). It is
variable, encompassing substantive rights, procedural rights, directive policies, reciprocal
duties, or combinations of these and other qualities. Environmental procedural rights
normally involve requirements for environmental assessment, access to information, or
rights to petition or participate. Environmental constitutionalism is pervasive and
profound: it furthers the possibilities of constitutional reformation, notions of
intergenerational equity, legislative responses to environmental challenges, and the need
for policy decisions to be made through open and inclusive processes. Environmental
constitutionalism also serves as a proxy for social compacts with present and future
generations. While imperfect and imprecise, it gives judges additional tools for advancing
social and environmental justice under the rule of law.

Since the Stockholm Declaration of 1972 linking human rights and environmental
protection, in what has been called an environmental rights “revolution”, most countries
have adopted provisions addressing environmental matters in some way in their
constitutions, expressly or implicitly recognizing some kind of fundamental right to a
quality environment. Some constitutions recognize specific rights concerning water,
sustainability, nature, public trust and climate change. About two-thirds (126) of the
constitutions in force address natural resources in some fashion, including water (63),
land (62), fauna (59), minerals and mining (45), flora (42), biodiversity or ecosystem
services (35), soil/sub-soil (34), air (28), nature (27) (ibid., 19). Approximately three
dozen countries in the last thirty years have constitutionalized procedural rights in
environmental matters as a means of complementing or supplementing other
constitutional, legislative, and regulatory norms. An exemplary model for such
constitutional solutions is the French Constitution, which incorporates the 2004 Charter
of the Environment. The Charter guarantees that “every person has the right, under
conditions and limits defined by law, to access information relative to the environment
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that is held by government authorities and to participate in the development of public
decisions having an impact on the environment.”

It is very important that the biocentric environmental constitutionalism addressing nature
appears as constitutionally guaranteed governmental duties or substantive rights of
nature. Germany’s constitution, for instance, requires the government to protect “the
natural bases of life and the animals within the framework of the constitutional order by
legislation, and in accordance with law and justice, by executive and judicial power” (the
postulate of environmental sustainability: “‘we do not inherit the Earth from our ancestors:
we borrow it from our children.”). Since the concept was first promoted as a single-
sentence principle of international law at the Stockholm Conference in 1972, it is now a
common if not ubiquitous feature in legal expressions at the international, national and
subnational levels, culminating in 17 Sustainable Development Goals the United Nations
(UN) established in 2015, to be achieved by 2030.

The next emanation of the postulate of environmental constitutionalism - rule of law,
imposes the integralist understanding of law in general as a synthesis of ideas, values and
principles of law, the system of positive legal norms, application of norms and fair court
rulings in specific cases relating to environmental protection.

The environmental constitutionalism is alive to the extent that constitutional principles
and norms have been translated into legal reality through the consistent application of the
rule of law. This is not the case with countries in transition, where the application of this
principle is at a very low level. Some of them are already members of the EU and closer
to its standards of environmental justice, while others still face the basic problems of the
rule of law, overshadowed by the problems of environmental protection due to captured
institutions and the imposition of priorities and policies exclusively from the positions of
from the position of the struggle for power of political elites (Stec, 2009: 173). In these
countries, the issue of environmental justice becomes a matter of redefining the
relationship between the individual and the government, in which the protection of nature
from unrelenting urges for its destruction by uncontrolled government becomes a
paradigm of the pursuit of democracy, legitimacy of government and rule of law.

The constitutionalization of the right to a healthy environment, as a complementary
element of the protection of the right to life, has already become a regular practice. But
its poor implementation is due to disrespect for the rule of law (Boyd, 2012:12). This can
only be partially offset by greater judicial activism, which from another side in the
absence of legislation can grow into judicial arbitrariness For these reasons, the promotion
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of the principle of the rule implies, among other things, passing the legitimate laws
enacted for the common good, guided by the idea of justice for all. In light of these
requirements, the analysis of environmental legislation in our region points to a number
of weaknesses, the most notable of which is the reductionist approach to defining the
environment as the physical environment of man, excluding respect for the
intergenerational aspect of environmental justice. Not coincidentally, the weakest point
in the existing laws is the absence of regulation on strategic medium and long-term
planning, with the necessary legal instruments and guarantees that the adopted plans will
not remain blank sheets of paper.

The effective prevention of abuses of power and crime in the environmental sphere, as
part of the rule of law postulate, is also crucial to the concept of environmental justice.
This is highlighted by the fact that there is a widespread prevalence of illegality in
environmental protection, which goes almost to the absence of any control over the
application and the existing laws.

Judicialization of environmental justice

Environmental constitutionalism is likely to be more effective when it is selfexecuting --
that is, when it does not require interceding legislative action. Provisions are more likely
to be held to be self-executing when they appear alongside other constitutional rights, for
example, in a constitution’s “Bill of Rights,” or listing of fundamental rights or when they
clearly indicate that the matter is a “right.” The constitutions of the majority of nations
that have adopted substantive environmental rights seem to classify them as self-
executing. Countries in Central and Eastern Europe have led the way in this regard,
including the countries in our region, but the

enforceability of the constitutional provisions seems to be conditioned on state action or
implementation, rendering such rights unenforceable until executed by the state. There
are no effective constitutional mechanisms for the protection of citizens' rights in the
event that state bodies fail to perform their duties in relation to environmental protection.

Realistic prospects for the realization of the concept of environmental justice are opened
by the growing activism of the constitutional courts which, through a creative
interpretation of constitutional principles and provisions on the protection of the
environment, expands the space for constitutional control of laws and for the current
application of international standards in domestic legislation. The leading independent
environmental rights cases come from Central Europe where constitutional courts have
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been enthusiastic enforcers of textually explicit environmental provisions, or
constitutional provisions that direct the government to protect the environment as a matter
of duty or policy. But, constitutional courts in the majority of countries are engaged in
the protection of environmental rights episodically, so that many constitutionally
guaranteed rights remain in the status of “dormant” environmental rights. The
constitutional judiciary in our region remains in such a passive position in preventing
severe environmental devastation in the sphere of urbanism and construction, exploitation
of water, forests and mineral resources, covered by the adoption of laws, spatial planning
plans etc.

Access to justice and judicial protection of the right to a healthy environment before the
regular courts are the most neuralgic elements of environmental justice policy. Access to
justice means first and foremost the protection of the right to a healthy environment in
administrative proceedings, due to the fact that the administration, ie public services, are
competent to make decisions and resolve various issues related to obtaining permits,
prescribing bans and other actions. The analysis of the formal competencies and practices
of public administration in our region point to the conclusion that there are a number of
weaknesses, that make the system of administrative and administrative-judicial protection
of central rights completely inefficient (for North Macedonia s.Analiza, 2021; on the
Serbian system of administrative and judicial protection s.Lilic, Drenovak-lvanovic,
2014: 39). The performance of administrative functions, especially the functions of
inspections and administrative courts, is far below the Recommendation R (2004) 20 of
the Committee of Ministers of the Council of Europe to the Member States on the
minimum criteria for its organization and action (procedures, decisions, reports, etc.) and
judicial review of administrative acts. Unlike the solution in our laws, according to the
Recommendation, both individual and general legal acts of the administrative bodies are
considered administrative acts, as well as the physical actions undertaken by the
administration during the exercise of its powers, which may affect the legal interests of
natural and legal persons. On the other hand, the judicial control of the legality of the
administrative acts, according to the Recommendation, also refers to situations when the
administrative body, contrary to the legal obligation, refuses or fails to take appropriate
action.

The latest trend in the national legal systems of promoting the concept of environmental
justice is the recognition of the right of citizens to access justice and submission of
effective legal remedies to administrative and judicial bodies for protection of the right to
a healthy environment. In that direction are the principles of human rights and
environment of the UN from 2018 (s.Schall, 2008: 417).

48



YEARBOOK
HUMAN RIGHTS PROTECTION
RIGHT TO LIFE

European Convention on human rights and the Charter of Fundamental Rights of the
European Union are designed to provide a general protection of the environment as such
and do not expressly guarantee a right to a sound, quiet and healthy environment. They
indirectly offer a certain degree of protection, as demonstrated by the evolving case-law
of the ECtHR. The Court has increasingly examined complaints in which individuals have
argued that a breach of one of their Convention rights has resulted from adverse
environmental factors (s. Manual, 2012:7).. The Court has already identified in its case-
law issues related to the environment which could affect the right to life (Article 2), the
right to respect for private and family life as well as the home (Article 8), the right to a
fair trial and to have access to a court (Article 6), the right to receive and impart
information and ideas (Article 10), the right to an effective remedy (Article 13) and the
right to the peaceful enjoyment of one’s possessions (Article 1 of Protocol No. 1).

Our systems of justice are far below these standards. The constitutions prescribe the right
of every person to a healthy environment and the obligation of the state to provide
conditions for exercising this right, but this proclamation has no decisive reflection in the
laws. The laws allow initiating an administrative dispute before the administrative court
following a previous administrative procedure on appeal, in case of violation of the rights
of information and participation of citizens in decision-making. But in fact, the rights of
the citizens remain without effective protection - it is realized before the administrative
courts, which are not courts in the real sense, because as a rule they do not decide in
contradictory and transparent procedure and do not make meritorious decisions (practice
of Macedonian administrative courts), so that none of their judgments would pass the
ECtHR test, conducted on the basis of Article 6 of the ECHR (the requirement of an
“independent and impartial tribunal” and “a fair and adversarial procedure™).

In several countries the environment is protected through the constitution (Bulgarian
constitution, the constitution of Poland, the constitution of the Slovak Republic, the
Serbian constitution, the Macedonian constitution, the constitution of Slovenia, etc.).
Most countries have developed either framework legislation often defining basic
principles of environmental protection and/or they have enacted a number of specific
legislations in the main environmental sectors (s. Manual, 2012: 162). In more and more
legislations, various solutions are being adopted regarding access to justice and judicial
protection of the right to a healthy environment. For example, in Belgium not only
individuals but also NGOs have various possibilities of obtaining access to justice through
both judicial and administrative procedures. Generally, to have a standing in the Belgian
Courts the applicant needs to prove that he or she has an interest in his or her claim.
Similar to Belgium, NGOs in Switzerland are entitled to access justice claiming a
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violation of the environmental legislation. The Hungarian Act on the General Rules of
Environmental Protection provides that natural and legal persons and unincorporated
entities are entitled to participate in non-regulatory procedures concerning the
environment. The Act, in addition, contains the idea of actio popularis stating that “in the
event the environment is being endangered, damaged or polluted, organisations are
entitled to intervene in the interest of protecting the environment” which includes filing a
lawsuit against the user of the environment.

In the last decade, the right of access to justice and judicial protection of rights has begun
to take effect in a number of countries, with the acceptance before the regular courts of
lawsuits from citizens or NGOs not only lawsuits based on claims for injury or specific
material or non-material damage (damage to health, property damage), but also for
causing general danger or creating an opportunity to endanger the environment by taking
illegal actions of private persons, actions of competent authorities, or not taking measures
to protect the environment.

The precise regulation of the duties of the competent bodies creates an opportunity for
wide opening of the doors of the regular judiciary for lawsuits from citizens and non-
governmental environmental organizations before the regular courts. The courts face the
need for specialization of judges, as well as the establishment of special departments for
environmental justice, following the reputation of the Swedish environmental courts,
established by the Swedish Environmental Code of 1999 (courts act in a specially
regulated procedure, which, according to one Swedish judge, is characterized by the
following difference from criminal, civil or administrative court decisions: they make
decisions not about what happened, but about what could or would happen in the future).
The Environmental Code of Sweden is comprehensive legislation giving environmental
courts both civil and administrative jurisdiction and a range of enforcement powers
(Bjallas, 2010: 178). There are five regional environmental courts which are connected
to the five district courts of the civil justice system. There is one superior environmental
court, the Environmental Court of Appeal. The regional courts are connected to district
(civil) courts and the Environmental Court of Appeal is a division of the Court of Appeal
in Stockholm. The courts have power to review and rule on both the legality and the
merits of decisions made by regional boards and by local authorities. Beginning in May
2011, the Environmental Courts have become Land and Environment Courts and also
decide cases that arise from the application of the Act of Planning and Building, including
review of local land use plans and building permits. The courts have more power than do
ordinary civil courts to prioritize very urgent cases. (s.Stec, 2009:180).
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The numbers of environmental courts and tribunals have been increasing tremendously
in the twenty-first century in various countries. An analysis concerning the origin and
development, standing, the composition of judges, the litigation costs of the Sweden
environmental courts will be revealing and beneficial for the bettering of the national
environmental courts systems. One of the problems in developing the concept of judicial
protection of the right to a healthy environment - the identification of the victim of its
violation as a condition for obtaining the status of active party (plaintiff) in
administrative-court or court proceedings, begins to be overcome thanks to the recent
development of victimology as a science of the victim. That, together with the expansion
of the notion of “victim”, which includes collective victim, also expands the notion of
“environmental damage” in terms of not only a specific injury or threat, but also the
general degradation of the ecological balance, regardless of whether it is a consequence
caused by actions envisaged as criminal offenses or civil tort. The consequence of their
acceptance is the opening of the value issue for determining normative criteria according
to which it can be judged whether any intervention in nature or the ecosystem is “harmful”
and constitutes an abuse of power, as well as emphasizing the need for a new
conceptualization of the notions of environmental damage.

Conclusion

The introduction of the concept of environmental justice in our legal systems is an
imperative of the principle of protection of the right to life as a fundamental, natural and
inviolable right. With all its implications - constitutionalisation of the right to life in the
healthy environment, embedding environmental rights in the national policy and legal
framework, consistent application of the rule of law, establishing citizen control over
potentially harmful environmental activities, requiring environmental impact
assessments, securing public participation and access to information on environmental
matters, making environmental rights judiciable and the environment a public concern -
the postulates of ecological justice, and eco(bio)centric philosophies of law must become
the initiators of deep legal and institutional reforms.

Their implementation will be paid for by sacrifice of the current system of oligarchic rule
of society and of the captured state, but it is the only way in which the right to life will
receive its full dignified and humane content.
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Dragana Cori¢”

RIGHT TO LIFE, WHATSOEVER LIFE IS?

Many international conventions and other important documents, as well as national
laws begin with emphasizing the importance of life. Life is valued as the most
important social and legal value. Once you lose it, you can not restore it back. We
often plead for life with dignity, for free and accomplished life, for life full of love,
compassion, and understanding. We give to life different characteristics but do we
ask what is life, on which we demand the highest and the most protected right?

The last words written by P.B. Shelley in his unfinished poem The Triumph of Life
were “Then, what is life? I cried.” That cry for defining life is present still. Until
the 19th century, the prevalent idea was that life comes from an intangible soul or
"vital spark". It has since been superseded by more scientific approaches> The
more we now about the world, the less we know about the life, or what is it.

Many major historical figures in philosophy have provided an answer to the
question of what, if anything, makes life meaningful, although they typically have
not put it in these terms . There are more than 100 definitions of life that lead us to
rather concise and inclusive definition, made by Darwin: Life is self-reproduction
with variations. In this paper, we will reveal some of them and make them more
understandable. We can say in advance that no definition at once can contain all
those specificities that make life as is. But, only if we study at the same time
theoretical and practical dimensions of life, we can be closer to understanding it.

But what IS truly life? Is the life we are living now, especially in those pandemic,
unusual conditions truly the life from any of those more than 100 definitions, or is
it the time to make another one definition, that goes more with “the new normal” ?

We will assume that life is more than pure legal notion of right to life, that it has
deeper meaning and deeper sense. The legal definition of protection of life,
although we do not know for certain what life is, is valuable to us, because it gives
one possible direction in which life could be lived and could be more livable. It is
the way that unites in its approach, both theoretical and practical vision of life.

Keywords: Life, definition, historical significance, new normal
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1. Introduction to definitions of life

Wherever we look around, we are surrounded with life and notions of living. Even the
material things, though they cannot breathe and think, have their own “life”, which begins
with their creation and ends when they are not of use any more, or destroyed. Our
anthropocentric view and perception of the world around us gives us the respect only for
truly living things, ie beings- those who are known to children in school as MRS GREEN
and mean seven processes that supposedly define life: movement, respiration, sensitivity,
growth, reproduction, excretion and nutrition. On the other side, modern molecular
biology explains living beings, as a highly organized material entities composed of cells,
that are further composed of molecules and as results of a long process of evolution by
ripe with emergent structure. Of course, biology mentions also abovementioned
processes, but is much more interested in defining the inner structure of life, thinking that
it is the best way to define life itself.

Edward N. Trifonov listed 123 definitions, yet none is that universal and does not consist
of everything that should be taken into account (2011: 259-266).After analyzing most of
them, Trifonov concluded that “all is life that copies itself and changes.” Carl Sagan said
(2011:14) that

“A great deal is known about life. Anatomists and taxonomists have studied the forms
and relations of more than a million separate species of plants and animals. Physiologists
have investigated the gross functioning of organisms. Biochemists have probed the
biological interactions of the organic molecules that make up life on our planet.
Molecular biologists have uncovered the very molecules responsible for reproduction and
for the passage of hereditary information from generation to generation, a subject that
geneticists had previously studied without going to the molecular level. Ecologists have
inquired into the relations between organisms and their environments, ethologists the
behavior of animals and plants, embryologists the development of complex organisms
from a single cell, evolutionary biologists the emergence of organisms from pre-existing
forms over geological time. Yet despite the enormous fund of information that each of
these biological specialties has provided, it is a remarkable fact that no general
agreement exists on what it is that is being studied. There is no generally accepted
definition of life”.

We absolutely agree with Sagan. Although we have all sorts of definitions of life, every
one of them is concentrated only on the specific elements of life , which deals with a
specific scientific field. Every definition, whether it is biological, metabolic,
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physiological or else, is depicting one aspect of what should make life. Yet, even if we
don‘t have the general definition of life, we are still recognizing the right to life as the
highest and the most important human right (Opmosuh, 2014: 161).There is a general
inability of the sciences to cooperate with each other, while fully respecting the
understandings of other sciences about the same thing or problem. Each seems to adhere
to its own definition as its own hard-earned feud, and considers that same feud to be under
constant attacks from the owners of other feuds. Lack of cooperation between sciences,
regarding the issue of defining life, and other important things, lead us to lack of definition
of life that could be comprehensive and acceptable to all.

Therefore, when lawyers define the right to life, they confuse all other scientists, because
we consider alive the one who was not even born, but was just conceived, in order to
provide him with hereditary rights that belong to him according to a higher natural law.
For lawyers, the cessation of life is not only the cessation of all biological functions of
the body, but the death of a person can be announced after a certain period of time in
which there are no reliable signs that the person is alive, or by declaring the so-called civil
death, after sentencing to life imprisonment. The standard limits of the beginning of life
and its end do not have to be respected in law, because there are higher causes for which
it is necessary to do so.

2. Aristotle about life

Aristotle argued that life is important, hence it becomes more valuable (2009: 81094 ) if
it is properly lived. He said that “living seems to be common to plants as well, while we
seek that peculiar only to man” (2009 : §1098); and asked if it is possible for a man to be
blessed while living and having life , not to be blessed only after he dies (2009 : §1100)?

Aristotle says that there are three major things that one could devote his life to: pleasure,
politics, and knowledge and understanding (1095b 17-19). Man can fill his life with
pleasure ( here in meaning of physical pleasure), which could be one of the things done
throughout the life, but not always and not as someone’s ultimate goal. Amusements of
all kinds and as well as other pleasures can make one happy, but for how long? Aristotle
thinks that it is good to turn to politics and knowledge, ie. philosophy as to the main
subjects and meanings of life, and to use amusements and pleasures as occasional breaks
from more serious activities .

After considering life dedicated to politics, Aristotle concludes that the best life is
dedicated to learning, acquiring new knowledge and skills. “The happiest life is lived by
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someone who has a full understanding of the basic causal principles that govern the
operation of the universe, and who has the resources needed for living a life devoted to
the exercise of that understanding. Evidently, Aristotle believes that his own life and that
of his philosophical friends was the best available to a human being ”’( Shields, 2020).
This variation of life is God life alike, but the trouble is that it is limited. Politician is
needed whenever something has gone wrong, or threatens to do so. Yet, the philosopher
is needed always, but lacks that courage that enlightens him in some way.

We may say, although Aristotle had to deal with defining what happy life is, he did not
defined the life itself. Achieving happiness and contentment in life and the way of life
itself seems to be. Aristotle indirectly defined life, but even he was reluctant to define it
precisely and directly. Happiness gives meaning to life, direction of movement and way
of thinking, but it still does not correspond to the basic, what is life in general.

3. More views on defining life

It seems that philosophers were trying to investigate what makes life good, better, or
meaningful (Metz, 2021) but that they were not that interested in defining it. Life seems
to be a kind of self-affirming truth: there is something we call life, so there it exists. This
was somewhat ironically pointed out by Oparin, who, according to some authors (
Cornish-Bowden, Cardenas , 2019 : 4-7), asked two important questions:

1. Can we study the origin of life without a definition what it is?
2. Can we study the definition of life without any knowledge of its origin?

The origin of life can be well researched and understood only if we define the subject of
research well. On the other hand, in order to better define life, it is desirable to know,
above all, how it originated, and from where it came, because it is the beginning of every
definition. Why is that hard to define something that we all have( or we just assume that
we have)? Also, Robert Rosen thinks that the reason that the question “what is life?” is
s0 hard to answer is that we really want to know much more than what it is, we want to
know why it is, “we are really asking, in physical terms, why a specific material system
is an organism and not something else” (Rosen 2015, 14). To answer this “why” question,
we need to understand how life might have arisen, which brings us , again, on the
beginning of discussion.

Empedocles thought that everything in the universe is made up of a combination of four
eternal elements: earth, water, air, and fire (Campbell, 2005). All that is born or made or
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rearranged has some combination of these elements, which Empedocles calls roots of all.
On the other side, Democritus argued that psyché - the soul is the essence of living things
and the only factor that causes their ability to perform their life-functions
(Berryman,2016). When body dies, dies also a soul that was its essence.

René Descartes equated life with the human body and automatically assumed that only
humans, and also animals, since they have their body as it is, can have life. He further
defined the human body as a specific machine, which drives blood in numerous blood
vessels within the human body, and that the heart is the main organ that its own heat
manages all movements in and outside the body. Digestion, blood circulation, muscle
movement and some brain function, all depend on heart heat and blood vessels (
Weber,2018).

Modern researchers are focusing more on biological, chemical or metabolical definitions
of life. The NASA Astrobiology Institute declares that life is “A self-sustaining chemical
system capable of Darwinian evolution.” Daniel E. Koshland , in his The Seven Pillars of
Life (2002: 2216) offers the definition of life as following:

“a living organism is an organized unit, which can carry out metabolic reactions, defend
itself against injury, respond to stimuli, and has the capacity to be at least a partner in

]

reproduction.’

Modern philosophers, legal theorists and practitioners, as well as researchers in other
social sciences have been more interested in meaning in life, than in defining directly life
itself. They are investigating what qualities of life make it worth living ( Stanar,2020 :
519; Jovanovi¢, 2020:533 ; Radakovi¢,2020: 551), what is needed for have a minimum
of dignified life ( Cori¢,2020 :31-42) ,what is meaning of life (Metz et alia ,2015) and
how to find a purpose in life (Smith,2018). What they all have in common is that they are
all on a course of indirect defining of life, occasionally attaching themselves to only one
particular aspect of life, which in their view is crucial to the existence of life. It seems
safer, but not wiser for the life itself.

4. Legal notion of life

As for the above mentioned scientist and researchers, defining life is also hard for legal
practitioners in certain areas. Some authors noticed differences over the scope of this
right, its form and status ; also ,lack of clear boundaries of the right itself (
Orlovi¢,2014:161). The right to life is of “supreme importance” in national and

59



YEARBOOK
HUMAN RIGHTS PROTECTION
RIGHT TO LIFE

international legal documents. It is defined through the enumeration of its numerous
manifestations, distributed in numerous generations of human rights. Only the full
acceptance and practice of all these rights makes life acceptable and even, we would say,
existing. The absence of any right or freedom, or its disrespect, reduces the quality of life
it is not inviolable nor is it absolute by action (protection). When protected that
comprehensively , life should be easy to defined. Or not? Even the Universal Declaration
of Human Rights mentions indirectly life in its Article 3 stating that

“Everyone has the right to life, liberty and security of person”,

without defining it.We can connect this article with article 2 of the same declarations,
where it is said that :

Everyone is entitled to all the rights and freedoms set forth in this Declaration, without
distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status. Furthermore, no
distinction shall be made on the basis of the political, jurisdictional or international status
of the country or territory to which a person belongs, whether it be independent, trust,
non-self-governing or under any other limitation of sovereignty,

and to consider it as a list of goods, values and ways of understanding the world around
us, that should all together make life.

The European Convention on Human Rights states in Article 2:

Everyone’s right to life shall be protected by law. This right is one of the most important
of the Convention since without the right to life it is impossible to enjoy the other rights.
No one shall be condemned to death penalty or executed.

It is more precise positioned and connected to other (human)rights, than in the previous
documents, but still lacks defining life directly.

The right to life is protected by national and international acts. Human life is the most
important legal good and value( Draki¢,2013 : 229-244) and should not be taken for
granted. Especially when it comes to arguments of whether the certain quality or criteria
are fulfilled to live it at all. Although it seems that criminal law is there just to punish the
perpetrators of law, we find it possible that criminal law is there also “to protect human
life at every stage, regardless of age of a person, of its quality, from any form of attack
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on it” (Draki¢, 2013: 229). Therefore, in our domestic criminal law ( as well as in criminal
laws in other countries) is a whole catalog of criminal offenses which, directly or
indirectly, seek to protect life in general and even the life of the unborn fetus . By
describing the punishments, for those who endanger someone's life or even take it away,
legislators cause fear in potential perpetrators of these crimes and in that way, they
preserve life. Some authors here think that life ,as a legal good, exists only if " a person
can actually, subjectively possess awareness of himself, his own interests and self-
disposition"( Merkle, according to Draki¢, 2013:234) , which leaves out of protection the
unborn fetus (nasciturus) and those who because of the specific stadium of their illness
are not capable to handle with themselves or to make reasonable decisions. Proponents
of euthanasia justify it by logically deriving the right to a dignified death from the inability
to lead a dignified life: But, could those two be equal in any sense? We think that they
can’t and shouldn’t be thought of as equal.

5. Concluding remarks

The situation of the covid-19 pandemia, which has been present in the world since 2020,
represents a new aggravating obedience in defining life, ie the quality of life. The freedom
of movement we are extremely proud of , has long been revoked to us and is still restricted
in many countries. The time of 24 hours is spent differently than before and is burdened
with worries that we did not have before, with constantly present risks to our health and
safety that are still not sufficiently known to us, but are evident, exist and affect some
people in our environment. People's behavior as well as the scale of what is important to
people has changed significantly. Everything has led to the creation of a new concept of
life called the “new normal” and it is far from the usual one to which we have been
accustomed for decades. This new normal implies new preventive protocols that are
undertaken in order to preserve health and prevent the spread of the virus, and which have
led to the almost complete digitalization of business and schooling and physical and
psychological alienation among people.

Life still exists, while there is respiration and other biological and metabolic functions of
the organism, and it is evident that it is no longer the same. Some rights and opportunities
that we assumed to belong to us, are still limited to us and we realized that in fact nothing
is implied but must be deserved, day by day. So it seems that defining life will be much
harder in these circumstances of still existing restrictions.

But, as Leo Tolstoy said, life is a work of art and we should deal with it with special care,
attention, tenderness and protection. It is the best definition that we have today.
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1. Introduction/ Idea of human life as the Social value

Phenomenon of Human Life can be determined as natural process. It cannot be defined
or created by Law itself. On the other hand, it could be legally induced and supported or
diminished and destroyed. Capacity for legal taking of life existed in almost every human
society for millennia. In this article we will try to explain moral framework for legal life
taking. Different aspects of Taking of life will be considered with special attention to the
moral assumptions for their legal justification.

At the beginning it will be necessary to examine different aspects for moral grounding of
possibility of legal life taking in human societies as such. It will be important to determine
position of the individual in the certain society, including social value of his own life. If
we try to trace the fundaments of understanding of the social position of the individual
human life in the Ancient times, we could conclude that affirmative position of someone’s
Personality was closely connected with the fulfillment of his social role. An example —
part of Indian Epos ‘“Mahabharata”, widely known as “Bhgavad Gita” proclaims
fulfillment of the duty (imposed to someone by destiny to belong to the certain caste) as
an utmost purpose of the Human personality.! Same context of identifying a man with his
purpose we could find in the idea of the “Rectification of Names” of the Confucius.? We
could conclude that possibility to apply affirmative or negative attributes to one’s person
in ancient times was directly related to his ability to fulfill its social duty. In his notable
definition of the man as “zoon politicon” Aristotle directly connects improving of
personal qualities with values and duties of the society. ® So it seems that utmost aim of
the human personality and validation of his worthiness was directly connected with the
fulfillment of someone's social role, as participation and improving of “higher good” of
the Society.

Relying on Aristotle’s definition of human as “zoon politikon” we understand the human
being always as a member of the group. Pedagogy, rules, laws, customs and moral values
directly influence the development of the personality of the individual. Till our time
human beings never existed in some kind of alienated state, and even possibility of human
life as such, lied on the existence of certain values and institutions of the society
(marriage, communion etc.). Human society without its individual members is

1 Bghavad Ghita 1944: 81
2 Fung Yu-Lan 1977: 55

3“The proof that the state is a creation of nature and prior to the individual is that the individual, when
isolated, is not self-sufficing; and therefore he is like a part in relation to the whole.” Aristotel 1991:5

66



YEARBOOK
HUMAN RIGHTS PROTECTION
RIGHT TO LIFE

impossible. Is it impossible to have an individual not belonging to any society, seen as
coherent system of moral norms, customs, and values too? Answer to this question will
become important in understanding of moral basis for legal framework of Taking of life
in contemporary moment.

For now, we will take Aristotle’s premise that development of human being is
substantially dependent on certain human society and its values as proved, to be able to
make some important conclusions toward possibilities for legal taking of life. First we
must admit, that, historically, capacity for legal taking of life belonged exclusively to the
Society (through its institutions of moral, laws and customs) and not the individual.
Unauthorized Taking of life (murder) lead to the certain punishment of perpetrator by the
social institutions.

It is important to emphasize that social institution of Taking of life transcends exclusive
zone of Legality. Some phenomena of the socially approved Taking of life belong to the
field of customs or even cultural acceptability of the moral norms, like in the case of
Polynesian tabu.* Complexity of this phenomenon demand appropriate understanding of
division of socially acceptable means of Taking of life as such.

Substantial for our research of phenomenon of Legal Taking of Human life will be
rightful understanding of interdependent relations between human individual(s) and the
values and demands, customs and laws of the Society. That is the reason why examination
of the socially acceptable Taking of life transcends legal framework, seeking further
explanation in the field of morality. Institution of legal Taking of life is so interconnected
with moral values of the certain society that first, we must understand these values,
validity of their obligation and different methods of their implementation to be able to
understand legal framework of the phenomenon. Different societies have different
justifications for the validity of Taking of Life and we have to find which reasons must
be taken into consideration to create proper understanding of this problem. In some
societies sole definitions of Taking of life differ in a manner, that acceptable social
occurrence in one of them represents unforgivable crime in the other.5> We will now try

4 “Kapu moe (Prostrating tabu). Everyone was required to prostrate themselves when he (“ruler” remark A.
S.) or any of his personal articles passed, on penalty of death.” Seto Levin 1968:410

5 “Infanticide, invalidicide, senilicide and suicide are all forms of homicide accepted by Eskimo society. They
are all, in whole or in part, responses to the basic principle of Eskimo society that only those may survive who
are able (or potentially able) to contribute actively to the subsistence economy of the community.” Adamson
Hoebel 1941:670
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to make wider perception of this phenomenon in an attempt to define socially acceptable
sphere (including customs and moral values) of Taking of Human life.

2. Division of the phenomenon of socially acceptable Taking of life

First we have to make certain differentiation of the possibilities for Legal taking of life.
Our division will go over the lines of Legality and will include division of forceful Taking
of life (from the reasons of Capital punishment, sacrifice etc.) and Taking of life from
humanitarian reasons. In the same time we will include perspectives of Taking of life with
and without the approval of the Executed. On this chart we have numbered some
examples of Legal taking of life divided by its origins and intentions. This table has not
exhausted all of the examples for the phenomenon of socially acceptable Taking of life,
but is used to explain some basic relations.

Chart 1: List of socially acceptable taking of life

iall | L
SOC.Ia y ac_ceptab ¢ Forceful Humanitarian reasons
taking of life
Without approval of the . . . . .

op Capital punishment/sacrifice Infanticide/geronticide

executed
With | of th - .

th approvat ot the Sacrifice Euthanasia
executed

Moral arguments pro et contra social phenomena of Capital punishment and Euthanasia
are widely present and very well explained in our time. Trying to avoid unsolved disputes
taking side in a general debate we will try to examine moral arguments for other two of
the phenomena (sacrifice and infanticide/geronticide) through human history, noting that
in some manner these phenomena could be present even in our time. Intending to
understand basic relations of the Society and the individual on the rudimentary level, we
will start with the moral examination of seemingly peculiar (now mostly extinct and
generally accepted as illegal) phenomenon of human sacrifice (with and without approval
of the executed). As second point of our examination we will try to define moral
assumptions for legal justifiability of the phenomena of infanticide and geronticide.

2.1. Human sacrifice

Considered today as barbaric and senseless, human sacrifice was present through the most
part of human history. Which reasons were given for such phenomenon? It is well known
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that certain societies practiced human sacrifice as normal cultural custom. This practice
was not only understood as legal, but sometimes as necessary cultural need. For our later
investigation, it would be important to emphasize, that phenomenon of human sacrifice
was closely connected not with legal, but metaphysical circumstances. Reasons for such
act transcend mere legal sphere. In present time, human sacrifice as obsolete, almost
extinct phenomenon looks as it is not interesting by itself, but as example of total
domination that Society executes over human individuum. We must understand that
victims of such practice were not only members of outcast social classes (slaves, war
prisoners etc.), but even the most distinguished members of the society, including acting
rulers as such.®

Human sacrifice has deep metaphysical foundation. It is recognized as substantial element
of deification of regular human life. In such system of values, life of the individual is fully
(and sometimes voluntarily) subjugated to the needs of the society. In the purpose of
gaining metaphysical higher good for the society (or sometimes common group) it was
fully approved, legal and formally acceptable to sacrifice life of certain individuum.
Sometimes that individual voluntarily accepts his social role considering his own
sacrificing as the Way of gaining higher metaphysical good for himself.”

I hope that we will not find examination of this strange anthropological anachronism
irrelevant, because, with this examination we will be able to outline specific dimension
of legally approved social influence that society masters over individual. In the case of
capital punishment commitment of crime must precede the appliance of formal legal
framework. In the case of human sacrifice legally accepted framework of the society
applies without any commitment as such, and is caused by the sole needs of the society.

We are now able to give one definition of the human sacrifice: “Human sacrifice
represents formally and legally acceptable taking of Human life (forcefully or voluntarily)
without any preceding criminal act or moral offence for the sole cause of gaining higher
(metaphysical) good for the certain society as such.”

& «On the whole the theory and practice of the divine kings of the Shilluk... we see a series of divine kings on
whose life the fertility of men, of cattle, and of vegetation is believed to depend, and who are put to death,
whether in single combat or otherwise, in order that their divine spirit may be transmitted to their successors in
full vigour, uncontaminated by the weakness and decay of sickness or old age, because any such degeneration
on the part of the king would, in the opinion of his worshippers, entail a corresponding degeneration on manking,
on cattle, and on the crops.” Frejzer 2003: 270

" Frejzer 2003: 568
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This definition underlines specific power of the Society over individual. Possibility of
murdering of the individual from the Social cause explains only one dimension of the
human sacrifice. Other one is realization of higher good through that act. Value of the
human life is directly subjugated to the interests of the Society. Legal dimension of such
phenomenon lies exclusively in its social acceptability. Human sacrifice transcends
sphere of Legality by inclusion of metaphysical (or Religious) dimension of higher
values. With this dimension, human life is understood as the secondary value completely
subordinated to the aims of the Society. This total instrumentalization of the Human
personality leads us to the important conclusion: If Human life has to be justified as the
value, it must be vindicated as the intrinsic (per se) value, not the secondary one.® Of utter
importance for our examination now, is to explain valid dimension of defining of Human
Life as intrinsic value. For better understanding of that dimension we will try to analyze
phenomena of infanticide and geronticide.

2.2 Infanticide/geronticide

Unlike sacrifice, infanticide and geronticide are legally present in our days. Even some
developed societies of the 19. And 20. century openly opted for infanticide mostly using
utilitarian and eugenic arguments.® Infanticide and geronticide present socially acceptable
(desirable or tolerated) practice of murdering of infants and elderly people. This practice
of Taking of life was widely present throughout human history. In some cultures it was
considered as the act of charity, especially when life of the elderly people became
intolerably full of suffering, and sometimes it occurred with the approval of the victim.°

Unlike the case of sacrifice, in these socially approved phenomena of life taking, reasons
were not metaphysical, but strongly connected with everyday life and needs of the society.
Surplus of the population and lack of resources (and sometimes even desire of
preservation of the social wealth and status) lead to historically widely present practice
of taking of life of the infants. The practice of infanticide under the circumstances where

8 “Intrinsic values = things that are good in themselves or good because of their own intrinsic properties”
Frankena 1973: 82

® “Billings and the Carnegie Institution would now mobilize their prestige and the fortune they controlled to
help Davenport usher America into an age of a new form of hygiene: racial hygiene. The goal was clear: to
eliminate the inadequate and unfit.” Black 2012: 81

10 «A ritual public confession might be made by the elderly person before being placed in a kayak and pushed
away from land. Adult children would cooperate in encouraging such an early death. Ethnologists note apparent
cooperation by the elderly in such abandonment rituals. Perhaps they themselves had killed their own parents.
They felt honoured by the terminal feast (Glascock 1987).” Brogden 2001: 65
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infants were born with some anomaly lasts till our days.** In some cases, contemporary
thinkers justify such practice as fully acceptable arguing that infant although exist as
human being is still not a human person and does not have moral capacities that deserve
obligations toward it.*2

We could now make an interesting remark: Analysing the problem of socially acceptable
Taking of life through phenomena of infanticide and geronticide, we had found certain
indicators, that modern-day societies not only preserved discourse of vindicating such
practice but are trying to promote it. Again, like in the case of Human sacrifice social
values directly influence reasons for Taking of life. Some could argue that such practices
sharply differ from the phenomenon of sacrifice by lacking of “metaphysical reasons”
and that contemporary arguments for infanticide are based on the scientifically
approvable facts aiming to improve freedom and quality of life according to Human rights
of every Human person.?

That leads us to the questions: “How is it possible that values of preservation and
improvement of human personality and life are directly endangered by values of
contemporary societies in their effort to promote and achieve full implementation of
Human rights? Could Human life be an intrinsic value?” To answer these questions we
must explain perception of human personality in the history of human societies.

1«As Singer points out, treatment for easily remediable defects has often been withheld from infants with Down
syndrome, a condition that is certainly compatible with a life that is worth living. It seems, therefore,that the
common perception that selective non-treatment is a form of euthanasia is an instance of self-deception. The
operative motive in these cases, even if it is sometimes not allowed to rise to the level of consciousness, seems
to be to avoid the burden the diseased or disabled child would impose on the parents and the health care system.”
McMahan 2007: pp. 5-6

12 “The wide support for medical infanticide suggests that, instead of trying to find places to draw lines, we
should accept that the development of the human being, from embryo to fetus, from fetus to newborn infant,
and from newborn infant to older child, is a continuous process that does not offer us neat lines of demarcation
between stages. But, we may then add, so too is the development of the moral status of the human being.” Singer
1995: 130

13 “Very many severely disabled infants, especially those who are judged to have poor prospects of a life of
reasonable quality, and who are unwanted by their parents, are deliberately treated in such a way that they die
rapidly and without suffering. Perhaps the clearest illustration of the way in which doctors have found
themselves unable to work within the framework of the traditional sanctity of life ethic comes from the treatment
of babies born with spina bifida” Singer 1995:115
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3. Could Human life be an intrinsic value?
3.1. Perception of the worthiness of personality in Ancient times

To answer this question we must make certain analysis of perception of Human life
through history. At the beginning have to emphasize one important characteristic of the
Ancient times. In the Antique, human societies were based on principles which Karl
Popper and Emil Durkheim classify as principles of the “organic” or “closed” society”.'*
That means that every member of the Ancient society regardless of his social position
was aware of his distinct role and purpose in obtaining of “common good”. Personality
was subjugated to the society. Some elements of this tradition could be found in Plato’s
“Republic”.'® We can conclude that fulfillment of prescribed social role and duties was
necessary precondition for applying of wvalidation of someone’s personality and
worthiness of its life.

Additional important element should be mentioned in this analysis. In the Ancient
civilizations social role of the person was directly connected with the metaphysical duty
imposed on him by Religion. For example — obligations and duties of a Ruler to his
subjects were Heavenly established, and indisputable. So were obligations between
craftsmen and merchants, priests, peasants etc. The Legal Codes of these times based their
sovereignty on the direct connection with the Will of God(s) because Institution of the
sovereign (Emperor, Pharaoh, Ruler) was directly connected with the Representation of
the God itself.’® We could conclude then, that evaluation of worthiness of someone’s
personal life was directly connected with its ability to fulfill its social role, imposed on
him as the Will of God. It is obvious, that Ancient times bear strong interdependence
between fulfillment of social role and expectations based on religion, moral, law, customs
and recognition of worthiness of someone’s person.

Even today, in the societies that mostly preserved their original (and less complicated)
social structure (South America and North America Natives, Australian Aborigines,
Peoples of Papua New Guinea etc.), we could connect category of Worthiness of
someone’s person with the obeying the existing moral rules as the rules of Heaven. As in
the previous case, we can see direct relation of the moral with the metaphysical instances.
One characteristic differs: these societies, till the present day understand human

14 «A closed society at its best can be jystly compared to an organism.” Popper 1977: 173
15 Platon (1976): 120
16 Hamvas (2012):230
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communion not in an exceptional way, as an entity per se, but as a communion with nature
also. !’

It would be unnecessary to give further arguments for this important evidence —
Worthiness of the Human life as the category, has its origin in the idea of “proper life”
according to the Moral and Heavenly values. Worthiness is not applied to the human
person by itself, nor a person as such has some special capacity of Worthiness per se.
Even, in some cases (children and human sacrifice, severe punishments etc.) we can see
that personality in Ancient civilizations was not an aim as such, but more a mean for
fulfillment of some other purpose. It was social purpose, personified through certain
Religion and moral values. Human Person gain its Dignity according to his capacity to
act according to these values. Such understanding of the Human Person and Human
Dignity radically changed with ascending of Christianity.

3.2. Human Person as the Highest Value

With Christianity, important change came in the understanding of the Dignity of a Human
Life. As we were able to see, in pre-Christian period crucial element of gaining social
recognition was social congruence, fulfillment of imposed duties and obeying the social
values. Society has full capacity of establishing of Worthiness of life as social category.
Change, that Christianity brought to the perception of Human personality and Human life
was Revolutionary. Assumed metaphysical connection between social values and
Superhuman authority, Christianity directly converts to the immediate understanding of
the Human Person (Human Soul) as the value by itself — “The kingdom of God is within
you™'8,

As we can see, with Christian conception of values, Human person distinguishes from the
Social context by its inner significance and important and unique task — to save its Soul
and gain Salvation from the God. This task creates new idea of Society and fundamentally
changes position of the Human individuum. In the original Christian conception,
regardless of social origin, influence and wealth, Human Person (in his Godlikeness) is
the greatest value as such, and his union with the God through Salvation represents utmost
aim of every Man regardless of other social connections.® Instead of previous Theocracy

7 Fraser (2003): 572
18 Luke 17:21 (https://www.biblegateway.com)

9 “What good will it be for someone to gain the whole world, yet forfeit their soul? Or what can anyone give
in exchange for their soul?” Matthew 16:26 (https://www.biblegateway.com)
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— state, where person of the Ruler represents Will of God itself and idea of state as
metaphysically founded society creates straight system of obligations, values and duties
toward someone’s person, Christianity establishes ecumenical union that transcend state,
nation, and social boundaries, called The Church. Establishment of the Church, as non-
national, non-state, non-class based union of the Children of the God, created the widest
possible base for Community, and introduce a Revolution in establishing of Universal
values and perception of the Personality and Human life itself.

One of the key-elements of this Revolution was establishing of the Christian State with
separated roles of the political and spiritual power. The Idea of Symphony of State and
Church introduced in the Roman Empire after Constantine the Great, with precise
obligations and duties one toward another, created an important difference in the
perception of the Dignity.?°

That difference made Dignity of human life, in the Christian way of understanding,
dependent not only from temporary social and moral values, but of Eternal Values of the
God, relying solely on the possibility of the man to achieve them through Personal effort
of someone’s Free Will.2! This autonomy in establishing of utmost value (Union with the
God) have been expressed in engaging an additional factor beside social context. That
factor represents continual effort of making someone close to God. That exclusive
personal responsibility created special ethical situation in Christian ethical system. First
time in Human history, the Man came so close to become One with God. From that point
of Christian ultimate values, duties and obligations bounded to narrow social and class
levels become unsatisfying. The qualitative change of auto perception and aims of the
Human life and personality according to Christian values directly influenced the
perception its Worthiness (Dignity). Unique criterion of the Holiness, the union of the
God and the Man under the communion of the Kingdom of Heaven became pivotal point,
criterion for recognition of highest good as such.??

2 Grozdi¢ (2019): 22

21 «Then Jesus said to his disciples, “Whoever wants to be my disciple must deny themselves and take up their
cross and follow me.” Matthew 16:24 (https://www.biblegateway.com)

22 <My prayer is not for them alone. | pray also for those who will believe in me through their message, # that
all of them may be one, Father, just as you are in me and | am in you. May they also be in us so that the world
may believe that you have sent me. 22| have given them the glory that you gave me, that they may be one as we
are one— 21 in them and you in me—so that they may be brought to complete unity. Then the world will know
that you sent me and have loved them even as you have loved me.” John 17:20-26
(https://www.biblegateway.com)
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This personal achievement (through the Blessing of the God) can be obtained in the
specific conditions of any social situation and position. Poor and rich, powerful and meek
are all called to obtain Holiness as the ultimate aim of their life. This specific
understanding of Dignity of a person distinguishes from the perception of any previous
historical situation. Any person could be dignified regardless of his origin and social
status by fulfilling unique and universal criterion — devoting his life to God. An important
innovation in Social life came with this: powers of the State, and the Ruler, powers of
society, customs, and common values were restricted by the existence of the new internal,
individual, Spiritual purpose.

Under the Christianity, first time, Human individual step out of the shadows of the Social
context, gaining ultimate value without fulfilling any bounded role, but as the value itself.
Communion of the Church transcending social limitations creates substantially different
perception and validation for the Human life. This development of the perception of the
Human personality had important influence on the dimension of value of Human life
itself.?

3.3. Perception of Human life in later history

It is widely known that ideas of the Exceptional value of the Human Personality were
raised in the theories formulated in the Age of Enlightenment (18th Century) but it is not
recognized that their roots lie several centuries before. In Western Europe for some time
we could follow the same pattern in establishing of common moral, Law and,
consequently, category of the Worthiness of the Human life, like in the Orthodox
Christian tradition. From the Ancient time and domination of the Society over individual,
through Christian exceptional understanding of personal value and conception of
symphony between State and the Church till the time of Great Schism (1054).%

Great Schism and attempt of Roman Catholic Church to establish political precedent,
appropriating prerogatives of the State power from the Emperor, imposing them later on
the Western Europe as an absolute political factor substantially changed the idea of
Worthiness of the Human personality. By merging of Spiritual and Political power, the
Worthiness of human person as immanently internal qualification gain an important
attribute: it becomes dependent solely on the will of an impersonal criterion, Institution

2 «Anyone who loves their life will lose it, while anyone who hates their life in this world will keep it for
eternal life.” John 12:25

24 Stevanovi¢ 2017: 103
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of the Church. Spiritual and moral Dignity of the Person based on the possibility of the
Communion with the God became arbitrary mediated by the Political institution.

From that moment till today we can draw the line of further decomposition of the
perception of the Worthiness of Human life. Opposing the total domination of the social
context of the Roman Catholic Church over individual, Protestant concept of “sola
scriptura” with affirmation of the Autonomy of the Will created specific domination of
the Human Personality over Society. Idea of Autonomy of Will led to the new perception
of the Human Personality making emphasis on its proactive and creative role.?

Exceptional and privileged position of Roman Catholic Church as criterion of social,
cultural and political values in Protestantism has been transferred to the personality and
its individual productive effort. Professional success as proof of God's Grace resulted in
rise of Corporative and profit-oriented spirit. Idea of Holiness of the original Christianity
preserved in present Orthodox Christian Church, transferred to the political Loyalty in
the Roman Catholic tradition, has been transformed in ideal of Profit-oriented business
success as the proof of God's Grace in the Protestant theory of predestination.

According to these transformations, perception of the Human personality and value of its
life substantially changed. If the original Christianity, preserved in the present Orthodox
Christian tradition, value Human life by its potential for Holiness, and Roman Catholic
tradition in life according to the Church commandments, Protestant tradition value its
capability of Free Will to produce and create goods and increase wealth as the proof of
the God’s Grace and future Salvation. Idea of predestination and professional success as
indirect, transcendental proof of future Salvation, led to the fundamental change of
perception of the individual and its worthiness in the Protestant tradition.

Need for greater freedom and loosing of traditional social strains in prescribed
development of greater wealth as basic criterion, concentrated intrinsic value in the frame
of Human personality, but it was not frame of Holiness originally established in Christian
tradition, but frame of personal success. Idea of unique society of Holy persons degraded
to the social construct of business corporation capable to provide personal professional
success as the highest value. Idea of Freedom and Reason capable to provide objective
truth available to every person led to competitive and irrational fragmentation of social

% Stevanovié 2018: 89
% Gidens 2007: 683
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groups loosely connected only by Governmental institutions and idea of professional
success as higher value.?

On the other hand, social influence of the individuum greatly improved, and idea of
Godlike Personality from the time of French Revolution and particularly NapoleonicWars
led to deconstruction of the traditional social norms and the end of domination of the
traditional Society over individual. Paradoxically, this so called “open” society in its
creative and changeable fashion understood social values disclaiming their metaphisical
dimension and reducing them to the products of human Free Will approved by social
consensus.?

Analogous to the idea of merging of Spiritual and Political power performed by Roman
Catholic Church in 11th century, in 19th century Hegel's Theory of Justice arose the idea
of merging of the sphere of Protestant Moral and the Law. From that moment fundamental
change happens: the norms of the Law in the same time establish moral implications and
often, change of the definitions of the Law involve change of moral norms valid till that
moment in certain Society.?®

4. Consequences and possibilities

Freedom of Will taken as basic value of contemporary Civilization creates prerequisites
for constant change of social and moral norms through rising influence of social media
aiming to provide social consensus (or its illusion). This possibility of their constant
change leads to the fading of the validity of moral norms. In such Social situation Personal
self-determination, well-being and professional success are seen as fundamental values
to whom all the other values must be subjugated. While on the one hand such moral stance
leads to the providing of certain legal measures concerning recognition of value of Human
life (prohibition of Death penalty) on the other hand it strengthens potentials for Legal
diminishing of life as biological phenomenon (termination of pregnancy, euthanasia etc.).

2 Makintajer 2006: 95

Zpersonal decisions may lead to the alterations of taboos, and even political laws that are no longer taboos.
The Great difference is the possibility of rational reflection upon these matters.” Popper (1977): 173

2 «A |egislator who proceeds in this way, who refuse to take popular indignation, intolerance and disgust as the
moral conviction of his community, is not guilty of moral elitism... He is doing his best to enforce a distinct,
and fundamentally important, part of his community’s morality, a consesnus more essential to the society’s
existence in the form we know it...” Dworkin (1978): 255
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The most interesting is that we have evidence of legal instrumentalization of Human life
similar to the Human sacrifice of the Ancient times in recent history. Using our definition
of human sacrifice as total instrumentalization of the individual by the Society in the name
of gaining “greater good”, we can mention confirmed facts about totalitarian systems
vindicating sacrifice of the individual for the “greater good” of the Society. Extermination
of the mentally ill and handicapped people legally justified by the Nuremberg Laws in
the Nazi Germany, represents such an example. Legal preconditions for so called “Great
Purge” in the USSR are the other terrifying example of such practice.’® Even more
interesting is that in many of these politically fabricated trials there are evidence that
people framed and later executed, voluntarily agreed to confess the crimes that they did
not commit.

On the other hand, liberal political stances vindicate similar practices. In the theory of
contemporary “Moral (or Just) War” sacrifice of innocent lives (“collateral damage”) is
justified in the name of imposing moral norms of the certain States and Societies.®!
According to this, we can rightfully argue that Human life in the contemporary Idea of
Human rights as the basic, intrinsic value does not exist. What exists is the Idea of using
of the Free Will in the aim of providing self-determination, well-being and professional
success as the intrinsic value relying predominantly on the moral stance of the Protestant
culture. Human life has value only as a mean for providing these aims. Human life, like
in the case of euthanasia, infanticide or termination of pregnancy can be destroyed or
inhibited by the decision of the Free Will legally and morally undisputed.

In the end of our examination of the position of the Human life as value through Human
history and different moral standpoints, we would like to admit that only original
Christian moral stance values Human life as the intrinsic value (because of its potential
for Holiness), while all the others (including internationally predominant paradigm of
Human rights) understand it only as a mean for the achievement of some other aim. We
can conclude that question of affirmation of Human life as the intrinsic value recognized
by the Law lies in the simple decision: To be able to recognize it as the phenomenon
whose value transcend simple use of its biological capabilities, to recognize it as a
Metaphysical value.

%0 vyshinsky 1941:116
31 Amstuc (2008): 49
32 Authors would like to thank Ms. Natasa Dragic¢evié for her support during the work on this paper.
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1. Introduction

Article 2 of the European Convention on Human Rights and Fundamental Freedoms
provides that “Everyone's right to life shall be protected by law. No one shall be deprived
of his life intentionally save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law. Deprivation of life shall
not be regarded as inflicted in contravention of this article when it results from the use of
force which is no more than absolutely necessary (a) in defence of any person from
unlawful violence; (b) in order to effect a lawful arrest or to prevent the escape of a person
lawfully detained and (c) in action lawfully taken for the purpose of quelling a riot or
insurrection.”

In numerous decisions, the ECHR emphasized that Article 2 ranks as one of the most
fundamental provisions in the Convention, one which, in peace time, admits of no
derogation under Article 15. Together with Article 3, it enshrines one of the basic values
of the democratic societies making up the Council of Europe.® This article sets a positive
obligation for the state to protect an individual’s life against threats that stem from another
individual (Larsen, 2015: 3). The exceptions indicate that Article 2 extends to, but is not
concerned exclusively with, intentional killing (Vandenhole, 2016: 49; Turanjanin,
Banovi¢, & Corovié, 2018).2 The text of Article 2, read as a whole, demonstrates that
paragraph 2 does not primarily define instances where it is permitted intentionally to kill
an individual, but describes the situations where it is permitted to “use force” which may
result, as an unintended outcome, in the deprivation of life. The use of force, however,
must be no more than “absolutely necessary” for the achievement of one of the purposes
set out in sub-paragraphs (a), (b) or (c).3

The use of the term “absolutely necessary” indicates that a stricter and more compelling
test of necessity must be employed than that normally applicable when determining
whether State action is “necessary in a democratic society” (Fiiglistaler, 2016: 72). In
particular, the force used must be strictly proportionate to the achievement of the aims set
out in sub-paragraphs 2 (a), (b) and (c) of Article 2. Furthermore, in keeping with the
importance of this provision in a democratic society, the ECtHR must, in making its
assessment, subject deprivations of life to the most careful scrutiny, particularly where

1 See, for example, Andronicou and Constantinou v. Cyprus, § 171; Solomou and Others v. Turkey, § 63 and
Giuliani and Gaggio v. Italy, § 174.

2 Some authors believes that this article refers only to intentional deprivation of life (see Hessbruegge, 2017:
177).

8 McCann and Others v. the United Kingdom, § 148 and Solomou and Others, § 64.
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deliberate lethal force is used, taking into consideration not only the actions of the agents
of the State who actually administer the force but also all the surrounding circumstances,
including such matters as the planning and control of the actions under examination.* The
circumstances in which deprivation of life may be justified must be strictly construed.
The object and purpose of the Convention as an instrument for the protection of individual
human beings also require that Article 2 be interpreted and applied so as to make its
safeguards practical and effective.® In particular, the ECtHR has held that the opening of
fire should, whenever possible, be preceded by warning shots (Neri, 2012: 91).°

The term “absolutely necessary” indicates that a stricter and more compelling test of
necessity must be employed than that normally applicable when determining whether
State action is “necessary in a democratic society”. In particular, the force used must be
strictly proportionate to the achievement of the aims set out in sub-paragraphs 2 (a), (b)
and (c) of Article 2. Furthermore, in keeping with the importance of this provision in a
democratic society, the ECtHR must, in making its assessment, subject deprivations of
life to the most careful scrutiny, particularly where deliberate lethal force is used, taking
into consideration not only the actions of the agents of the State who actually administer
the force but also all the surrounding circumstances, including such matters as the
planning and control of the actions under examination.”

In the case of mass demonstrations, which are becoming more and more frequent in a
globalised world, the obligation to protect the right to life safeguarded by the Convention
necessarily takes on another dimension, as it is emphasized in joint partly dissenting
opinion of judges Rozakis, Tulkens, Zupan¢i¢, Gyulumyan, Ziemele, Kalaydjieva and
Karakas in a case Giuliani and Gaggio v. Italy. Serbia is not an exception. The mass
demonstrations during the pandemic have attracted particular attention with regard to the
issue of human rights (Turanjanin, 2021a; Vili¢, 2020, Tilovska-Kechedji, 2020). The
protection of life in the sphere of demonstrations extends through two dimensions:
substantive and procedural. The ECtHR dealt in several cases on lethal force in military
and police actions (Chevalier-Watts, 2013; on military command regarding the human
dignity see StarCevi¢, 2020). However, before explaining the ECtHR standards, it is

4 McCann and Others, 8§ 147-150 and Andronicou and Constantinou, § 171; see also Avsar v. Turkey, § 391,
Musayev and Others v. Russia, 8 142 and Giuliani and Gaggio v. ltaly, § 176.

® Solomou and Others, § 63.
6 Kallis and Androulla Panayi v. Turkey, § 62.
7 Giuliani and Gaggio v. Italy, § 176.
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necessary to stress the United Nations Basic Principles on the Use of Force and Firearms
by Law Enforcement Officials that are applied in this sphere.

2. United Nations Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials

United Nations Basic Principles on the Use of Force and Firearms by Law Enforcement
Officials were adopted by the Eighth United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, held in Havana (Cuba) from 27 August to 7 September
1990. In the first place, it provides that the Governments and law enforcement agencies
shall adopt and implement rules and regulations on the use of force and firearms against
persons by law enforcement officials. In developing such rules and regulations,
Governments and law enforcement agencies shall keep the ethical issues associated with
the use of force and firearms constantly under review. Furthermore, governments and law
enforcement agencies should develop a range of means as broad as possible and equip
law enforcement officials with various types of weapons and ammunition that would
allow for a differentiated use of force and firearms. These should include the development
of non-lethal incapacitating weapons for use in appropriate situations, with a view to
increasingly restraining the application of means capable of causing death or injury to
persons. For the same purpose, it should also be possible for law enforcement officials to
be equipped with self-defensive equipment such as shields, helmets, bullet-proof vests
and bullet-proof means of transportation, in order to decrease the need to use weapons of
any kind.

Law enforcement officials shall not use firearms against persons except in self-defence
or defence of others against the imminent threat of death or serious injury, to prevent the
perpetration of a particularly serious crime involving grave threat to life, to arrest a person
presenting such a danger and resisting their authority, or to prevent his or her escape, and
only when less extreme means are insufficient to achieve these objectives. In any event,
intentional lethal use of firearms may only be made when strictly unavoidable in order to
protect life (Principle 9). In the mentioned circumstances, law enforcement officials shall
identify themselves as such and give a clear warning of their intent to use firearms, with
sufficient time for the warning to be observed, unless to do so would unduly place the law
enforcement officials at risk or would create a risk of death or serious harm to other
persons, or would be clearly inappropriate or pointless in the circumstances of the incident
(Principle 10).
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According the Principle 11, rules and regulations on the use of firearms by law
enforcement officials should include guidelines that: (a) specify the circumstances under
which law enforcement officials are authorized to carry firearms and prescribe the types
of firearms and ammunition permitted; (b) ensure that firearms are used only in
appropriate circumstances and in a manner likely to decrease the risk of unnecessary
harm; (c) prohibit the use of those firearms and ammunition that cause unwarranted injury
or present an unwarranted risk; (d) regulate the control, storage and issuing of firearms,
including procedures for ensuring that law enforcement officials are accountable for the
firearms and ammunition issued to them; (e) provide for warnings to be given, if
appropriate, when firearms are to be discharged; (f) provide for a system of reporting
whenever law enforcement officials use firearms in the performance of their duty.

Important are principles 18-20. Governments and law enforcement agencies shall ensure
that all law enforcement officials are selected by proper screening procedures, have
appropriate moral, psychological and physical qualities for the effective exercise of their
functions and receive continuous and thorough professional training. Their continued
fitness to perform these functions should be subject to periodic review (Principle 18).
Furthermore, governments and law enforcement agencies shall ensure that all law
enforcement officials are provided with training and are tested in accordance with
appropriate proficiency standards in the use of force. Those law enforcement officials
who are required to carry firearms should be authorized to do so only upon completion of
special training in their use (Principle 19). In the training of law enforcement officials,
governments and law enforcement agencies shall give special attention to issues of police
ethics and human rights, especially in the investigative process, to alternatives to the use
of force and firearms, including the peaceful settlement of conflicts, the understanding of
crowd behaviour, and the methods of persuasion, negotiation and mediation, as well as to
technical means, with a view to limiting the use of force and firearms. Law enforcement
agencies should review their training programmes and operational procedures in the light
of particular incidents (Principle 20).

3. Factual background for ECtHR standards

In the centre of these consideration will be two cases, Giuliani and Gaggio v. Italy and
Ataykaya v. Turkey. In the first case, Carlo Giuliani was shot and Killed during the
demonstrations on the fringes of the G8 summit in Genoa in July 2001. On 19, 20 and 21
July 2001 the G8 summit was held in Genoa. Numerous “anti-globalisation”
demonstrations were staged in the city and substantial security measures were put in place
by the Italian authorities. The prefect of Genoa was authorised to deploy military
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personnel to ensure public safety in connection with the summit. In addition, the part of
the city where the G8 were meeting (the historic centre) was designated as a “red zone”
and cordoned off by means of a metal fence. As a result, only residents and persons
working in the area were allowed access. Access to the port was prohibited and the airport
was closed to traffic. The red zone was contained within a yellow zone, which in turn was
surrounded by a white (normal) zone. Priorities of the law-enforcement agencies as
follows: establishing a line of defence within the red zone, with the task of repelling
rapidly any attempt to break through; establishing a line of defence within the yellow
zone to deal with any incidents, taking account of the position of the demonstrators in
various locations and of actions perpetrated by more extremist elements; putting in place
public-order measures on the streets concerned by the demonstrations, bearing in mind
the risk of violence encouraged by the presence of crowds of people.

On the morning of 20 July some groups of particularly aggressive demonstrators, wearing
balaclavas and masks (the “Black Bloc”) sparked numerous incidents and clashes with
law-enforcement officers. The Tute Bianche march was due to set off from the Carlini
stadium. This was a demonstration involving several organisations: representatives of the
“No Global” movement and of community centres, and young communists from the
Rifondazione comunista party. While they believed in non-violent protest (civil
disobedience), they had announced a strategic objective, namely to try to penetrate the
red zone. On 19 July 2001 the head of the Genoa police authority (questore) had
prohibited the Tute Bianche march from entering the red zone or the zone adjacent to it,
and had deployed law-enforcement officers to halt the march at Piazza Verdi.
Consequently, the demonstrators were able to march from the Carlini stadium and all the
way along Via Tolemaide to Piazza Verdi. At around 1.30 p.m. the march set off and
headed slowly westwards. Around Via Tolemaide there were signs of earlier disturbances.
The march was headed by a contact group made up of politicians and a group of
journalists carrying video recorders and cameras. The marchers slowed down and made
a number of stops. The march reached the railway tunnel at the junction with Corso
Torino. Suddenly, tear gas was fired on the demonstrators by carabinieri. The carabinieri
charged forward, making use of their batons. The march was pushed back eastwards as
far as the junction with Via Invrea.

The demonstrators split up: some headed towards the seafront, while others sought refuge
in Via Invrea and then in the area around Piazza Alimonda. Some demonstrators
responded to the attack by throwing hard objects such as glass bottles or rubbish bins at
the law-enforcement officers. Armoured vehicles belonging to the carabinieri drove at
high speed, knocking down the barriers erected by the demonstrators and forcing the
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demonstrators at the scene to leave. At 3.22 p.m. the control room ordered commander to
move away and allow the marchers to pass. Some of the demonstrators retaliated with
violence and clashes took place with the law-enforcement agencies. At around 3.40 p.m.
a group of demonstrators attacked an armoured carabinieri van and set it alight.

At approximately 5 p.m. the presence of a group of demonstrators who appeared very
aggressive was observed by the Sicilia battalion, consisting of around fifty carabinieri
stationed close to Piazza Alimonda. Two Defender jeeps were parked nearby. Police
officer Lauro ordered the carabinieri to charge the demonstrators. The carabinieri charged
on foot, followed by the two jeeps. The demonstrators succeeded in pushing back the
charge, and the carabinieri were forced to withdraw in disorderly fashion near Piazza
Alimonda. Pictures taken from a helicopter at 5.23 p.m. show the demonstrators running
along Via Caffa in pursuit of the law-enforcement officers. In view of the withdrawal of
the carabinieri the jeeps attempted to reverse away from the scene. One succeeded in
moving off while the other found its exit blocked by an overturned refuse container.
Suddenly, several demonstrators wielding stones, sticks and iron bars surrounded it. The
two side windows at the rear and the rear window of the jeep were smashed. The
demonstrators shouted insults and threats at the jeep's occupants and threw stones and a
fire extinguisher at the vehicle. There were three carabinieri on board the jeep: F.C, who
was driving, M.P. and D.R. M.P., who was suffering from the effects of the tear-gas
grenades he had thrown during the day, had been given permission by Captain Cappello,
commander of a company of carabinieri, to get into the jeep in order to get away from the
scene of the clashes. Crouched down in the back of the jeep, injured and panicking, he
was protecting himself on one side with a riot shield. Shouting at the demonstrators to
leave “or he would kill them”, M.P. drew his Beretta 9 mm pistol, pointed it in the
direction of the smashed rear window of the vehicle and, after some tens of seconds, fired
two shots.

One of the shots struck Carlo Giuliani, a balaclava-clad demonstrator, in the face under
the left eye. He had been close to the rear of the jeep and had just picked an empty fire
extinguisher off the ground and raised it up. He fell to the ground near the left-side rear
wheel of the vehicle. Shortly afterwards, F.C. managed to restart the engine and in an
attempt to move off, reversed, driving over Carlo Giuliani's body in the process. He then
engaged first gear and drove over the body a second time as he left the scene. The jeep
then drove towards Piazza Tommaseo. After a few metres, carabinieri sergeant-major
Amatori got into the jeep and took over at the wheel, “as the driver was in a state of
shock”. Another carabiniere named Rando also got in. Police forces stationed on the other
side of Piazza Alimonda intervened and dispersed the demonstrators. They were joined
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by some carabinieri. At 5.27 p.m. a police officer present at the scene called the control
room to request an ambulance. A doctor who arrived at the scene subsequently
pronounced Carlo Giuliani dead.

According to the Ministry of the Interior (ministero dell'Interno), it was impossible to
indicate the exact number of carabinieri and police officers at the scene at the moment of
Carlo Giuliani's death; there had been approximately fifty carabinieri, some 150 metres
from the jeep. In addition, 200 metres away, there had been a group of police officers.
Relying, inter alia, on witness evidence given by law-enforcement officers during a
parallel set of proceedings, the applicants stated in particular that, while on Piazza
Alimonda, the carabinieri had been able to take off their gas masks, eat and rest. With the
situation “calm”, Captain Cappello had ordered M.P. and D.R. to board one of the two
jeeps. He considered the two carabinieri to be mentally exhausted and no longer
physically fit for duty. Cappello also considered that M.P. should stop firing tear gas and
took away his tear-gas gun and the pouch containing the tear-gas grenades. Referring to
the photographs taken shortly before the fatal shot, the applicants stressed that the weapon
had been held at a downward angle from the horizontal. They also referred to the
statements made by Lieutenant-Colonel Truglio, who said that he had been ten metres or
so from Piazza Alimonda and thirty to forty metres away from the jeep. The carabinieri
(around a hundred of them) had been some tens of metres from the jeep. The police
officers had been at the end of Via Caffa, towards Piazza Tommaseo. The applicants
submitted that the photographs in the investigation file clearly showed some carabinieri
not far from the jeep.

During the investigation, a spent cartridge was found a few metres from Carlo Giuliani's
body. No bullet was found. A fire extinguisher and a bloodstained stone, among other
objects, were found beside the body and were seized by the police. It emerges from the
file that the public prosecutor's office entrusted thirty-six investigative measures to the
police. The jeep in which M.P. had been travelling, and also the weapon and equipment
belonging to him, remained in the hands of the carabinieri and were subsequently seized
under a court order. A spent cartridge was found inside the jeep. On the night of 20 July
2001 M.P. and F.C. were identified and examined by the Genoa public prosecutor's office
on suspicion of intentional homicide. The interviews took place at the headquarters of the
Genoa carabinieri. On completion of the domestic investigation the Genoa public
prosecutor decided to request that the case against M.P. and F.C. be discontinued. The
public prosecutor took the view that M.P. had had no other option and could not have
been expected to act differently, since “the jeep was surrounded by demonstrators and the
physical aggression against the occupants was patent and virulent”. M.P. had been
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justified in perceiving his life to be in danger. The pistol had been a tool capable of putting
a stop to the attack, and M.P. could not be criticised for the equipment issued to him. He
could not be expected to refrain from using his weapon and submit to an attack liable to
endanger his physical integrity. These considerations justified a decision to discontinue
the case. This decision was supported by investigation judge. Due to his acting in self-
defence, no disciplinary proceedings were instituted against M.P (Lang, Qari, & Akhtar,
2011: 244-245).

In Ataykaya v. Turkey, following the death of fourteen members of the Kurdistan
Workers’ Party in an armed clash on 24 March 2006, many illegal demonstrations took
place in Diyarbakir between 28 and 31 March 2006, during which a number of
demonstrators were killed. According to the Turkish Government, some 2,000 individuals
took part in those demonstrations, in which the police headquarters was bombarded with
stones, sticks and petrol bombs, with the police and their vehicles coming under attack
around the city. On 29 March 2006, on leaving his workplace, Ataykaya found himself in
the middle of a demonstration. He had not taken part in the demonstration but had just
been passing by, while the police had fired a large number of tear-gas grenades to disperse
the demonstrators. Tarik Ataykaya was struck on the head by one of the grenades and
died a few minutes later.

4. Substantive aspect

Under the substantive aspect exists three main issues that have to be followed and
examined in order to avoid violation of Article 2: whether the use of lethal force was
justified, whether the respondent State took the necessary legislative, administrative and
regulatory measures to reduce as far as possible the adverse consequences of the use of
force and whether the organisation and planning of the policing operations were
compatible with the obligation to protect life arising out of Article 2 of the Convention.

4.1 Whether the use of lethal force was justified

The use of force by agents of the state may be justified where it is based on an honest
belief which is perceived, for good reasons, to be valid at the time but which subsequently
turns out to be mistaken. To hold otherwise would be to impose an unrealistic burden on
the State and its law-enforcement personnel in the execution of their duty, perhaps to the
detriment of their lives and those of others.® The ECtHR have to establish not only

8 McCann and Others, § 200 and Andronicou and Constantinou, § 192.
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whether the use of potentially lethal force against the citizen was legitimate but also
whether the operation was regulated and organised in such a way as to minimise to the
greatest extent possible any risk to his life® and must verify that the authorities did not act
negligently in their choice of measures (on lethal force use see Shadowen, 2018: 14-15).1°
When called upon to examine whether the use of lethal force was legitimate, the ECtHR
cannot substitute its own assessment of the situation for that of an officer who was
required to react in the heat of the moment to avert an honestly perceived danger to his
life.!* It is important to say that though the ECtHR is not bound by the findings of
domestic courts and remains free to make its own appreciation in the light of all the
material before it, in normal circumstances it requires cogent elements to lead it to depart
from the findings of fact reached by the domestic courts.*?

To assess the factual evidence, the ECtHR adopts the standard of proof “beyond
reasonable doubt” (Russell, 2016: 494), but adds that such proof may follow from the
coexistence of sufficiently strong, clear and concordant inferences or of similar
unrebutted presumptions of fact. In this context, the conduct of the parties when evidence
is being obtained may also be taken into account.’* Moreover, the level of persuasion
necessary for reaching a particular conclusion and, in this connection, the distribution of
the burden of proof are intrinsically linked to the specificity of the facts, the nature of the
allegation made and the Convention right at stake. The ECtHR is also attentive to the
seriousness that attaches to a ruling that a particular state has violated fundamental
rights.’* The ECtHR must be especially vigilant in cases where violations of Articles 2
and 3 of the Convention are alleged.*> When there have been criminal proceedings in the
domestic courts concerning such allegations, it must be borne in mind that criminal law
liability is distinct from the State's responsibility under the Convention. The ECtHR's
competence is confined to the latter. Responsibility under the Convention is based on its
own provisions which are to be interpreted in the light of the object and purpose of the
Convention, taking into account any relevant rules or principles of international law. The
responsibility of a State under the Convention, arising for the acts of its organs, agents

® Makaratzis v. Greece, § 60.

10 See Nachova and Others v. Bulgaria, § 95.

1 Bubbins v. the United Kingdom, § 139 (see more in Martin, 2006 and Foster & Leigh, 2016).
12 Avsar, § 283 and Barbu Anghelescu v. Romania, § 52.

3 Jreland v. the United Kingdom, § 161 and Orhan v. Turkey, § 264.

14 Ribitsch v. Austria, § 32; Ilascu and Others v. Moldova and Russia, 2004, § 26; Nachova and Others v.
Bulgaria § 147 and Solomou and Others, § 66.

15 See, mutatis mutandis, Ribitsch, § 32.
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and servants, is not to be confused with the domestic legal issues of individual criminal
responsibility under examination in the national criminal courts. The ECtHR is not
concerned with reaching any findings as to guilt or innocence in that sense.®

In Giuliani and Gaggio v. Italy, the jeep driven by F.C. was attacked and at least partially
surrounded by the demonstrators, who launched an unrelenting onslaught on the vehicle
and its occupants, tilting it sideways and throwing stones and other hard objects. The
jeep's rear window was smashed and a fire extinguisher was thrown into the vehicle,
which M.P. managed to fend off. The footage and photographs also show one
demonstrator thrusting a wooden beam through the side window, causing shoulder
injuries to D.R., the other carabiniere who had been taken off duty. This was quite clearly
an unlawful and very violent attack on a vehicle of the law-enforcement agencies which
was simply trying to leave the scene and posed no threat to the demonstrators. Whatever
may have been the demonstrators' intentions towards the vehicle and/or its occupants, the
fact remains that the possibility of a lynching could not be excluded.*

The ECtHR reiterated the need to consider the events from the viewpoint of the victims
of the attack at the time of the events. Carabinieri were positioned nearby who could have
intervened to assist the jeep's occupants had the situation degenerated further. However,
this fact could not have been known to M.P., who, injured and panic-stricken, was lying
in the rear of the vehicle surrounded by a large number of demonstrators and who
therefore could not have had a clear view of the positioning of the troops on the ground
or the logistical options available to them. As the footage shows, the jeep was entirely at
the mercy of the demonstrators shortly before the fatal shooting. In this light and bearing
in mind the extremely violent nature of the attack on the jeep, as seen on the images which
it viewed, the ECtHR considered that M.P. acted in the honest belief that his own life and
physical integrity, and those of his colleagues, were in danger because of the unlawful
attack to which they were being subjected. M.P. was accordingly entitled to use
appropriate means to defend himself and the other occupants of the jeep.*® Furthermore,
before firing, M.P. had shown his pistol by stretching out his hand in the direction of the
jeep's rear window, and had shouted at the demonstrators to leave unless they wanted to
be killed. His actions and words amounted to a clear warning that he was about to open

6 Tanli v. Turkey, 8 111 and Avsar, § 284.
17 Giuliani and Gaggio v. Italy, § 187.
%8 Ibid., 8§ 188-189.
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fire. Moreover, the photographs show at least one demonstrator hurrying away from the
scene at that precise moment.*®

In this extremely tense situation Giuliani decided to pick up a fire extinguisher which was
lying on the ground, and raised it to chest height with the apparent intention of throwing
it at the occupants of the vehicle. His actions could reasonably be interpreted by M.P. as
an indication that, despite the latter's shouted warnings and the fact that he had shown his
gun, the attack on the jeep was not about to cease or diminish in intensity. Moreover, the
vast majority of the demonstrators appeared to be continuing the assault. M.P.'s honest
belief that his life was in danger could only have been strengthened as a result, so this
served as justification for recourse to a potentially lethal means of defence such as the
firing of shots.?°

It is further important that the direction of the shots was not established with certainty.
According to one theory supported by the prosecuting authorities' experts, M.P. had fired
upwards and one of the bullets had hit the victim after being accidentally deflected by one
of the numerous stones thrown by the demonstrators. Were it to be proven that the events
occurred in this manner, it would have to be concluded that Giuliani's death was the result
of a stroke of misfortune, a rare and unforeseeable occurrence having caused him to be
struck by a bullet which would have otherwise have disappeared into the air.?! However,
in the instant case the ECtHR did not consider it necessary to examine the well-foundress
of the “intermediate object theory”. M.P.’s field of vision was restricted by the jeep's
spare wheel, since he was half-lying or crouched on the floor of the vehicle. Given that,
in spite of his warnings, the demonstrators were persisting in their attack and that the
danger he faced — in particular, a likely second attempt to throw a fire extinguisher at him
—was imminent, M.P. could only fire, in order to defend himself, into the narrow space
between the spare wheel and the roof of the jeep. The fact that a shot fired into that space
risked causing injury to one of the assailants, or even killing him, as was sadly the case,
does not in itself mean that the defensive action was excessive or disproportionate. In this
light, the ECtHR concluded that the use of lethal force was absolutely necessary “in
defence of any person from unlawful violence”.??> However, the use of force in defence

1% Ibid, § 190.
2 |bid, § 191.

21 Bakan v. Turkey, 88 52-56, in which the Court ruled out any violation of Article 2 of the Convention,
finding that the fatal bullet had ricocheted before hitting the applicants' relative.

22 Judges Tulkens, Zupanci¢, Gyulumyan and Karakas did not agree with this reasoning. According to the
judges: “establishing the trajectory of the shot fired by M.P. was of decisive importance. While the imminent
threat of an object with considerable destructive potential being thrown justifies firing at chest height, an overall
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of self or others from unlawful violence evokes the equivalent restrictions to the right to
life (Mavronicola, 2013: 374). Consequently, this finding made it unnecessary for the
ECtHR to consider whether the use of force was also unavoidable “in action lawfully
taken for the purpose of quelling a riot or insurrection” within the meaning of
sub-paragraph (c) of paragraph 2 of Article 2%,

In Ataykaya v. Turkey, the ECtHR elaborated the use of tear-gas grenades. Namely, as it
was pointed out in Abdullah Yasa and Others v. Turkey, “firing a tear-gas grenade along
a direct, flat trajectory by means of a launcher cannot be regarded as an appropriate police
action as it could potentially cause serious, or indeed fatal injuries, whereas a high-angle
shot would generally constitute the appropriate approach, since it prevents people from
being injured or killed in the event of an impact” (Rietiker, 2014: 155; Shadowen, 2018:
14).%* Given that during the explained events two individuals, one of whom was
Ataykaya, were Killed by tear-gas grenades, it was concluded that the police officers were
able to act with considerable autonomy and take ill-considered initiatives, as would
probably not have been the case if they had been given appropriate training and
instructions, so, such a situation is not sufficient to provide the level of protection “by
law” of the right to life that is required in present-day democratic societies in Europe.?®

state of danger can only justify firing shots into the air... If M.P. did not see anyone targeting him directly and
individually, his response should have been aimed at dispersing rather than eliminating the assailants. In other
words, only the firing of warning shots would be compatible with the requirements of Article 2 of the
Convention in its substantive aspect were it to transpire that M.P.'s “defence” was not justified by the need to
halt an attack liable to result in immediate consequences of a serious nature which could not be averted by
means of less radical action (the “real danger of an unjust attack” referred to in Article 52 of the CC). This
follows from the test of “absolute necessity”, which dictates that the force used must be strictly proportionate
to the aims pursued ... If methods less dangerous to human life can reasonably be regarded as sufficient to
achieve the aim of “defence of any person from unlawful violence” or “for the purpose of quelling a riot”, then
those methods must be deployed. Moreover, the Italian Criminal Code (Article 52 in fine) appears to adopt a
similar approach in requiring that the “defensive response [be] proportionate to the attack”. In short, if M.P. was
seeking to defend himself against the demonstrators' assault on the jeep rather than against the applicants' son
individually, it cannot be concluded that there was a serious threat to his person of such imminence that only
shots fired at chest height could have averted it. While it is true that the jeep was surrounded by demonstrators
and that various objects were being thrown at it, the fact remains, as shown by the photographs in the file, that
when M.P. drew his pistol and opened fire no one with the exception of Carlo Giuliani was attacking him
directly, individually and at close range. The firing of shots into the air would probably have been enough to
disperse the assailants; if not, M.P. would still have had time to defend himself by means of further shots, this
time targeting those individuals who, despite the warning shots, chose to continue the attack. It should be borne
in mind in that regard that M.P. had an automatic pistol which was loaded with fifteen rounds of ammunition.”

2 Giuliani and Gaggio v. Italy, 8§ 192-196.
2 Abdullah Yasa and Others v. Turkey, § 48.
% Ataykaya v. Turkey, § 57.
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4.2 Whether the respondent State took the necessary legislative,
administrative and regulatory measures to reduce as far as
possible the adverse consequences of the use of force

Article 2 § 1 enjoins the State not only to refrain from the intentional and unlawful taking
of life, but also to take appropriate steps to safeguard the lives of those within its
jurisdiction.?® The primary duty on the State to secure the right to life entails, in particular,
putting in place an appropriate legal and administrative framework defining the limited
circumstances in which law enforcement officials may use force and firearms, in the light
of the relevant international standards (see also Borelli, 2013: 371-372).7 In line with the
principle of strict proportionality, the national legal framework must make recourse to
firearms dependent on a careful assessment of the situation (see more in Trykhlib,
2020).2% Furthermore, the national law regulating policing operations must secure a
system of adequate and effective safeguards against arbitrariness and abuse of force and
even against avoidable accident.?®

The legal framework defining the circumstances in which the use of firearms was
authorized existed. One of the provisions concerns the ground of justification of self-
defence and it refers to the “need” for defensive action and the “real” nature of the danger,
and requires the defensive response to be proportionate to the attack, which echoes the
wording of Article 2 of the Convention and contains the elements required by the
ECtHR's*® case-law. As Larsen points out, as long as the act of self- defence is necessary,
and proportionate when seen in relation to the threat, deprivation of life is lawful under

% |_.C.B. v. the United Kingdom, § 36 and Osman v. the United Kingdom, § 115. As it is emphasized, since the
Osman (the Osman test has been applied to killing of persons that could directly be attributed to the state (Ebert
& Sijniensky, 2015: 350)) the ECtHR has repeatedly stated that positive obligations come into play when the
national authorities knew or ought to have known the existence of a real and imminent risk to the life of an
identified individual and that they failed to take measures within the scope of their powers which, judged
reasonably, might have been expected to avoid that risk (Sicilianos, 2014: 118-119).

2" Makaratzis v. Greece, §§ 57-59 and Bakan, § 49.
2 See, mutatis mutandis, Nachova and Others, § 96.

2 Makaratzis, § 58. Applying these principles, the ECtHR has, for instance, characterised as deficient the
Bulgarian legal framework which permitted the police to fire on any fugitive member of the armed forces who
did not surrender immediately in response to an oral warning and the firing of a warning shot in the air, without
containing any clear safeguards to prevent the arbitrary deprivation of life (see Nachova and Others, §§ 99-
102). The ECtHR also identified deficiencies in the Turkish legal framework, adopted in 1934, which listed a
wide range of situations in which a police officer could use firearms without being liable for the consequences
(see Erdogan and Others v. Turkey, 88 77-78). On the other hand, it held that a regulation setting out an
exhaustive list of situations in which gendarmes could make use of firearms was compatible with the
Convention. The regulation specified that the use of firearms should only be envisaged as a last resort and had
to be preceded by warning shots, before shots were fired at the legs or indiscriminately (see Bakan, § 51).

% Giuliani and Gaggio v. Italy, § 212.
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the provisions, so, if it was reasonable for him or her at the time to believe that the use of
lethal force in self-defence was necessary, the act does not become unlawful just because
it is later discovered that there was no genuine threat (Larsen, 2012: 378). What is
particularly important is the ECtHR’s interpretation of the term “need”. In Italian
legislation this term refers simply to the existence of a pressing need, whereas “absolute
necessity” for the purposes of the Convention requires that, where different means are
available to achieve the same aim, the means which entails the least danger to the lives of
others must be chosen. However, this is a difference in the wording of the law which can
be overcome by the interpretation of the domestic courts. As is clear from the decision to
discontinue the case, the Italian courts have interpreted this provision as authorising the
use of lethal force only as a last resort where other, less damaging, responses would not
suffice to counter the danger.®* It follows that the differences between the standards laid
down and the term “absolutely necessary” in Article 2 § 2 are not sufficient to conclude
on this basis alone that no appropriate domestic legal framework existed.?

The next interesting issue is the question of whether the law-enforcement agencies should
be equipped with non-lethal weapons, for example with guns firing rubber bullets.
According to the ECtHR, in general terms, there is room for debate as to whether law-
enforcement personnel should also be issued with other equipment of this type, such as
water cannons and guns using non-lethal ammunition, but such discussions was not
relevant in the case Giuliani and Gaggio, in which a death occurred not in the course of
an operation to disperse demonstrators and control a crowd of marchers, but during a
sudden and violent attack which posed an imminent and serious threat to the lives of three
carabinieri. The Convention provides no basis for concluding that law-enforcement
officers should not be entitled to have lethal weapons at their disposal to counter such
attacks.®

4.3 Whether the organisation and planning of the policing operations
were compatible with the obligation to protect life arising out of
Article 2 of the Convention

At the third place, Article 2 may imply in certain well-defined circumstances a positive
obligation on the authorities to take preventive operational measures to protect an

% Ibid., § 214.
32 perk and Others v. Turkey, § 60, Bakan, § 51; see also, conversely, Nachova and Others, §§ 96-102.
3 Giuliani and Gaggio v. Italy, § 216.
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individual whose life is at risk from the criminal acts of another individual.** That does
not mean, however, that a positive obligation to prevent every possibility of violence can
be derived from this provision. The obligation in question must be interpreted in a way
which does not impose an impossible or disproportionate burden on the authorities,
bearing in mind the difficulties involved in policing modern societies, the unpredictability
of human conduct and the operational choices which must be made in terms of priorities
and resources.®® Accordingly, not every claimed risk to life can entail for the authorities
a Convention requirement to take operational measures to prevent that risk from
materialising. The ECtHR has held that a positive obligation will arise where the
authorities knew or ought to have known of the existence of a real and immediate risk to
the life of an identified individual or individuals and failed to take measures within the
scope of their powers which, judged reasonably, might have been expected to avoid that
risk.% Furthermore, for the state's responsibility under the Convention to be engaged, it
must be established that the death resulted from a failure on the part of the national
authorities to do all that could reasonably be expected of them to avoid a real and
immediate risk to life of which they had or ought to have had knowledge.%’

According to its case-law, the ECtHR must examine the planning and control of a policing
operation resulting in the death of one or more individuals in order to assess whether, in
the particular circumstances of the case, the authorities took appropriate care to ensure
that any risk to life was minimised and were not negligent in their choice of action.® The
use of lethal force by police officers may be justified in certain circumstances.
Nonetheless, Article 2 does not grant a carte blanche. Unregulated and arbitrary action by
state agents is incompatible with effective respect for human rights. This means that
policing operations must be sufficiently regulated by national law, within the framework
of a system of adequate and effective safeguards against arbitrariness and abuse of force.
Accordingly, the ECtHR must take into consideration not only the actions of the agents
of the state who actually administered the force but also all the surrounding
circumstances, including such matters as the planning and control of the actions under

3 Mastromatteo v. Italy, § 67 in fine, Branko Tomasi¢ and Others v. Croatia, § 50 and Opuz v. Turkey, § 128.
% Osman, § 116, and Maiorano and Others v. Italy, 8 105 and Giuliani and Gaggio v. Italy, § 245.

% Bromiley v. the United Kingdom (dec.); Paul and Audrey Edwards v. the United Kingdom, § 55 and Branko
Tomasi¢, §§ 50-51. In this connection it should be pointed out that in Mastromatteo (§ 69), the ECtHR drew a
distinction between cases concerning the requirement of personal protection of one or more individuals
identifiable in advance as the potential target of a lethal act (Osman and Paul and Audrey Edwards), and those
in which the obligation to afford general protection to society was in issue (Maiorano and Others, § 107).

37 Osman, § 116; Mastromatteo, § 74 and Maiorano and Others, § 109.
3 McCann and Others, §§ 194 and 201 and Andronicou and Constantinou, § 181.
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examination. Police officers should not be left in a vacuum when performing their duties:
a legal and administrative framework should define the limited circumstances in which
law-enforcement officials may use force and firearms, in the light of the international
standards which have been developed in this respect.®® In particular, law-enforcement
agents must be trained to assess whether or not there is an absolute necessity to use
firearms, not only on the basis of the letter of the relevant regulations, but also with due
regard to the pre-eminence of respect for human life as a fundamental value.*

Lastly, a mass demonstration plays a great role here. While it is the duty of states to take
reasonable and appropriate measures with regard to lawful demonstrations to ensure their
peaceful conduct and the safety of all citizens, they cannot guarantee this absolutely and
they have a wide discretion in the choice of the means to be used. In this area the
obligation they enter into under Article 11 of the Convention is an obligation as to
measures to be taken and not as to results to be achieved.*! However, it is important that
preventive security measures such as, for example, the presence of first-aid services at the
site of demonstrations, be taken in order to guarantee the smooth conduct of any event,
meeting or other gathering, be it political, cultural or of another nature.*? Moreover, where
demonstrators do not engage in acts of violence, it is important for the public authorities
to show a certain degree of tolerance towards peaceful gatherings if the freedom of
assembly guaranteed by Article 11 of the Convention is not to be deprived of all
substance.*® On the other hand, interferences with the right guaranteed by that provision
are in principle justified for the prevention of disorder or crime and for the protection of
the rights and freedoms of others where demonstrators engage in acts of violence.*

In Giuliani and Gaggio the intervention of the carabinieri and the attack on the jeep by
demonstrators took place at a time of relative calm when, following a long day of clashes,
the detachment of carabinieri had taken up position on Piazza Alimonda in order to rest,
regroup and allow the injured officers to board the jeeps. The clash between
demonstrators and law-enforcement officers occurred suddenly and lasted only a few
minutes before the fatal shooting. It could not have been predicted that an attack of such

% Makaratzis, §§ 58-59.

40 Nachova and Others, § 97; see also the ECtHR's criticism of the “shoot to kill” instructions given to soldiers
in McCann and Others, 8§ 211-214 (see more Morawska, 2019: 241).

* Plattform “Avrzte fiir das Leben” v. Austria, § 34; Oya Ataman v. Turkey, § 35 and Protopapa v. Turkey, §
108.

42 Oya Ataman, § 39.
43 Patyi and Others v. Hungary, § 43.
“ Protopapa, § 109.
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violence would take place in that precise location and in those circumstances. Moreover,
the reasons which drove the crowd to act as it did can only be speculated upon.
Furthermore, the Government had deployed considerable numbers of personnel to police
the event (18,000 officers) and that all the personnel either belonged to specialised units
or had received ad hoc training in maintaining order during mass gatherings. In view of
the very large numbers of officers deployed on the ground, they could not all be required
to have lengthy experience and/or to have been trained over several months or years. To
hold otherwise would be to impose a disproportionate and unrealistic obligation on the
State. It is very important to make a distinction between cases where the law-enforcement
agencies are dealing with a precise and identifiable target* and those where the issue is
the maintenance of order in the face of possible disturbances spread over an area as wide
as an entire city, as in the instant case. Only in the first category of cases can all the
officers involved be expected to be highly specialised in dealing with the task assigned to
them.*6

It is important to deal with the issue whether the decisions taken on field were in breach
of the obligation to protect life. In this sense, the ECtHR must take account of the
information available to the authorities at the time the decisions were taken. There was
nothing to indicate that Giuliani, more than any other demonstrator or any of the persons
present at the scene, was the potential target of a lethal act. Hence, the authorities were
not under an obligation to provide him with personal protection, but were simply obliged
to refrain from taking action which, in general terms, was liable to clearly endanger the
life and physical integrity of any of the persons concerned.*’ The absence of foreseeability
as to the course of the events in this case, as well as the ensuing reduced level of control
by the state over the situation, were taken into account in determining whether the
organization and the planning of the policing operations were compatible with the
obligation to protect life (Stoyanova, 2018: 321-322). Furthermore, it is conceivable, in
an emergency situation, that the law-enforcement agencies might have to use non-
armoured logistical support vehicles to transport injured officers. Likewise, it does not
appear unreasonable not to have required the vehicles concerned to travel to hospital
immediately, as this would have placed them at risk of crossing, without protection, a part
of the city where further disturbances could have broken out. Additionally, there was
nothing in the file to suggest that the physical condition of the carabinieri in the jeep was
so serious that they needed to be taken to hospital straightaway as a matter of urgency;

% See, for instance, McCann and Others and Andronicou and Constantinou.
6 Giuliani and Gaggio v. Italy, § 255.
47 Ibid., § 257.
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the officers concerned were for the most part suffering from the effects of prolonged
exposure to tear gas. The jeeps next followed the detachment of carabinieri when the latter
moved off. It may be that the move was made to avoid being cut off, which, as subsequent
events demonstrated, could have been extremely dangerous. When the move was made,
there was no reason to suppose that the demonstrators would be able to force the
carabinieri, as they did, to withdraw rapidly and in disorderly fashion, thereby prompting
the jeeps to retreat in reverse gear and leading to one of them becoming hemmed in. The
immediate cause of these events was the violent and unlawful attack by the demonstrators.
It is quite clear that no operational decision previously taken by the law-enforcement
agencies could have taken account of this unforeseeable element. Moreover, the fact that
the communications system chosen apparently only allowed information to be exchanged
between the police and carabinieri control centres, but not direct radio contact between
the police officers and carabinieri themselves, is not in itself sufficient basis for finding
that there was no clear chain of command, a factor which is liable to increase the risk of
some police officers shooting erratically.*® M.P. was subject to the orders and instructions
of his superior officers, who were present on the ground. In sum, the ECtHR was unable
to establish a connection between the death and the alleged failings in the planning and
control of the G8 Summit police operations (Skinner, 2011: 570).

Lastly, there was no evidence that the assistance afforded to Giuliani was inadequate or
delayed or that the jeep drove over his body intentionally. In any case, the brain injuries
sustained as a result of the shot fired by M.P. were so severe that they resulted in death
within a few minutes. It follows that the Italian authorities did not fail in their obligation
to do all that could reasonably be expected of them to provide the level of safeguards
required during operations potentially involving the use of lethal force.*

5. Procedural aspects

Articles 2 and 3 of the Convention contain a procedural obligation to carry out an effective
investigation into alleged breaches of the substantive limb of these provisions.* A general
legal prohibition of arbitrary killing by the agents of the state would be ineffective, in
practice, if there existed no procedure for reviewing the lawfulness of the use of lethal
force or for investigating arbitrary killings and allegations of ill-treatment of persons held

48 Makaratzis, § 68.
49 Giuliani and Gaggio v. Italy, § 259.
%0 Ergi v. Turkey, § 82, Assenov and Others v. Bulgaria, §§ 101-106 and Mastromatteo, § 89.
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by them.5! The obligation to protect the right to life requires by implication that there
should be some form of effective official investigation when individuals have been killed
as a result of the use of force by, inter alios, agents of the State.5? The state must therefore
ensure, by all means at its disposal, an adequate response — judicial or otherwise — so that
the legislative and administrative framework set up to protect the right to life is properly
implemented and any breaches of that right are repressed and punished.>® What is
particularly important is the fact that the state's obligation to carry out an effective
investigation has in the ECtHR's case-law been considered as an obligation inherent in
Article 2, which requires, inter alia, that the right to life be “protected by law”. Although
the failure to comply with such an obligation may have consequences for the right
protected under Article 13, the procedural obligation of Article 2 is seen as a distinct
obligation.>* It can give rise to a finding of a separate and independent “interference”.
This conclusion derives from the fact that the ECtHR has consistently examined the
question of procedural obligations separately from the question of compliance with the
substantive obligation (and, where appropriate, has found a separate violation of Article
2 on that account) and the fact that on several occasions a breach of a procedural

5t Al-Skeini and Others v. the United Kingdom, § 163, El-Masri v. “the Former Yugoslav Republic of
Macedonia”, § 182 and Mocanu and others v. Romania, § 316. In Mocanu and Others events are related to the
crackdown on Romanian civil society between 13 and 15 June 1990. It was wild and barbaric, leaving many
demonstrators, passers-by and residents of Bucharest dead and severely ill-treated, while approximately one
hundred persons died during the events and more than one thousand were subjected to severe ill-treatment and
the element of mass murder, torture, persecution and inhumane acts against civilian victims is present in the
case at hand, as it emphasizes judges Pinto de Albuquerque and Vuéini¢ in their concurring opinion (see
Cavanaugh, 2015: 28). Similarly, the case Sandru and Others v. Romania concerned the popular uprising in
Timigoara of 1989, the first of a series of demonstrations that led to the overthrow of the Romanian communist
regime. The first two applicants and the husband of the third applicant, who had taken part in the demonstrations,
were seriously injured by gunshots. The brother of the fourth applicant was shot dead. All complained of the
ineffectiveness of the investigation into the violent means used to quell the uprising, which had left numerous
victims, and of the length of the criminal proceedings. They submitted in particular that the proceedings had not
been conducted correctly since, given the positions held by the accused in the new post-1989 regime in Romania,
the authorities had been reticent to investigate the case. The ECtHR held that there had been a violation of
Article 2 of the European Convention on Human Rights in its procedural aspect (the investigation), finding that
the domestic authorities had not acted with the degree of diligence required. It firstly reiterated that the
obligation to protect the right to life under Article 2 of the Convention required by implication that there should
be some form of effective official investigation when the use of lethal force against an individual had placed
the latter's life in danger. In the present case, while recognising the undoubted complexity of the case, the ECtHR
considered that the political and social implications could not justify the length of the investigation. On the
contrary, its importance for Romanian society ought to have prompted the domestic authorities to deal with the
case speedily and without unnecessary delay, in order to prevent any appearance of tolerance of or collusion in
unlawful acts. See Sandru and Others v. Romania.

%2 McCann and Others, § 161.
%8 Zavoloka v. Latvia, § 34.
S flhan v. Turkey [GC), 88 91-92, Oneryildiz v. Turkey [GC), § 148 and Silih v. Slovenia [GC], §8§ 153-154.

100



YEARBOOK
HUMAN RIGHTS PROTECTION
RIGHT TO LIFE

obligation under Article 2 has been alleged in the absence of any complaint as to its
substantive aspect.%®

The essential purpose of such an investigation is to secure the effective implementation
of the domestic laws safeguarding the right to life in cases involving State agents or
bodies, and to ensure their accountability for deaths and ill-treatment occurring under
their responsibility.5®

Generally speaking, for an investigation to be effective, the persons responsible for
carrying it out must be independent from those targeted by it. This means not only a lack
of hierarchical or institutional connection but also a practical independence.%” Whatever
mode is employed, the authorities must act of their own motion. In addition, in order to
be effective, the investigation must be capable of leading to the identification and
punishment of those responsible. It should also be broad enough to permit the
investigating authorities to take into consideration not only the actions of the State agents
who directly and unlawfully used lethal force, but also all the surrounding
circumstances.>® For an investigation into alleged unlawful killing by State agents to be
effective, it may generally be regarded as necessary for the persons responsible for and
carrying out the investigation to be independent from those implicated in the events.>
This means not only a lack of hierarchical or institutional connection but also a practical
independence. What is at stake here is nothing less than public confidence in the State's
monopoly on the use of force.®® The investigation must also be effective in the sense that
it is capable of leading to a determination of whether the force used was or was not
justified in the circumstances.5! This is not an obligation of result, but of means, but any
deficiency in the investigation which undermines its ability to establish the circumstances
of the case or the person responsible will risk falling foul of the required standard of

% Silih, §§ 158-159.

% Nachova and Others, § 110 and Ahmet Ozkan and Others v. Turkey, §§ 310 and 358.
5" Nachova and Others, § 110 and Halat v. Turkey, § 51.

%8 Al-Skeini and Others, § 163.

% The requirement of independence, albeit fundamental to effectiveness and the goal of impartiality in
investigations, has been held not to be unlimited, so, in Giuliani and Gaggio the ECtHR did not find a procedural
inadequacy where the carabinieri carried out aspects of the forensic examination even though members of the
same force had been involved in the incident itself, nor where one of the ballistics experts had apparently and
publicly already formed a view on the incident in question before completing his tests (Skinner, 2019: 114).

8 Hugh Jordan v. the United Kingdom, § 106; Ramsahai and Others v. the Netherlands [GC], § 325 and Kolevi
v. Bulgaria, § 193.

& Kaya v. Turkey.
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effectiveness.®? The authorities must take whatever reasonable steps they can to secure
the evidence concerning the incident, including, inter alia, eyewitness testimony, forensic
evidence and, where appropriate, an autopsy which provides a complete and accurate
record of injury and an objective analysis of the clinical findings, including the cause of
death.®® Any deficiency in the investigation which undermines its ability to establish the
cause of death or the person responsible will risk falling foul of this standard.5

In particular, the investigation's conclusions must be based on thorough, objective and
impartial analysis of all relevant elements. Failing to follow an obvious line of inquiry
undermines to a decisive extent the investigation's ability to establish the circumstances
of the case and the identity of those responsible.®® Nevertheless, the nature and degree of
scrutiny which satisfy the minimum threshold of the investigation's effectiveness depend
on the circumstances of the particular case. They must be assessed on the basis of all
relevant facts and with regard to the practical realities of investigation work.® In addition,
the investigation must be accessible to the victim's family to the extent necessary to
safeguard their legitimate interests. There must also be a sufficient element of public
scrutiny of the investigation, the degree of which may vary from case to case.®’

Furthermore, in all cases, with regard to the obligations arising under Article 2 of the
Convention, the next of kin of the victim must be involved in the procedure to the extent
necessary to safeguard his or her legitimate interests. Equally, the victim should be able
to participate effectively in the investigation.®® However, disclosure or publication of
police reports and investigative materials may involve sensitive issues with possible
prejudicial effects to private individuals or other investigations and, therefore, cannot be
regarded as an automatic requirement under Article 2. The requisite access of the public
or the victim's relatives may therefore be provided for in other stages of the procedure.®
Moreover, Article 2 does not impose a duty on the investigating authorities to satisfy

62 E]-Masri, § 183.

8 As regards autopsies, see, for example, Salman v. Turkey [GC], § 106; on the subject of witnesses Tanrikulu
v. Turkey [GC], § 109; as regards forensic examinations Gul v. Turkey, § 89.

& Avsar, 88 393-395
% Kolevi v. Bulgaria, § 201
8 Velcea and Mazdre v. Romania, § 105.

7 Hugh Jordan, § 109 and Varnava and Others v. Turkey [GC], § 191; see also Giileg v. Turkey, § 82, where
the victim's father was not informed of the decision not to prosecute and Ogur v. Turkey, § 92, where the family
of the victim had no access to the investigation or the court documents.

8 McKerr v. the United Kingdom, § 115.
% Ibid., § 129.
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every request for a particular investigative measure made by a relative in the course of
the investigation.”

A requirement of promptness and reasonable expedition is implicit in this context.”™ It
must be accepted that there may be obstacles or difficulties which prevent progress in an
investigation in a particular situation. A prompt response by the authorities in
investigating a use of lethal force may generally be regarded as essential in maintaining
public confidence in their adherence to the rule of law and in preventing any appearance
of collusion in or tolerance of unlawful acts.”? However, it cannot be inferred from the
foregoing that Article 2 may entail the right to have third parties prosecuted or sentenced
for a criminal offence’ or an absolute obligation for all prosecutions to result in
conviction, or indeed in a particular sentence.” On the other hand, the national courts
should not under any circumstances be prepared to allow life-endangering offences to go
unpunished. The ECtHR's task therefore consists in reviewing whether and to what extent
the courts, in reaching their conclusion, may be deemed to have submitted the case to the
careful scrutiny required by Article 2 of the Convention, so that the deterrent effect of the
judicial system in place and the significance of the role it is required to play in preventing
violations of the right to life are not undermined.”

The investigation in Giuliani and Gaggio was sufficiently effective to enable it to be
determined whether the use of lethal force had been justified and whether the organisation
and planning of the policing operations had been compatible with the obligation to protect
life. In the procedural limb, there is a need for determination whether the applicants were
afforded access to the investigation to the extent necessary to safeguard their legitimate
interests, whether the proceedings satisfied the requirement of promptness arising out of
the ECtHR's case-law and whether the persons responsible for and conducting the
investigation were independent from those implicated in the events.

In the first place, under Italian law the injured party may not apply to join the proceedings
as a civil party until the preliminary hearing, and that no such hearing took place in the
present case. Nevertheless, at the stage of the preliminary investigation injured parties

© Ramsahai and Others [GC], § 348 and Velcea and Mazire, § 113.

™ Yasa v. Turkey, §§ 102-104, Tanrikulu, § 109 and Mahmut Kaya v. Turkey, §§ 106-107.
2 McKerr, 88 111 and 114 and Opuz, § 150.

78 Silih, § 194; see also, mutatis mutandis, Perez v. France [GC], § 70.

4 Zavoloka, § 34(c).

> Oneryildiz, § 96 and Mojsiejew v. Poland, § 53.
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may exercise rights and powers expressly afforded to them by law. These include the
power to request the public prosecutor to apply to the investigating judge for the
immediate production of evidence and the right to appoint a legal representative. In
addition, injured parties may submit pleadings at any stage of the proceedings and, except
in cassation proceedings, may request the inclusion of evidence. It is not disputed that the
applicants had the option to exercise these rights. In particular, they appointed experts of
their own choosing, whom they instructed to prepare expert reports which were submitted
to the prosecuting authorities and the investigating judge and their representatives and
experts participated in the third set of ballistics tests. Furthermore, they were able to lodge
an objection against the request to discontinue the proceedings and to indicate additional
investigate measures which they wished to see carried out.

The applicants complained in particular that they had not had enough time to appoint an
expert of their choosing ahead of the autopsy. They also complained of the “superficial”
nature of the autopsy report and the impossibility of conducting further expert medical
examinations because of the cremation of the body. The ECtHR accepted that giving
notice of an autopsy scarcely three hours before the beginning of the examination may
make it difficult in practice, if not impossible, for injured parties to exercise their power
to appoint an expert of their choosing and secure the latter's attendance at the forensic
examinations. The fact remains, however, that Article 2 does not require, as such, that the
victim's relatives be afforded this possibility. It is further important that, where an expert
medical examination is of crucial importance in determining the circumstances of a death,
significant shortcomings in the conduct of that examination may amount to serious
failings capable of undermining the effectiveness of the domestic investigation. The
ECtHR reached that conclusion, in particular, in a case where, following allegations that
the death had been the result of torture, the autopsy report, signed by doctors who were
not forensic specialists, had failed to answer some fundamental questions.” In Giuliani
and Gaggio the applicants did not provide evidence of any serious failings in the autopsy
performed on Giuliani (Listiningrum, 2017: 86).”” Moreover, the ECtHR stressed that the
cremation of Giuliani's body, which made any further expert medical examinations
impossible, was authorised at the applicants' request.

Procedural obligations arising out of Article 2 require that an effective “investigation” be
carried out and do not require the holding of public hearings. Hence, if the evidence
gathered by the authorities is sufficient to rule out any criminal responsibility on the part

8 Tanli, 88 149-154.
" Giuliani and Gaggio, § 317.
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of the State agent who had recourse to force, the Convention does not prohibit the
discontinuation of the proceedings at the preliminary investigation stage. In Giuliani and
Gaggio, the evidence gathered by the prosecuting authorities, and in particular the footage
of the attack on the jeep, led to the conclusion, beyond reasonable doubt, that M.P. had
acted in self-defence, which constitutes a ground of justification under Italian criminal
law. Furthermore, it cannot be said that the prosecuting authorities accepted without
question the version supplied by the law-enforcement officers implicated in the events.
They not only questioned numerous witnesses, including demonstrators and third parties
who had witnessed the events.”

Finally, as regards the promptness of the investigation, the Court observes that it was
conducted with the requisite diligence and it cannot be said that the investigation was
beset by excessive delays or lapses of time.”®

In Ataykaya v. Turkey, domestic authorities deliberately created a situation of impunity
which made it impossible to identify members of the security forces who were suspected
of inappropriately firing tear-gas grenades and to establish the responsibilities of the
senior officers, thus preventing any effective investigation,® but it is troubling that no
information on the incident which caused Ataykaya’s death was mentioned in the records
of the security forces.®!

6. Conclusion

The problem of protecting the right to life at mass demonstrations is neither the least
simple nor an easy task. In this regard, we should be very careful when assessing the
compliance of the action taken by the state with the protection of human rights. For
example, Judges Rozakis, Tulkens, Zupanc¢i¢, Gyulumyan, Ziemele, Kalaydjieva and
Karakasg in their joint partly dissenting opinion believe that state's positive obligation to
protect life under Article 2 of the Convention raised two main questions in Giuliani and
Gaggio, which are closely linked. Firstly, did the State take the necessary legislative,
administrative and regulatory measures to reduce as far as possible the risks and
consequences of the use of force? Secondly, were the planning, organisation and
management of the policing operations compatible with that obligation to protect life

"8 Giuliani and Gaggio, §§ 320-321.

™ Giuliani and Gaggio, § 325.

8 See, mutatis mutandis, Dedovski and Others v. Russia, § 91.
8 Ataykaya v. Turkey, § 54.
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(Zupancic, 2011: 47)? Although the ECtHR ruled by a narrow majority that there had
been no violation of Article 2 of the Convention, we cannot agree with that. Therefore,
we believe that the answers to the questions asked are negative. The Republic of Serbia
is not a state that is immune to mass demonstrations, which we have witnessed in recent
years. Footage from the demonstrations shows police brutality, and therefore, human
rights are certainly not adequately protected, which, unfortunately, is not just the case in
the area of mass demonstrations (Turanjanin, 2021b).
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