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FOREWORD

The Provincial Protector of Citizens - Ombudsman and the Institute of Criminological
and Sociological Research from Belgrade, with support from the Ministry of Education,
Science and Technological Development of the Republic of Serbia, organized The 6™
International Scientific Conference on Protection of Human Rights: From Childhood to
the Right to a Dignified Old Age - Human Rights and Institutions in Novi Sad, Serbia, on
27-28 October, 2022. This year conference is jubilar, since it marks 20" anniversary of
the Decision on the Provincial Protector of Citizens - Ombudsman. Conference papers
and presentations have been compiled in the 5" Yearbook of the same subtitle, and they
are divided into four chapters: general issues, children’s rights, rights of older persons
and institutional protection of other human rights. Around 50 authors from 13 countries
(Serbia, North Macedonia, Belarus, Russian Federation, China, Spain, Bosnia and
Herzegovina, Japan, Romania, Croatia, Italy, Austria and Hungary) brought together
diverse results and conclusions in 39 original scientific and expert articles. The text below
offers a short overview of papers presented at the Conference. Hopefully, this publication
will answer at least some of the numerous current questions concerning human rights’
protection.

The first thematic chapter deals with the key concepts presented in this Yearbook.
Articles collected in this chapter go far beyond legal analyses by offering ethical,
philosophical, sociological and historiographic insights concerning human rights,
institutions and relevant policies.

In the article Ethical dimension of Human Institutions, PhD Aleksandar Stevanovic,
assistant professor at University business academy in Novi Sad - Faculty of Law,
analyzed the ethical dimension of the Human Institutions, which is seen as the necessary
condition for their formal establishing. The introduction gives a broad definition of the
Institution as the social phenomenon. In the second part, conditions of life and
metaphysical dimension as the reasons for the creating of the Institutions are explained.
The question about relation of the human Institutions and inherent capacities for Human
development is explained in the third part of the paper. The fourth part deals with the
interrelation between constant change of social conditions and weakening of the
Institutions. In the final part, the connection between the dominant value system in
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modern civilization and the instrumentalization of the Institutions is explained and
solution defining interdependence of Institutions with their ethical and metaphysical
dimension is given.

Academician Vlado Kambovski from Macedonian Academy of Sciences and Arts
contributed article “New constitutionalism” and its reflections on the reform of the
Constitutional Court. Author defines the main concept from the title as a reflection of the
understanding of natural human rights as the basis of the constitution, which calls into
question the presumed legitimacy of positive law and represents the product of the
arbitrary legislative power of the assembly and even greater arbitrariness and executive
power in its application. The authoritarian experiences in the transition period have
confirmed the notion that the principle of majority, which prevails in the field of
legislation and executive power, does not have sufficient potential, without constitutional
obstacles and guarantees, to fulfill the notion of democracy, rule of law and human rights
protection with real human content. The essence of the “new constitutionalism” is to raise
the universal character of human natural and inviolable freedoms and rights to the level
of distinguishing between “constituent power” and “constituted power”: the first as
original, absolute and self-sufficient, because it is implanted in human dignity, freedom
and rights; and the second, which derives from the first and is therefore necessarily
constituted by the constitution and laws, and functions as a public authority in the general
interest of all citizens. Thus, the basic postulate of constitutionalism implies the emphasis
on two basic functions of the constitution: as the highest legal act, it should guarantee
natural human freedoms and rights and the consistent realization of the principle of
separation of powers. In the light of this basic postulate, the boundaries of public authority
set by the legal system do not only mean precisely defining and internal delimitation of
competencies of three authorities (assembly-government-judiciary), but its primary
purpose is to limit the “depth” of power in relation to individual freedoms and rights,
through legally established guarantees arising from moral and legal values. The main role
in achieving this goal should be played by the Constitutional Court as the “guardian of
the constitution”.

The third article, Human Rights Protection: From Populism to the Evidence-Based Policy
Making, brings together key concepts of this Yearbook. PhD Milica Kolakovi¢-Bojovi¢,
Senior Research Fellow at the Institute of Criminological and Sociological Research in
Belgrade explored different modes of policy making and their impact on beneficiaries.
Perceived consequences in terms of the political accountability of the decision makers for
the impact made by the public policy influence their attitudes when create a public policy
to the great extent. Being of the crucial importance, author underlines that human rights
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protection as a subject of the public policies opens the floor for the significant variations
of those attitudes, from the evidence-based policy making, as an ideal approach, to the
populism driven policy making, as the hidden monster which undermines the basic values
in the contemporary world, presenting itself as a modern hero and the protector of
ordinary people. Taking into account these strongly opposed approaches, the author
presented the main material and procedural elements that makes a public policy based on
evidence. With this aim, the very nature and diversity of evidence is analyed, the sources
where they can be found, but also the mechanisms to incorporate them into the public
policies, against the idea of choosing the most popular solutions. Within this context, the
author also analyses recent practices in penal policy, with the focus on the penal
legislation and the policy planning in the process of the transposition of the international
standards on the fundamental rights.

PhD Vadim Vladimirovich Khilyuta, associate professor at Yanka Kupala State
University of Grodno wrote article Human and Criminal Law. His article considers the
issue of the place of criminal law in the modern contour of human development of society.
Author paid attention to the shift in paradigms and the place of man in society, by
analyzing the modern state of society and the purpose of man in the era of globalization
and total digitalization. Under these conditions, criminal law acquires special features and
undertakings, since there is a rethinking of the essence of the concept of “crime” and
“punishment”. During the period of global instrumentalization of criminal law, it is
important to identify the patterns of development of criminal law and analyze the trends
that we may face tomorrow.

Article Mechanism of Scientific Information Turnover Between Criminology and
Criminal Law follows, written by PhD Mikhail Matfeyevich Babaev, Chief Researcher
of the All-Russian Research Institute of the Ministry of Internal Affairs of the Russian
Federation and PhD Yury Evgenevich Pudovochkin, Professor of the Department of
Criminal Law of the Russian State University of Justice. Authors state that optimization
of the criminal legal impact on crime necessarily involves taking into account significant
criminological information in the process of legal regulation. Furthermore, this requires
a high-quality and effective mechanism for the circulation of scientific information
between criminology and criminal law. The paper attempts a differentiated analysis of
such a mechanism: a) at the level of turnover of information in the scientific environment;
b) at the level of turnover of scientific information in law-making and law enforcement
activities.
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PhD Zorica MrSevi¢, professor at the Faculty of European Legal and Political Studies,
and the retired principal research fellow of the Institute of Social Sciences, explores
interesting field of history of legal ideas in her paper Ksenia Atanasijevi¢’ Concept of
Human Rights. The subject of the article is the basic principles of human rights defined
by the philosopfer Ksenija Atanasijevi¢ as concepts of free personality, equality of all
people, and the rejection of all violence and oppression of others. Author notes that the
institutionalization of Ksenia’s concept of human rights was not part of the university
program of her time, but it was not a living intellectual scene of her time. Paper shows
that by publishing in newspapers and magazines, lecturing at public forums, she had a
significant impact on the human rights awareness of her contemporaries. The modern
academia is institutionally much more open to human rights than in the time between the
two world wars, so today it is not only possible but also necessary to continue where
Ksenia stopped.

In his paper titled Contribution of Scientific Institutions to the Promotion of Human
Rights: Case Study of the Institute of Criminological and Sociological Research in
Belgrade, MA Andrej Kubicek, a research associate at the Institute of Criminological and
Sociological Research in Belgrade presented results from his sociological case study. It’s
subject is the corpus of recent publications of researchers from the Institute, as a example
of the scientific institution dedicated to the study of various aspects in this topic. Special
focus is placed on the exploration of different analyzed fields of human rights, as well as
on specific disciplines from which human rights are viewed (legal disciplines,
psychology, sociology, anthropology, special education, ecology, etc.), and on detecting
multidisciplinary approaches. In addition to the description of scientific publications, the
article presents various types of cooperation with other actors in this field, both scientific
and state institutions and bodies, independent institutions, educational institutions and
non-governmental organizations.

Article Access to Justice and Unequal Treatment, brought fourth by PhD Marina Mati¢
Boskovi¢, senior research fellow at the Institute of Criminological and Sociological
Research stresses that it is essential for Serbia, as a country aspiring for EU accession, to
identify the barriers and difficulties experienced by citizens and especially vulnerable
groups in accessing justice and upholding their rights, to ensure the full implementation
and effective enforcement of national and international laws and meet the requirements
for EU accession. From a rights-based perspective, access to justice is often seen as a
gateway to the enjoyment and protection of other fundamental human rights and promotes
social inclusion, while barriers to access to justice reinforce poverty and exclusion.
Moreover, the author implies that inability to resolve legal problems may diminish access

12



to economic opportunity, reinforce the poverty trap, and undermine human potential
including ability to enforce own economic and social rights, including property and labour
rights. The paper analysis the barriers to access to justice in Serbia and grounds for
discrimination of citizens in the judicial system. The author elaborates practice of the
European Court of Human Rights and EU Court of Justice and their interpretation of the
violation of access to justice right.

PhD Srdan Starcevi¢, assistant professor at Military Academy, University of Defense,
Belgrade and PhD Dragan Stanar, Associate Professor at Faculty of International Politics
and Security, Union Nikola Tesla University, Belgrade presented next paper, Society of
Right Claiming and Transformation of War and Military at the End of The 20" and
Beginning of the 21" Century. Authors argue that civil revolutions expanded the
boundaries of human and civil rights, simultaneously marking the outset of the rise of
nations, as a new and stronger form of political unity. This form of political unity is one
of the three causes — with economic and military power — of the irresistible spread of
the Western way of life over the past two centuries. For almost 200 years, national
consciousness was the most powerful means of states for military service, which did not
cause friction between it, the right to freedom and the right to life. The situation changed
radically at the end of the XX century, when developed countries faced resistance of their
own population. The subject of this paper is transformation of democratic society into a
“society of right claiming” and the impact on the change of war and armed forces. The
paper determines whether the right to liberty, connected with the obligation to defend the
conditions that guarantee rights, has been neglected in the discourse of human rights, read
in the matrices of the “society of right claiming”.

In the following article, The Model and Perfection of Chinese Legal Aid System, PhD Ye
Qing, professor and PhD Cheng Yan, an associate professor of East China University of
Political Science and Law described China’s three modes in which legal aid is operated
in: assignment mode, application mode and duty lawyer mode. In practice, the three
modes have their own values but also have defects. The operation mode is directly related
to the realization of the value of legal aid system and the embodiment of the legitimacy
of criminal procedure. Under the mode of assignment, the implementation dilemma of
staged division of criminal defense is harmful to the effect of litigation, so the operation
mode of staged assignment should be gradually canceled, and the same assigned lawyer
should be responsible for all the time; under the mode of application, the standard of legal
aid qualification recognition is single and rigid, and multiple dynamic standards should
be formulated; the design of duty lawyer system is too efficiency oriented, and the case
information is not enough. Authors underline this particular case, in which it is difficult
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for lawyers to provide effective help. It is necessary to distinguish the types of cases and
establish a compulsory file-reading for lawyers on duty.

PhD Aleksandar Todorovi¢ from Vojvodina Bar Association raised awareness to the
following question in the title of his article: European Court of Human Rights — Beyond
pilot judgements: Is the ECtHR introducing a new judicial policy? Author claims that the
European Court of Human Rights had introduced pilot judgments in order to establish a
mechanism that would resolve systemic and structural issues regarding the respect of
human rights that the Court identifies in the legislative framework of a member state. The
idea behind pilot judgments is that by making one, the Court creates the necessary
conditions for the member states to resolve the identified systemic violations at the
national level, by undertaking the appropriate actions, which negates the need for the
Court to deal with future violations on which it has essentially already taken a stance.
According to the Court’s assertions, pilot judgments have mostly provided positive results
by reducing the number of pending applications. Author inspects the arguments that were
utilized by the Court when it refused to examine the 12,000 applications in the case study
of the current Burmych case and notes why he believes that these arguments are justified
from the perspective of the mechanism for the protection of human rights that is
established by the Convention. Afterward, by presenting post-Burmych case law, author
attempts to determine whether this was an exception or an indication of new judicial

policy.

Next contribution in this Yearbook is the article Why is there no formal right to be happy?,
by PhD Dragana Cori¢, assistant professor at The Faculty of Law, Novi Sad. In this paper,
it is stressed that the international and national legal documents have enlisted all sorts of
human rights. But there is a little notion about human right to be happy. The UN
resolution, adopted by the General Assembly on 28 June 2012., established International
Day of Happiness. It also identified the pursuit of happiness as “a fundamental human
goal” while promoting a more holistic approach to public policy and economic growth —
one that recognizes happiness and well-being as important pieces of sustainable and
equitable development. Author explores what is happiness at all, according to theorists
from different areas of science and from different periods of time, and what
should/could/must institutions do in order to help the individual to exercise his/her right
to happiness. Or else, is the pursuit for happiness an individual, personal matter of each
individual, and that the state has no authority to do anything in that pursuit?
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The second part is dedicated to the rights of the children in various contexts. This theme
is analyzed from global perspective, with addition of articles treating local issues from
different regions of the world. Apart from more general, theoretical approaches
concerning children’s rights, following chapter includes concrete themes as well, such as
right of the unborn child, threats to children in cyberspace, rights of children without
parents and challenges which they face in medical and educational institutions.

PhD Lorena Velasco Guerrero, assistant professor at the University Francisco de Vitoria
in Spain, presented the paper Dignity: a pending concept in the protection of the human
rights during childhood. She claimed Human rights, as well as the institutions that sustain
them, from childhood to old age, are based on the intrinsic dignity of every person. The
modern theory of human rights affirms this dignity as its origin, purpose, legitimacy, and
key for its interpretation. However, this foundation is blurred in the national and
international instruments for the protection of childhood. Dignity is not included in a
general and major way, being replaced by related and comparable concepts. This
contribution seeks to address the place that the dignity of the child and the minor occupies
in the treaties dedicated to childhood and, to what extent, its absence or substitution has
implications for their human rights. To achieve this, firstly, the term dignity in
international treaties and political texts is going to be analysed. Secondly, other main
concept — “the best interest of the child” — is going to be considered. Finally, the
deficiencies and difficulties that the current situation may entail for the protection of
human rights during childhood is going to be addressed.

PhD Yang Chao, assistant Professor at the Beijing Normal University, College for
Criminal Law Science wrote the article The Development of Right Protection for
Juveniles of China. Author addresses the fact that, during these years, right protection for
juveniles presents more and more important in the law system of China. This paper
provides the outline developments of protection for juvenile by law in China, by
introduced the specific article and mechanism in the criminal law of China and criminal
procedure law of China, improved the law of protection for juveniles, consisted the
professional, scientific and specific protection system for juveniles by law.

PhD Zoran Pavlovi¢, Full Professore at University, presented the paper Protecting the
Rights of the Unborn Child. He argued that unborn or future children require wider legal
protection compared to the one they have today. Basic human rights, starting with the
right to life, the right to dignity, the right to health protection and other rights, such as
protection from all forms of violence, are tied to the concept of legal subjectivity, which,
by carefully reading international and regional documents, today has a different

15



dimension than before . Unborn children are recognized as a category that should be given
a chance for equal treatment and protection from harmful influences, based on the law.
This is increasingly indicated by medical science that the rights of the fetus should be
protected, in accordance with the scientific achievements of perinatology. This certainly
does not exclude but rather supports the right and freedom of women in deciding whether
to have children. The civilizational heritage of the new age does not exclude achievements
won long ago in national legislation, namely the right to abortion. It is about the fact that
the law must also protect other rights and relevant legal interests of the unborn child, not
only the inheritance rights established by Roman law.

PhD Marina M. Simovi¢, associate professor at the Faculty of Law, University Apeiron
Banja Luka and PhD Vladimir M. Simovi¢, full professor at the Faculty of Security and
Protection at the Independent University in Banja Luka contributed Yearbook with an
article Protection of the Right to Birth in the Light of the Right to Life in Bosnia and
Herzegovina. Authors underlined in the induction that the right to life guarantees not only
the right to a dignified life, i.e. aging and death, but even more the right to birth of man
in general. This right, in addition to medical and health regulations in Bosnia and
Herzegovina, is regulated and specially guaranteed by criminal legislation. In addition to
a precisely regulated procedure for preventing or allowing abortion (in order to protect
the human fetus), a newborn child is also protected. After the discussion about theoretical
and legislative aspects, authors conclude that the right to birth was given the basis for
enhanced criminal protection of the newborn child through the incrimination of murder
of a child at birth (infanticide).

Adnan Baci¢anin, deputy public prosecutor and Lejla Hubi¢ Nurkovié, assistant of the
public prosecutor at The Higher public prosecutor’s office in Novi Pazar wrote a paper
Children as Subjects of the Criminal Justice System. The article primarily deals with the
term “child”, with a special emphasis on the position of the child in the criminal justice
system of the Republic of Serbia, starting from legal frameworks that guarantee the
immediate application of the child’s rights and the special protection of the child as a
victim in criminal proceedings. Also, the authors deal with the position of children with
delinquent behavior, with a statistical presentation of the representation of such acts in
the previous period in the jurisdiction of the Higher Public Prosecutor’s Office in Novi
Pazar, with a brief overview of the criminal (ir)responsibility of children and its
justification.

PhD Shin Matsuzawa, Professor at the Waseda University, Tokyo, presented the paper A
Study of Omission Crime Involving Children as Victims in Japan. This article discusses
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the issue of omission crimes in Japan, focusing on cases in which children are the victims.
Omission crimes are often committed by the dominant person in the power relationship,
such as guardians, supervisors and parents. As a result of power imbalance, children are
often the victims. When considering the protection of children under criminal law,
consideration of omission crimes cannot be avoided. A number of theoretical problems
exist with omission crimes. The purpose of this paper is to examine these theoretical
issues and to contribute to comparative law on the issue of omission crimes involving
children as victims.

PhD Laura Maria Stanild, associate professor at the West University of Timisoara,
Faculty of Law and Director of the Center for Research in Criminal Sciences of the
Faculty of Law, presented the paper Children’s Protection in Cyberspace. New Types of
Threats against Sexual freedom and Sexual Integrity. She argued that Children are
delicate human beings and their physical, intellectual, emotional and moral development
should be carefully monitored by their families and by the State institutions. They are
easy victims for which cyberspace looks like the Pinocchio’s Land of Toys where
temptations and the illusion of freedom and escape from the family rules blind their senses
and their developing judgment. A whole set of dangers is lurking at every step in the
virtual realm, sexual predators being the common threats. In the present article, the author
seeks to reveal the new types of cyberthreats against sexual freedom and sexual integrity
of the minors and to examine if the Romanian Criminal Law is successfully facing the
new types of sexual dangerous conduct in the online environment.

Following contribution, article titled A Child as a Participant in a Clinical Trial of
Medicines is composed by PhD Ranka Vujovi¢. In the introduction, author explains that
the child’s right to protection from medical experiments, due to the lack of consensus at
the international level, has not yet found its place in the catalog of children’s rights, which
is why scientific research related to the participation of children in these experiments is
still current and provocative. The aim of this paper is to review the level and mechanisms
of protection provided in domestic legislation to children who participate in the clinical
trial of a drug for human use, considering a number of essential rights guaranteed by the
Convention on the Rights of the Child, the exercising and protection of which are directly
linked to these examinations, such as the right to life, survival and development, rights
related to health, the right to protection from exploitation, from inhuman and degrading
treatment, the right to dignity and bodily integrity, and, in particular, the right to
participation and protection of the best interests of the child. The research showed that
the national medical law in the part related to children participating in clinical trials is
largely harmonized with the international regulations valid in the European legal area, but
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that the protection mechanisms provided by both international and domestic regulations,
especially with regard to the right on participation in decision-making and protection of
the best interests of the child, are neither sufficient nor comprehensive, and that there is
room to eliminate certain inaccuracies and shortcomings and improve the protection of
minor participants.

Academician PhD Miodrag N. Simovi¢ vice-president of the Constitutional Court of
Bosnia and Herzegovina, full professor at the Faculty of Law of University of Biha¢ and
full member of the Academy of Sciences and Arts of Bosnia and Herzegovina, professor
emeritus and MA Jelena KupreSanin, freelance social welfare and criminalistics expert
wrote the paper Challenges of Deinstitutionalization in Bosnia and Herzegovina —
Towards Improving the Lives of Children without Adequate Parental Care. In it, authors
have pointed out that children without adequate parental care need special attention and
support on the path to growing up and independence. Bosnia and Herzegovina is facing
a slow pace of change due to a lack of human and material resources in the field of social
protection. Certain activities have been started related to the processes of transition from
institutional care to community support services, but this path will require continuous
commitment of national and local authorities, as well as the support of the international
community. Authors have concluded that, despite the many difficulties the country faces
in this field, a valuable resource for future action is the existence of civic solidarity and
social sensitivity.

PhD Jelena Kosti¢, Senior Research Associate, Institute of Comparative Law, Belgrade,
Serbia, presented the paper The Role of the School in the Prevention of Peer Violence.
She argued that the school has a very important role in the education of students. At the
same time, all children should have equal chances to realize their right to education
without discrimination. In addition, they have the right to be protected not only from
discrimination, but also from any form of violence, abuse and neglect. Today, a special
problem is peer violence, which has different forms and can manifest itself in different
environments, both in the physical and in the digital environment. Therefore, it seems that
today’s education system requires a different approach. In the paper, she firstly poinedt
out the rights of the child, which are guaranteed by both international documents and
national regulations, as well as the role of the school in their realization. Bearing in mind
that we deal with the subject of peer violence in our work, our research is limited to
pointing out the importance and role of the school in the prevention of peer violence,
bearing in mind that one of the rights of the child is protection from any form of violence.
In the first part of the paper, we will first point out the international documents that
guarantee these rights, and then the content of national regulations. In the second part of
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the paper, we will point to the results of the author’s research from the previous period,
and then to the research we conducted in June 2021, on a sample of about 500 students
from the territory of different cities in the Republic of Serbia, which concerns digital peer
violence. In this way, we would like to point out the need for a more active involvement
of the school in the process of preventing peer violence even in those situations when it
does not take place physically in the school, but its participants are students of the school.

Marijana Sego, advisor to the Croatia Ombudsman for Children in regional office Osijek
and Danijela Zagar, advisor to the Croatia Ombudsman for Children in regional office
Rijeka presented the paper Climate change and children rights to live in healthy
environment. They argued that our health and quality of life depend on clean air, safe
water, sustainably produced food, a stable climate, healthy biodiversity and ecosystems.
About 20 years ago the worlds political elite actually began to take in consider the dangers
of climate change more seriously, although many scientists had previously warned of the
possible consequence of this way of life. Right to a healthy environment is a human right
and climate change has a negative impact on the enjoyment of human rights and big
impact on children right to live and grow in healthy environment. There is relationship
between climate change and the full effective enjoyment of the rights of the child. In that
regard, the paper provides an analysis of the relevant provisions concerning at healthy
environment the level of the UN, the Council of Europe, the European Union and the
Republic of Croatia but also provides analyze of work of ombudsman for children. The
Office of the Ombudsman for Children of the Republic of Croatia deals with this
important topic in the framework of complaints of violations of children’s rights to grow
up in a healthy and safe environment.

MA Aleksandar Stevanovi¢, Research Associate at the Institute of Criminological and
Sociological Research in Belgrade, Serbia, presented tha paper Employment: the Socio-
Economic Link Between the Youth and the Old Age. The aim of the paper is to discuss
some issues related to the employment as a link between youth and old age. It was pointed
out that labor per se is a crucial socio-economic activity for the individual and the whole
society. In this sense, it was underlined that not only the current existence is ensured
through work, but also that it represents a form of investment in the old days through the
social insurance system. It was stated that workers’ rights, as a set of important socio-
economic rights, actually belong to the category of basic human rights since the rights of
the so-called first generation human rights cannot be enjoyed without the existence and
adequate protection of workers’ rights. The historical background of the development of
political-economic deliberation on work in general, as well as reflections of dominant
production models in practice, were presented in the paper. After that, the importance of
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employment was discussed with a special focus on several basic issues. In this regard we
discussed the potential impact of (un)employment on deviant behavior, working in the
informal economy with inhumane working conditions, as well as the correlation between
technology and education with employment.

PhD Silvia Signorato, Associate Professor in Criminal Procedure, University of Padua
(Italy), presented the paper Strengthening Investigative Cooperation Between States as a
Tool to More Effectively Combat Cybercrime Against Children and the Elderly. She
claimed that The number of cybercrimes committed against Children and the elderly is
constantly increasing. However, the fight against these crimes is characterized by
significant problems. This is not only because many victims do not report these crimes,
but also because there are various aporias affecting the investigations. Investigations for
the fight against cybercrime often require the collection of evidence in another State.
However, this requires investigators experienced in digital evidence and requires
cooperation instruments between States which, often enough, imply periods of wait time
incompatible with investigative needs. Furthermore, if the principle of double criminality
is not satisfied, States do not cooperate. All this highlights the need to rethink the very
concept of investigation. It is necessary to be aware that, just as the head is part of the
human body, so national investigations are part of a largerinvestigative body. Hence, the
need to reach criminal law and criminal procedures that are the same in all States is urgent.
Even if this objective may appear utopian, it is not impossible to achieve and it is
necessary to work towards its realization in order to reach a more effective fight against
crimes.

In the third part, the debate has centred on the position of the elderly. Collected papers
cover most important problems of older people in their families, nursing homes and with
their informal caregivers, in prison and before to law, including the right to dignified
death.

PhD Elena Tilovska-Kechedji, associate professor at the Faculty of Law, University “St.
Kliment Ohridski” - Bitola, contributed article titled International Human Rights Law
and Older Persons. The aim of this paper is to present gaps in the international human
rights law in regards to older people and propose solutions in order older people rights to
be presented and respected as any other human being rights. Author explains that in
today’s world where young people strive more towards their careers than concentrating
on their families, the generation of older persons is expanding. But with this expansion
come many challenges especially in regards to protecting human rights of older people.
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PhD Milana Ljubici¢, Professor, Faculty of Philosophy, University of Belgrade, Serbia
and PhD Dorde Ignjatovi¢, Professor, Faculty of Law, University of Belgrade, Serbia
presented the paper (On) Life in an Institutional Care: the Nursing Home for Elderly —
Residents’ Perspective. Paper analyzes the narratives of the nursing home residents with
respect to their life in the institution. In order to investigate how the elderly, see their life
in nursing home, we have dealt with topics that include their lived-through past,
experienced present and anticipated future. In our in-depth interviews with eight residents
of a private nursing home in the suburbs of the capital-they talk about the reasons for
moving to nursing home, practices of adapting to a new milieu, and expectations both
before and after arriving to the nursing facility. An additional topic- how to design life in
the institution came along. The findings indicate that moving into such an institution is
rarely an option that our interlocutors have chosen independently. Despite the fact that
everyday life is routinized, the nursing home life is praised. In fact, the introspection and
self-negotiation about the positive aspects of life at nursing home are key elements of the
strategy for designing a uniform present and exactly the same future.

Following article deals with The Role of Informal Caregivers in the Fulfilment of The
Right to a Dignified Old Age in Serbia, and is composed by PhD Ana Batri¢evi¢, senior
research fellow at the Institute of Criminological and Sociological Research. After brief
observations about the definition of the old age in the introduction, as well as the right to
a dignified old age and demographic trends in Serbia, the author of this paper defined
informal caregivers and their main tasks when it comes to taking care of elderly persons.
The author also explained the importance of the role, which informal caregivers have in
the fulfilment of the right to a dignified old age. Furthermore, the author have presented
key problems and challenges, which informal caregivers are facing in Serbia, and made
suggestions for the improvement of their position as well as the position of elderly persons
that they are taking care of.

PhD Sladana Jovanovi¢, Full professor at Faculty of Law, Union University in Belgrade,
presented the paper Elder Abuse in Domestic Settings. In the introduction, author cites
that elder abuse is a significant public health problem, predicted to increase as many
countries are experiencing rapidly ageing populations. Although Serbia is undoubtedly
one of those countries, the problem of elder abuse has not yet been given as much
attention (as it does when it comes to women and children as victims of violence). The
National Strategy on Ageing, in which one of the goals is action against elder abuse,
particularly domestic violence, expired in 2015, and new one has not yet been adopted.
There are no surveys at the national level on the issue of elder abuse (in domestic settings),
even though the Strategy has raised that topic. Therefore, the author analyzes the available
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data on the elder abuse prevalence, and response to it, adding the results of her own
research (conducted through questionnaires filled out by older respondents, and
interviews with professionals from the social welfare system, prosecutor’s office and
courts from Belgrade). Paper pays special attention to economic violence against the
elderly and criminal offenses - family violence and violation of family duty. The factors
of non-reporting of abuse and inadequate reaction are also addressed, as well as the
possibility of a better social and institutional response to the problem.

Article Ageing of the Prison Population — Characteristics, Issues And Perspectives is
brought forth by PhD Milena Mili¢evi¢, senior research fellow and PhD Ljeposava Iliji¢,
research fellow at the Institute of Criminological and Sociological Research. Authors
have offered the literature review, which presented distinctive characteristics of this
population and key research issues and perspectives, relying on the findings of the prison
studies. As a result of a comprehensive search, 1256 publications were identified. The
selection process resulted in 46 studies published in the last two decades. A wide range
of issues was confirmed, primarily those related to the specific needs of health care and
treatment, special preparations for release, challenging contact with family and the
outside world, and the infrastructure that does not meet the movement restrictions or
reduced functional mobility. Examples of good practice include specific interventions and
resources, with future perspectives on the needs of convicts and possibilities of adapting
the prison conditions and provided content.

PhD Veljko Turanjanin, associate professor, Faculty of Law, University of Kragujevac,
presented the paper Right to Dignified Deathand the European Convention on Human
Rights and Fundamental Freedoms. He argued that the right to life is one of the
fundamental human rights, guaranteed primarily by the European Convention on the
Protection of Human Rights and Fundamental Freedoms. The legalization of
compassionate Killing is a spectrum of issues that have been dealt with in very different
ways from state to state. Legislators very rarely dare to complete decriminalization, so
this solution is represented in the Benelux countries, while in the highest percentage of
countries this form of deprivation of life is viewed as a privileged form of murder. In
recent years, the question has been raised more and more frequently, both before the
national and the European Court of Human Rights, whether the right to life can be derived
from the opposite right, that is, the right to die. As a result, proceedings were conducted
before the European Court on the issues of alleged violations of the state against the
applicants. The author based his considerations in this paper on the positions of the
European Court, expressed through several decisions, primarily through judgments in
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which he decided on the merits, but also in those cases in which he rejected petitions as
inadmissible.

The final chapter is focused on multiple diverse and dynamic fields of human rights.
Authors of presented articles offered valuable insights into rights of disabled people,
victims of sexual offenses, patients and migrants rights, right to healthy environment and
energy, as well human rights in contexts of public traffic and finances.

MA Lazar Stefanovi¢, researcher at the Vienna Forum for Democracy and Human Rights
contributed this publication with the paper Trans-institutionalisation of Disabled people:
A Critical Appraisal of Some Deinstitutionalisation Strategies in South Africa and
Europe. Author claims that countries around the world have applied various strategies to
deinstitutionalise some of the assessed 1.7 million children with disabilities and an
unknown number of adults. International human rights law rules and standards obligate
and guide state parties to ensure the realization of life in a family, within the community
for children and independent living for adults with disabilities, which is commonly
operationalized through a process of deinstitutionalisation (DI). “Life Esidimeni” is a case
of attempted transition of children and adults with disabilities from a large institution to
smaller residential care and homes, which ended with the tragic death of 144 people. The
presented article critically addresses the issue of small residential care as part of DI
reforms. Also, the case illuminates some systemic issues in the approach to the protection
of rights of persons with disabilities and the regulation of care in South Africa.

Next paper, Protection of Victims of Sexual Offenses is written by PhD Istvan Laszl6 Gal,
full professor at PTE AJK Department of Criminal Law. In it, sexual freedom and sexual
morality are counted among the legal objects that the legislator has included in every era
some level of protection, from the advent of criminal law to the present day. The common
legal object of the crimes classified in the XI1X. chapter is sexual freedom, which is part
of human freedoms, and the order of sexual relations adopted in society. Grouping these
crime, author has formed the following criminological categories: violent sexual crimes:
sexual exploitation and sexual violence; crimes related to paedophilia: sexual abuse,
exploitation of child prostitution, child pornography; crimes based on prostitution:
pandering, procuring for prostitution or sexual act, living on earnings of prostitution;
crimes that violate the order of sexual relations adopted in society.

PhD Aleksandar R. Ivanovi¢, associate professor of Faculty of law in Lukavica, PEM
University Banja Luka and Msc Ivan Petrovi¢, deputy of Local ombudsman of city of
Kraljevo have presented the paper Patient rights and Standards of Human Rights
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Protection in the HealthCare System in the Republic of Serbia. Starting from the fact that
citizens have a need for health care from childhood to old age, the authors deal with the
issue of protecting patients’ rights in the Republic of Serbia, presenting and analyzing in
detail the provisions of the Law on Patients’ Rights. The authors pay special attention to
their compliance with the European Charter on Patients’ Rights and the recommendations
of the Council of Europe in this area. The aim of the paper is to, through the consideration
of de lege lata provisions in this area, point out the existing ambiguities, as well as the
shortcomings of the law, and offer de lege ferenda solutions for the improvement of legal
provisions concerning the protection of patients’ rights and standards of human rights
protection in the health care system of the Republic Serbia.

Authors PhD Mario Caterini, associate professor at University of Calabria and PhD Diana
Zingales, research fellow at University of Calabria presented the paper titled The
Fundamental Rights of the Migrant in Crimmigration Law: Interpretation Favorable to
the Migrant in Italian and American Perspectives. They have noted that a legal
framework often lacks clarity, which is the result of choices in criminal law policy whose
trend is geared to the removal of the ‘undesired’ alien, the courts should resolve doubts
on the law in favor of the migrant, choosing the more favorable construction, thus
implementing the principle of legality and the favor rei. Especially when the judge orders
removal, and this affects the fundamental rights of the migrant, Crimmigration laws
inspired by constitutional principles should lead the judge toward constructions respectful
of the principle of legality understood also as a guarantee of the migrant against arbitrary
powers. This paper examines the reasons that support the interpretation favorable to the
migrant in the light of the American experience, which shows how constitutional
principles, with respect to Criminal Law, should lead to the interpretation of ambiguous
laws that provide for the non-criminal sanction of removal.

The paper Protection of the Environment as a Human Right: The Impact of ECHR
Decisions on the Italian Environmental Criminal Law by MA Giulia Rizzo Minelli from
the Department of Legal Studies at University of Bologna examined the role that the
European Court of Human Rights has exercised and still exercises on domestic criminal
system, highlighting how the protection of the environment through criminal law has
become one of the main objectives of the Community legislation. The author emphasized
that the development of a close interrelation between humans and the environment has
allowed the beginning of legal reflection on the need to protect it within the broader
framework of the protection of human rights — precisely because of the close instrumental
relationship between the first and the second one — it is also undoubted that a primary role
in the fight against environmental degradation — as a form of protection of the human
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being — is covered by the European Court of Human Rights which, although starting with
a restrictive approach, has progressively given — in an anthropocentric key — an increasing
consideration to the issue of the protection of natural resources and has stating the
existence of a human right to a healthy environment.

PhD Vojin Grkovi¢, retired professor at the University of Novi Sad, presented the paper
On Human Right to Energy in which an overview of all the main categories from the field
of energy, which are essential for the analysis and consideration of specific issues of
human rights to energy, is given. The types of energy were especially considered
according to their place in the process of transformation from energy raw material to the
final effect of energy consumption. In accordance with the Universal Declaration of
Human Rights from 1948, the concept of the human right to energy is presented; as a
civilized right of the human race as a whole, but also as a right of each individual. A
reasoned proposal was made to specify the human right to energy as the right to final
energy. Certain limitations for the establishment and realization of the human right to
energy, which arise from current international relations, are considered.

PhD Dragan Obradovi¢, Judge, Higher Court in Valjevo, presented the paper Violation of
Individual Rights of Traffic Participants in Serbia by the Competent State Authorities. He
claimed that in the last few years, every day on the streets and roads, in the world and in
Serbia, the appearance of electric scooters driven by people of both sexes, of different
ages, is becoming more and more common. There have already been traffic accidents
with various consequences involving drivers operating electric scooters. The increase in
the number of electric scooters in traffic in Serbia is not accompanied by adequate legal
or by-law regulations, because they are still not legally regulated. The paper points out
the danger to safety, which for other traffic participants is represented by persons who
use electric scooters in traffic in their daily life in the event of a traffic accident,
considering the currently valid position of the Ministry of Interior of the Republic of
Serbia. It was also shown through examples from practice how the human rights of those
other road users are violated. This is also important for the judicial authorities who have
begun to encounter electric tricycles, i.e. their drivers, in practice in connection with
traffic accidents.

PhD Ping He, professor at East China University of Political Science and Law wrote an
article titled The Background, Significance and Legal Application of Self-money
laundering in China. In it, the author introduces the international and domestic
background of the criminalization of self-money laundering, demonstrates the theoretical
basis and practical significance of the criminalization of self-money laundering, presents
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a comprehensive description of, and comments on the difference between the article 191
and its similar articles, namely article 312 and article 349 of the Criminal Law of China,
to put forward solutions to some controversial issues in judicial practice, which would be
beneficial to theoretical researchers and judicial professionals.

Andrej Kubicek
Aleksandar Stevanovié¢
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Adrian Fabian

PROLEGOMENON

The elaboration and declaration of human rights (Universal Declaration of Human Rights,
1948) is doubtless a magnificent legislative achievement of the international community.

In the case of the universal declaration of human rights, the more difficult task is their
universal enforcement, this could be realized only at the cost of many challenges,
difficulties and struggles. It would be naive to consider human rights and their
enforcement as a natural condition and to think that, like air, it is freely accessible
anywhere and anytime. Unfortunately, world events show the opposite.

Especially nowadays, when many people, including many children, become vulnerable,
defenceless and disenfranchised due to social and economic influences, or they live in
danger and hardly have the opportunity to assert their rights or are directly deprived of
their fundamental rights.

Legal science and scientific research play an outstanding role in the effective enforcement
and development of human rights. Nowadays, it is known that researching human rights
affects almost all areas of law.

The volume the reader holds in the hands is remarkable for several reasons. First of all, it
pays attention to several issues related to the enforcement of human rights: children’s
rights, patient rights, the jurisprudence of human rights, social welfare, access to justice,
the right to freedom connected with the obligation to defend, and protection for minors
of law.

On the other hand, in the papers, we can find the aspects of constitutional law,
international law, and criminal law, as well as theoretical and practical points of view,
and in addition to the legal ones, sociological and political aspects also arise in the articles.
This volume is therefore interdisciplinary in nature.
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Both older and new trends appear in the research and interpretation of human rights
appear in the volume: the question of the right to happiness, the institutionalization of
conscientious objection, the right to energy, the operation of legal aid, and the question
arises whether, like the child, it would be time to include the elderly in enhanced human
rights protection. The enforcement of human rights in extraordinary circumstances, such
as prisons, also requires special attention. Significant correlations can be pointed out also
between a healthy environment and the enforcement of human rights.

This book successfully presents many recent results of the scientific research of human
rights, valuable analyses can inspire new research, therefore the yearbook contributes to
the development of human rights and, hopefully, indirectly to their more effective
enforcement, worldwide.
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YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

Aleksandar Stevanovié¢*

“ETHICAL DIMENSION OF HUMAN INSTITUTIONS”

The text analyzes the ethical dimension of the Human Institutions, which is seen as
the necessary condition for their formal establishing. The introduction gives a
broad definition of the Institution as the social phenomenon. In the second part,
conditions of life and metaphysical dimension as the reasons for the creating of the
Institutions are explained. The question about relation of the human Institutions
and inherent capacities for Human development is explained in the third part of the
paper. The fourth part deals with the interrelation between constant change of
social conditions and weakening of the Institutions. In the final part, the connection
between the dominant value system in modern civilization and the
instrumentalization of the Institutions is explained and solution defining
interdependence of Institutions with their ethical and metaphysical dimension is
given.

Keywords: Institutions, ethics, eternal values, selfism, values, change.

* University business academy in Novi Sad - Faculty of Law, Assistant professor, PhD,
dr.aleksandar.stevanovic@gmail.com
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YEARBOOK
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FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

1. Introduction

In this paper concept of Human Institutions will be understood in the broader sense. That
means that every expression of social habit having temporal stability and functional
purpose in human life could be seen as an Institution of a certain kind. That means that,
not only formally established Institutions, as Governmental Institutions, NGO-s,
Corporations etc., but for e.g. language, games, cultural values or even tools for
production could be seen as Institutions.! Such definition will allow us to create
immediate connections between formal and informal Institutions capable to explain their
interdependence. In our effort to understand relation between Institutions, Human Person
and inherent Personal Rights we have to create medium capable to connect seemingly
incompatible elements.

Such medium will be created on the assumption that the Human being is influenced by
the idea of certain purpose or have to be seen as a purposive being. That means that his
acts are directly influenced by his understanding of the certain reasons. As the biological
being the Human Person is naturally subdued to certain needs that provide its capability
to live. Not breathing, not eating and not drinking in normal situation will lead to certain
extinction of the Person. That means that the Human is naturally directed to create certain
Institutions (of eating, drinking, and even breathing?) which help him to survive. Different
cultures have strong differences in their manner of forming these Institutions, with special
habit, customs and reasons.® On a wider scale, these Institutions are intercourse creating
multiplicity of social life.

Besides his biological needs (that Human being shares with all other beings), the creating
of the Institutions lies on his spiritual capacities, especially capacity of the Free Will.
Under spiritual capacities and products we will understand non-material facts created by
Human, as the Truth, Beauty, Goodness, Law, Justice etc. Some of the most important of
these facts are based on certain values, especially moral ones, as a basic reason for
creating of certain Institutions.

1 Personification of working instruments as the symbols of civilisation was characteristic for early stage of
human civilisation. (see “The debate between Hoe and Plough” The Electronic Text Corpus of Sumerian
Literature https://etcsl.orinst.ox.ac.uk/cgi-bin/etcsl.cgi?text=t.5.3.1# )

2 “Pranayama and other breathing exercises have gained more importance these days due to its definite role in
improving blood oxygenation and utilization of the greater capacity of lungs, thereby helping in the prevention
of many diseases.” Dhaniwala et al. 2020: 3326

% Expansion of fast food restaurants was directly related to a growing fast-paced lifestyle. (“83% of American
families eat at fast food restaurants at least once a week.” https://thebarbecuelab.com/fast-food/ )
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Human, as the social being is impossible without his capability to coexistence with other
Human beings and in basic accordance with them. These capabilities for social life
continually develop through the process of growing from the beginning of life, first on
biological, and late on spiritual needs. To understand existential basis for establishing of
Human Institutions we have to explain basis of development of Human life itself,
considering not only its individual, but social plan as well. In some cases, existence of
certain Institutions directly collides with interests and wellbeing of individual person, and
sometimes, paradoxically, sociality as a whole.* We will now try to find out which factors
have important role in the establishing of Human Institutions.

2. Conditions of life and metaphysical dimension as the reasons
for the creating of the Institutions

Conditions of life create an important element in establishing of certain Institutions. The
climate, geographical features, quality of soil are some substantial agents determining
Human life, both personally and socially. Sometime different types of cultures were
directly influenced by natural circumstances.® Differences between cultures of cold and
tropical climates are substantial. Lack of resources produces more active and utility
oriented way of life. Massing of large number of people in one place brings necessary
conditions for the establishing of strong and hierarchically defined organizations.

We could say that natural conditions were one of the basic reasons for the differentiation
of cultures in human history which brought to multiplicity of different socialites and
consequently multiplicity of different Institutions. Phenomenon of Human life stretched
through different natural conditions, time of personal life and history of the society
produce elements of the coordinate system we need to understand reasons for the creating
of Institutions. Personal interests are sometimes in collision with the interests of the
society. Institution of the Justice for e.g. leads directly to the capability of the society to
create preconditions for the punishment of the individual willing to break social rules.
Continuity of life depends on the Institution of the Marriage as the basic prerequisite for
the establishing of the connection of different sexes. Social attitude toward elder (or
young people) is generated through certain Institutions, creating stance of the society as

4 “Bugenicists viewed continued immigration as an unending source of debasement of America’s biological
quality. Sterilizing thousands of the nation’s socially inadequate was seen as a mere exercise, that is, fighting
“against a rising tide,” unless eugenicists could also erect an international barrier to stop continuing waves of
the unfit.” Black 2012: 235

® “The principle of intra-communal inter-dependence is reflected in all Eskimo folkways of material property.
Land is not property in any form. Nor is there local group sovereignty applied to territory.” Hoebel 194: 665
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a whole. It is too complicated even to number all preconditions for the creating of the
Institutions but it is important to emphasize complexity of Life as their primal source.
Institutions are answers on the problems that Life itself puts before one society. Lack of
food, undefined property, or relation problem between some members of the society could
be reason for creating of the Institutions of certain kind. But most important (and
permanent) of the Institutions are not directly dependent on sole existential problems.
They lean toward eternity.®

In our search for the genesis of the human Institutions of extreme importance is
understanding of human as the metaphysical being. Capacity to transcend present
moment, interests and aims that lean toward eternal values, makes human different of all
other beings. Although some animal species have capacities of planning, good memory
and sophisticated interrelations, reasons for their acts lie basically in the existential
frames. It is interesting that animals in cohabitation with Men develop certain capacities
not immanent for members of their species living in the wild.”

To understand prerequisites for creating of the Institutions we have to find certain reasons
defining problem that an Institution have to solve. Most reasons for creating of the
Institutions in every Human society transcend sole purpose of a pure survivor. The most
important in their existence lies in the fact that they establish certain value as a proof of
an eternal dimension. For example Institution of the Court directly embodied idea of
Justice, as an eternal category. Complete and perfect idea of Justice directly imposes
certain values as basis for establishing of the Court as the human Institution. Some could
object that some contemporary Theories of Justice oppose such stance, but analyzing
Institution of the Law in different cultures we inevitably come to the conclusion that from
ancient time capacity to formally Judge over human deeds lies in the authorization of the
God and his representatives.® We could find the same fact analyzing institutions of

& “Where there is death, there is no real truth and justice and love. Only the one who conquers death and frees
the human race from death has true love. What kind of love is it to me: not to free the beloved from death? That
is why the Lord Jesus is the Only Lover of Man. And the all-love is all-love in that it contains in itself all truth,
all justice, and all that is the most sublime, the most perfect, the most immortal, the most logos and the most
divine.” Popovic 1987: 75 (translation A. S.)

7 “Natural instincts are lost under domestication: a remarkable instance of this is seen in those breeds of fowls
which very rarely or never become 'broody," that is, never wish to sit on their eggs. Familiarity alone prevents
our seeing how universally and largely the minds of our domestic animals have been modified by domestication.
It is scarcely possible to doubt that the love of man has become instinctive in the dog.” Darwin 1861: 190

8 “From our survey of the religious position occupied by the king in rude societies we may infer that the claim
to divine and supernatural powers put forward by the monarchs of great historical empires like those of Egypt,
Mexico, and Peru, was not the simple outcome of inflated vanity or the empty expression of a groveling
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marriage, war, family conformation, hospitality etc.®, which means that dimension of the
sacred represents basic reason for establishing some of the most important Human
institutions. Positioning of human as purposive and creative being was directly connected
with the dimension of his metaphysical aims.

We can conclude that origin of the Human Institutions have to be examined on various
levels. Firstly, their utilitarian, existential dimension in obtaining the survival of certain
society. This dimension includes different ways of producing goods, use of tools and other
elements necessary for life. Second is ethical dimension that establishes possibility of
certain way of life, inter-relation between the members of the society and existing of
different social roles. Third dimension is the metaphysical dimension providing reasons
and values as an eternal validation for the other two.

We will now present chart of different dimension of human Institutions giving emphasis
on the original reason of their establishing. It would be, however, a mistake, to take this
formal division as a decisive one, because many Institutions (for e.g. education) contain
all of these dimensions, but will help us determine different influences in their
establishing. What is most important, this differentiation allows us to take separate
investigation on different levels of the structure of the Institutions without risking to make
false interpretation making one of these dimensions subordinate to the others. Only on
the basis of their explicit coordination one Human society is able to provide its
undisturbed and prosperous existence.

Utilitarian dimension Ethical dimension Metaphysical dimension
Production techniques Social life Religion
Survival Interpersonal relations Eternal values

Chart 1 Different dimensions of establishing of the Institutions

Now we will try to make detailed analysis of exact functioning of different Institutions in
their influence on the life of the humanity.

adulation; it was merely a survival and extension of the old savage apotheosis of living kings.” Frazer (2003):
114

° Ibid.
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3. Human Institutions as multidimensional functions of Human development

Relying on Aristotle’s definition, Human can be described as the “being of the
community”.® That means that only among other people someone can develop his
immanently human qualities. Meaning of human life cannot be simply described only as
survival. Biological existence is only one of the conditions to call someone’s life
meaningful. Goodness, developing of talents, good social relations, obtaining of certain
values, participation in profound activities, happiness, and dignity are some of the
qualities giving human life sense and meaning.

We are now able to understand that all these qualities can be obtained only through
participation in the certain Institutions. Capacities for Beauty, Truth and Goodness are
socially developed, and somebody has to participate in certain Institutions to be able to
inherit them. Idea of Justice could not be formed as the value in human personality,
without its social dimension. All basic capacities for development of human talents,
customs, culture etc., could not exist without previous existence of social Institutions,
which create functional prerequisites for their implementation.

We are now before an interesting presumption: Human Institutions must not be seen as
separate and distinguished entities. They have to be taken as a whole, as prerequisites of
forming specific totality called human society. Through Institutions all elements of
certain culture are applied creating specific habitus for individual human life. We can see
constant interaction between needs, ambitions and acts of the individual and Institutions
of the society creating specific capacities for articulation of his activities.

There is certain ambiguity in effort to explain Institutions as a solid and inactive. Human
Institutions, like Human beings, are in constant process, although providing certain
stability and predictability. Problem with their explanation lies in the fact that it is
extremely difficult to take objective stance out of reach of their immediate influence.
Every Human person, from the very beginning of his life exists in a direct connection
with certain Institutions which create medium for his further development. Family
pedagogy, education, system of social values directly impact certain capacities of the
person, creating inevitable impact on his future activities. But it is not possible to make

10 “And it is a characteristic of man that he alone has any sense of good and evil, of just and unjust, and the like,
and the association of living beings who have this sense makes a family and a state.” Aristotle (1991): 4
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direct and irreversible connection between Institutions and individual in a way human
person could be totally predetermined by the society.

Sometimes social instability imposed by individuals directly brings existence of certain
Institutions to their end.!! Coercion imposed by Institutions sometimes paradoxically
brings to their direct destruction? and sometimes Institutions dissolve in some kind of
social oblivion, like many customs and social rules. With change of social habitus,
capacities of human development change too. Many Institutions providing stability and
continual development of the Person in certain societies were irrevocably destroyed in
collision with outer, more powerful influence.®® Static and unchangeable Institutions
based on Religious beliefs, characteristic for most of human history, undergo substantial
change from the beginning of the XVI century.** Idea of modernity presupposes constant
change and redefinition of present Institutions in the name of progress, which means
putting Institutions in process that imply constant improvement of present state. This fact
directly influences our examination of present Institutions, putting before us one specific
claim. The Idea of constant Personal development and freedom of choice, characteristic
for modern civilization, requests adaptability and flexibility of Institutions and their
continuous transition to the new and (often) unpredictable state of affairs. That capacity
to change and be changed presents basic characteristic of Institutions of our time.*®

4. Social change as the cause of dysfunction of contemporary Institutions

From the beginning of the Industrial Revolution through the entire XIX and XX century,
especially after the end of the Second World War, Humanity exists in the conditions of
constant change. Clash of alternative political forms of governments with the induction
of numerous wars characterize this period along with the technological progress,

1 Thomas Carlyle description of the beginning of the French Revolution “What a Paris, when the darkness fell!
A European metropolitan City hurled suddenly forth from its old combinations and arrangements; to crash
tumultuously together, seeking new. Use and wont will now no longer direct any man; each man, with what of
originality he has, must begin thinking; or following those that think. Seven hundred thousand individuals, on
the sudden, find all their old paths, old ways of acting and deciding, vanish from under their feet. And so there
go they, with clangour and terror, they know not as yet whether running, swimming or flying, headlong into the
New Era.” Carlyle :126

12 Unsuccessful Coup in USSR in august 1991
13 Like in the case of Polynesian taboos
1 Number of the protestant denominations at the end of *80 exceed 23.000 (Schaeffer: 15)

15 “Asg it is useful that while mankind are imperfect there should be different opinions, so is it that there should
be different experiments of living; that free scope should be given to varieties of character, short of injury to
others; and that the worth of different modes of life should be proved practically, when any one thinks fit to try
them.” Mill 1963: 181
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continual expansion of the free market and growing capacities for monetary transactions.
This rapid and unpredictable change brought traditional Human Institutions, especially
Public moral in the state of constant crisis. Idea of Progress based on the scientific and
technological development (formulated sometimes in almost religious manner)!® creates
constant gap between unrestrained and deliberate use of force and moral capabilities of
its restraint. Paradoxically, parallel with near extinction of the Public moral under the
constant pressure of the individualism, (especially in the Protestant cultures), appears
phenomenon of politically justifiable Moral Wars'” or Humanitarian interventions as the
vindicating reasons for military action. Institution of War, with the appearance of the
weapon of the mass destruction became almost unrecognizable, bringing Idea of Total
War that covers all dimensions of Human existence.

With the development of the communications, connection and influence of different
cultures on one another become constant and irrevocable. Idea of “Globalization” and
“The end of History’*, dominant at the end of XX and the beginning of the XXI century,
brought the substantial crisis to the most of the Institutions that existed thorough Human
history. Religion, education, intersex relations, Art, became uncertain under the pressure
of constant change of the conditions of Human life. New Institutions arise. Virtual reality
with social platforms, computer games, on-line market and innumerable ways of
unbounded communication and spread of information collide with new and more
powerful instruments for the unconditional control of individual liberties.

Well recognizable and historically justified Institutions came into crisis. Traditional
family, formal education, employment politics, system of Justice, social values and
beliefs suffer rapid changes under the demands of new circumstances.® Social solidarity
declines under the mass spread of individualism which puts Public moral in the constant
crisis.?’ Formal Authority of the State meet security vacuum on many fields.?

16 “Technology has introduced a new methodology in the creation of physical wealth. It is now able to substitute
energy for man hours on the parity basis that 1,500,000 foot pounds equals one man's time for eight hours.
National income under the Price System consists of the debt claims accruing annually from the certificates of
debt already extant. Physical income within a continental area under technological control would be the net
available energy in ergs, converted into use-forms and services over and above the operation and maintenance
of the physical equipment and structures of the area.” (Scott 1933: 27)

7 Amstuc 2008: 49

18 Fukuyama : 355

¥ Giddens: 67

2 williams: 230

2 pavlovic, Paunovic: 181
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With present COVID 19 pandemic, ongoing war in Europe and following economic crisis
totality of social life with all its Institutions will be put on the severe trial. It seems
Humanity is standing before total uncertainty unable to rely to any of previously
historically proved Institutions. Paradoxically — idea of progress and everlasting
improvement of all segments of human life, based on freedom of choice and liberal
market, technical innovations, scientific validation, careful planning and expansion of
Human Rights and individual possibilities, brought to the downfall of traditional
Institutions, fragmentation of the society, loss of confidence in State authorities and total
existential uncertainty of the Person before systematic destruction of all elements of his
community. Idea of Progress with the imperative of constant improvement brought
change that violate functional stability of the Institutions in all their dimensions —
existential, social and metaphysical leaving an individual without basic capacities to form
a successful community. Is there any solution?

5. Protection of the individual and reaffirmation of the Institutions

In conclusion of this paper we would like to give an answer to the question above. | hope
we were able to explain vicious circle that brought to the downfall of the historical
Institutions. Constant change of the way of life under the idea of perpetual progress
created gap between the capacities of the Institutions and ever-changing existential
situation of the individual. Request for the change of the Institutions brought almost to
their dissolution and dissolution of the community as a whole. Recently (in the historical
framework) formed Institutions like UN and other formal and informal political,
economic and security associations were unable to fill that gap. International order nearly
collapsed bringing Humanity in the state of total uncertainty. Some of the seemingly
plausible ideas, like the Human Rights or ecological agenda, became severely misused
for the sake of the political interests.??

Explanation of such conditions is not so complicated if we take in the consideration
different dimensions for the creating of the Institutions mentioned above. Main reason for
present social dissolution, including the permanent Institutional crisis and
individualization lies in the fact that utilitarian dimension overwhelmed social and
metaphysical one. Almost all social interaction we have today performs under the
imperative of perpetual increase of goods (military power, economical wealth, scientific
knowledge, improvement of social status etc.). Applied on the individual level that
imperative means that almost single social value we have today is expansion of capacities

22 Stevanovic, Grozdic 2018: 92
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for personal enjoying of life.?® Under the imperative of selfism other social and
metaphysical values degraded. And if such selfish standpoint in one society becomes
ruling, entire community will inevitably dissolve into mass of mutually competitive
individuals. In such state of affairs it is naive to expect that anyone will take care about
someone else or sacrifice personal capacities for other’s good. It is enough to analyze
phenomenon of infanticide and indirect geronticide in developed societies to understand
full scale of such occurrence.?* If we try to transfer burden of social care from Personal
obligation to the state Institution (like Elderly Homes and Orphanages) we will miss the
point. Idea of community presupposes common care one's for another, common sense and
common aims bringing the common good. Personal duties cannot be transferred to
impersonal Institution, because Human Institutions embody the deepest meaning of
human personality. Values of Goodness, Sincerity, Truth, Justice, Beauty, and Health are
embodied by the Institutions of Family, Religion, Education, State, Art, and Medicine.
These Institutions represent a social task that every man personally should fulfill. But all
these values and Institutions become secondary if the highest value presents individual
success and personal gain. Then “State of demons” described in Kant’s Eternal Peace
becomes only feasible solution for the contemporary Humanity.?

No matter how impossible it sounds, solution is simple: We have to affirm other two
dimensions necessary for the proper functioning of the Institutions: ethical and
metaphysical. These two dimensions include prerequisites for the establishing of common
goals: generally accepted values and more altruistic, non-selfish relations one human to
another. That means that social life cannot be based on plain survival. It must have higher
and ultimate values capable to establish Institutions of Goodness, Generosity and Mercy
—deliberate suppression of our own Freedom for the sake of the others. If we want society
to care for someone, we must first of all care for it ourselves. Existing Institutions should
be embodiment of our own virtues not vices. Without these substantial inherent personal

2 Brooks, D. The morality of selfism, New York Times (2019. December 5th)
https://www.nytimes.com/2019/01/03/opinion/self-care-individualism.html

2 Brogden 2001: 43

% “The problem of the institution of a State, however hard it may appear, would not be insoluble even for a race
of devils, assuming only that they have intelligence, and it may be put as follows: ‘A multitude of rational beings
all requiring laws in common for their own preservation, and yet of such a nature that each of them is inclined
secretly to except himself from their sway, have to be put under order, and a constitution has to be established
among them so that, although they may be antagonistic to one another in their private sentiments, they have yet
to be so organized that, in their public relations, their conduct will have the same result as if they had no such
bad sentiments.” Such a problem must be capable of solution.” Kant 1995: 66
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capacities, all formal Institutions are only an empty shell. We have to make choice —
would we strive to survival or to eternity?

Insisting on the unbound use of Personal freedom as the mean of creative change of
common matters and values led to the state near to Hobbesian “bellum omnium contra
omnes”.?® Human selfishness becomes moral imperative of the present moment.
Contemporary state of mind correspond to idea: that demolition of the house we live -
will bring more space for all of us. That could be, but that space would be no more shelter
for our lives but wild and hostile environment. To make communion feasible we have to
build, not to destroy. Our Institutions are bricks made for common good, not stones we
throw to harm each other.?’
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Vlado Kambovski”

“NEW CONSTITUTIONALISM” AND ITS REFLECTIONS ON
THE REFORM OF THE CONSTITUTIONAL COURT

>

The “new constitutionalism”, which is a reflection of the understanding of natural
human rights as the basis of the constitution, calls into question the presumed
legitimacy of positive law, which is the product of the arbitrary legislative power
of the assembly and even greater arbitrariness and executive power in its
application. The authoritarian experiences in the transition period have confirmed
the notion that the principle of majority, which prevails in the field of legislation
and executive power, does not have sufficient potential, without constitutional
obstacles and guarantees, to fulfill the notion of democracy, rule of law and human
rights protection with real human content. The essence of the ‘“new
constitutionalism” is to raise the universal character of human natural and
inviolable freedoms and rights to the level of distinguishing between “constituent
power” and “constituted power”: the first as original, absolute and self-sufficient,
because it is implanted in human dignity, freedom and rights; and the second, which
derives from the first and is therefore necessarily constituted by the constitution
and laws, and functions as a public authority in the general interest of all citizens.
Thus, the basic postulate of constitutionalism implies the emphasis on two basic
functions of the constitution: as the highest legal act, it should guarantee natural
human freedoms and rights and the consistent realization of the principle of
separation of powers. In the light of this basic postulate, the boundaries of public
authority set by the legal system do not only mean precisely defining and internal
delimitation of competencies of three authorities (assembly-government-judiciary),
but its primary purpose is to limit the “depth” of power in relation to individual
freedoms and rights, through legally established guarantees arising from moral and
legal values. The main role in achieving this goal should be played by the

’

Constitutional Court as the “guardian of the constitution”.

This is the framework of the discourse focused on the question in which direction
the reform of the Constitutional Court should go in order to correspond to such a
guarantee function of the constitution.

Keywords: new constitutionalism, natural human rights, constitutional guarantees,
reform of the Constitutional Court

* Macedonian Academy of Sciences and Arts
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Human rights and the transformation of modern law

The issue of the human rights and their protection cannot be considered outside the
context of the transformation of modern society, which in the process of globalization
and technological development is faced with constantly new challenges of totalitarianism,
consumerism, corporativism, the emptying of democratic forms of state organization of
human content, ecological catastrophe and, today, the Third World War that has already
begun. Just as after the Second World War, human consciousness was pressed by the
question - does poetry and all forms of artistic creation have any meaning “after
Auschwitz”, so today we are all opsessed by thought - are there human dignity, natural
rights and lofty ideals of human justice after the Russian aggression on Ukraine, wars in
the Middle East, all-out nuclear hell that can occur with the outbreak of a war in the Far
East with China?

In the light of that crisis perspective, it is a complex question whether modern law, and
to what extent, can fulfill its functions as the most rational means of reasonably
establishing a balance between the idea of natural and innate human rights, the absolute
values of law, such as freedom, justice, equality and legal security, and the needs of
society’s development, based on the principle of the rule of law. Is it, in its inability to
deal with new sources of danger for human freedom and dignity, increasingly reduced to
a system of norms as an abstract “meta-social” world, which on paper acts in a unique
way, while in real life its action is manifested quite differently (Fridmen, (2014):9)?

Today, more than ever before, the interest in human rights and their protection is
stimulated by the demand for the establishment of the rule of law, as a new value
paradigm that rises above the international solidarity in the fight against the aggressive
wars, international terrorism, environmental crime, organized crime and endemic
corruption, which, on the other hand, faces a growing economic and social differences
between developed and underdeveloped countries, and intensifying conflicts on
civilizational, political, economic and other utilitarian grounds. The enormous differences
in economic development and the inertia of authoritarianism in the national states
represent great real obstacles to realizing the postulate of the universal concept of human
rights in their entirety. This refers primarily to the “third generation” of “positive rights”
(the right to work, social security, sustainable development, the rule of law, a healthy
environment, etc.), the observance of which has a decisive influence on the quality of
human life.
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The advancement of human rights in such conditions implies a commitment to the
dominance of the principle of the rule of law, which is understood above formal legality
as an essential condition for limiting political and any other power over their nature as
inherent and inviolable rights. The realization of this requirement is complicated by the
fact that national law is becoming more and more transnational, and on the other hand,
the international legal order, which affirms the universal concept of human rights, does
not sufficiently include the postulates of national systems in its goals, and neglects the
facts about the actual scope of such understanding in the economic, social and cultural
context of the particular society.

Today, there is almost universal consent that the deterioration of the rule of law has
become a global problem, spreading across all countries, underdeveloped and developed.
According to the VVJP Rule of Law Index 2021, which as a leading source of independent
and objective indicators presents a picture of the rule of law in 139 countries, for the
fourth year in a row there has been more decline, rather than improvement, in the overall
performance of the rule of law. In the year dominated by the global COVID-19 pandemic,
74.2% of observed countries experienced a decline in rule of law performance, while only
25.8% of countries improved. It is particularly significant that 74.2% of the countries that
experienced a decline make up 84.7% of the world’s population, or approximately 6.5
billion people. The decline did not occur in the countries that are among the first ranked
in the list of countries (Denmark-1, Norway- 2, Finland- 3, Sweden- 4. Germany- 5,
Netherlands- 6 Luxembourg- 7 etc.). Among the countries from our region, only North
Macedonia, Albania and Serbia progressed, while Croatia and Slovenia remained in the
same position in the ranking list.

In EU circles, the deterioration of the rule of law is causing increasing concern, because
according to the WJP Rule of Law Index for 2021, there was a decline in 14 member
states. Compared to the previous year, the decline in certain segments that are the basis
for evaluation was most significant in Poland, Hungary, Bulgaria and Croatia, but also in
Romania, Slovenia and some Western European countries, including Austria, France and
Portugal. To the question - what went wrong, the answers are mainly focused on the
independence of the judiciary, which is still one of the key challenges to the rule of law,
as confirmed in the Commission’s Report on the rule of law of the EU. According to the
Report, the independence of the judiciary and access to justice were particularly reduced
in Poland and Hungary, and problems remained in Romania, Bulgaria and Slovakia.
Eurobarometer surveys conducted among the general public also showed that in Croatia,
Poland and Slovakia the level of perceived independence of the judiciary remained very
low (below 30%). It is admitted that the resurgence of authoritarianism in the EU itself
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was unexpected and that the European Council, the Council of Ministers of the EU and
the European Commission did not recognize the problem or allowed it to be suppressed
by strong rhetoric and failure to take real actions. Only in the last two or three years has
this problem been put on the table with the adoption of special regulations that enable the
initiation of proceedings on the violation of EU law, in accordance with Articles 7 and 2
of the Treaty of Lisbon (EU Treaty), with the adoption of decisions of the EU Court of
Justice in the cases of Poland and of Hungary and adoption of (negative) reports on the
rule of law in Romania and Bulgaria by the European Commission and the European
Parliament. In its Resolution on the rule of law and fundamental rights in Bulgaria dated
October 8, 2020, the European Parliament expresses (in item 1) “deep regret” over the
fact that the development of events in Bulgaria has led to a significant deterioration in
respect for the principles of the rule of law, democracy and fundamental rights, including
the independence of the judiciary, the separation of powers, the fight against corruption
and freedom of the media (s. Resolution, (2020): 1). At the same time, it is noted that EU
institutions did not react in time and did not apply appropriate instruments on the rule of
law due to bias and economic interests (see Pech, (2022: 124).

On the other hand, the EU has not spared and does not spare the strict rhetorical
requirements it sets to candidates for EU membership, raising the postulate of achieving
the rule of law to the level of the first condition in the new negotiation framework in the
enlargement process, especially in relation to the Western Balkans. For our region, the
stigma remains that the rule of law is developing unevenly. While the substantive legality
and capacity of the judiciary have improved significantly, formal legality and judicial
impartiality have generally regressed. The laws are harmonized with European and
international standards, but remain unstable and incoherent and have weak
implementation. Overall, the respect of the human rights has not improved despite
externally imposed reforms and financial assistance from the EU and other international
organizations, which have more “pathological” than “transformational” powers. The
pathological effect of externally initiated and guided reforms is explained by the wrong
combination of structural, procedural and factors related to the implementation of
reforms, which acted in a vicious reform cycle (Mendelski, (2015): 341).

There is general agreement that this basic principle of modern society is related to the
substantial requirement of natural human rights in limiting state power. The principle of
the rule of law is especially emphasized in the UN Agenda 2030 on the Global Sustainable
Development Goals (especially goals 5, 11 and 16). That position introduces the question
of the relationship between constitutionalism and the political power, that is, its limitation
in relation to the natural human rights through the highest guarantees in the constitutional

44



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

order of the state, into the center of the discussion. It would be perfectly acceptable, if the
modern law, whose function is the protection of human freedoms and rights, does not
become more and more transnational and does not come into increasing contact with
international human rights law. The tendency of transnational transformation of the law
in general has reached such a level that many legal theorists ask the question - what is the
law today, that is, what is the content of its concept: supranational, national (state),
subnational, and finally self-regulatory norms. The norms of the international law on
human rights are today interpolated in all the legislations of civilized countries. If we
accept such a factual situation, what does the constitutionalization of human rights and
guarantees for their realization and protection consist of? And at what level, is it only at
the national level, or at the supranational level, is the principle of the rule of law a
paradigm that sets a limit to any power over human rights, demanding that laws rule, not
men?

The answers to these questions are complicated in the light of the claim, which is difficult

to refute, that hegemony and constitutionalism are the two dominant global trends in
today’s world. Although the structure of the international community is based on
interstate Westphalian logic, the main part of global political, social and economic
processes takes place within the framework of the architectural setting of the world after
the Second World War and horizontal relations between states and international
organizations. During the last decades, especially with the increase in violence, local
wars, international terrorism, the global economic crisis and, finally, today’s Russian
aggression against Ukraine, with the increasing risk of starting a third world war (a
nuclear one is not excluded), the dynamics of international relations is developing in the
direction of the dominance of the most powerful opposing factors. Larger states or
regional blocs, such as the United States, Russia, China, have become more determined
to pursue their interests in the international arena, intending their positions as hegemony
over other states.

In parallel with such a tendency, it strengthens the process of constitutionalism, which
calls for the respect and protection of universal human rights. This tendency is supported
by the expansion of the scope of international organizations and bodies for the protection
of human rights, international tribunals (the European Court of Human Rights, the ICC
and ad hoc international criminal courts), as well as the incorporation into national
legislation of international norms and standards whose non-fulfillment by states entails
international liability and possible sanctions (up to “humanitarian intervention”). The
existence of these tendencies signals that the world is entering major changes in the ruling
paradigm, its replacement by a new global paradigm whose outlines are very unclear.
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Will the future international order be a world in which the most powerful states will rule,
through the establishment of rules and prohibitions, binding on all states, and declaring
the end of the liberal international order? Or will the aspiration towards the
constitutionalization of human rights and their protection prevail, as the main postulate
which dictates that the international legal order is based on the rule of law, limiting the
power of large and powerful states. The problem of defining new global relations stems
from the paradox that hegemony and constitutionalism do not have to be in conflict, but
that their mutual relationship is more a relationship of antinomy than opposition.
Hegemony cannot survive without the stability offered by constitutionalism, while
constitutionalism cannot function without the dynamism created by hegemony (Zidar,
(2019): 29). The processes of international hegemony and international constitutionalism
are innovative in that both are expressions of political power, elevated above the
horizontal structure of the international community. Therefore, while we await the
establishment of a new emerging global paradigm of human rights law, we are forced to
live in a hegemonic-constitutional world.

The modern international order was created under the strong influence of the great world
powers - the victors in the Second World War, as a peace project, based on the rule of
law and the recognition of natural and universal human rights, as essential postulates of
modern constitutionalism. This is the general context in which the foundations of
international human rights law as a system of supranational jus cogens norms were laid,
starting with the Statute of the Nuremberg Tribunal and its judgments, the founding of
the UN, the adoption of the Universal Declaration of Human Rights (1948), numerous
conventions that paved the way for the development of international human rights law
(on European soil - from the European Convention on Human Rights (1950) to the
Charter of EU fundamental rights (2000). The development of the conventional human
rights law follows the progress and continuous expansion of the universal corpus of
human rights, constantly increasing the circle of international prohibitions.

In such a context of international constitutionalism, one of the main goals of the
international rule of law should be the protection and further development of the already
acquired positions of the status of human rights and their protection, as well as individual
and state autonomy from the arbitrary interference of powerful states, through
constitutional rules that determine the scope of international norms and standards into the
internal legal system of the state (Pavel, (2020): 332). The border of the international rule
of law understood in this way must be set as wide as natural human rights require when
they find themselves in conflict with the national state in which citizens strive to realize
and protect them. The state autonomy does not have its own internal value or moral status,
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but they are derived from the role it plays as the most effective means of realizing human
rights.

Beyond this general explanation, it should be emphasized that the relationship between
the strengthening of the hegemony of the most powerful countries and the sovereignty of
the other states in the protection of human rights remains very complicated in the light of
the knowledge that their universality and protection count precisely on the strengthening
of international guarantees (see Cryer, (2005) 985). First of all, international law on
human rights affects the sovereignty of the state with prohibitions that are outside the
scope of national law (genocide, war crimes, etc.), but undermine the interest of the
international community for peace and security with their “shocking the conscience of
humanity”. It is a “positive” limitation of state sovereignty, because it is related to the
universal content of inviolable human rights. However, the prevention of serious
violations of human rights must be based on the recognition of the sovereignty of states
and its role as a guarantor of their protection. And the creation of international institutions
of criminal justice, such as the permanent ICC, is an emanation of the sovereignty of
states, because no other entity except states has the authority to form such institutions
(“par in parem non habet judicium”).

The protection of human rights in the light of the “new constitutionalism”

A special exploratory potential for the scientific basis of the postulates of the rule of law
derived from the concept of human natural and inherent rights is the starting thesis of
modern constitutionalism that the power (ius gladii, “right of the sword”) of the
government should be subordinated to the demand for the essence of its functioning as a
“constitutional democracy” (Colon-Rios, (2012): 17; Arjomand, (2007):6; “constitutional
rule of law”, “democratic constitutionalism “, s. Bliznaski, (2019): 266). The lessons of
the past with fascism, Nazism and the dictatorships of the first half of the last century, as
well as the recent authoritarian transitional experiences that came about using the very
forms of democracy, in order to annul it themselves, have a key role in realizing the need
for the constitutional and guarantor paradigm of modern democracies. The concept of
constitutional democracy intersects with the misconceptions from the beginnings of
political pluralism and the idea of “rule by the majority”, that is, the “majority will of the
people” expressed in parliamentary elections as an elementary condition for effective
democracy. It is shown, as in the case of the deformations of the political system in the
states in transition, that the “rule of the majority” does not always have to strive for justice
and freedom, moral values and public interest, and that majoritarianism does not claim
the exclusive right to determine the meaning of democracy (Bacié, (2000): 28). Therefore,
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there must be substantial limits for the government and additional guarantees for the
legitimacy of its rule, as well as for the correctness of the laws with the help of which it
rules. The illusion of law as an “expression of the will of the people” has been tragically
shattered by the horrors of totalitarian systems (Ferrajoli, (2012), 15).

The current phase of reform of modern legal systems is broadly covered by the third
global wave of democratization of society, which culminates in the so-called “new
constitutionalism” (see Arjomand, (2007): 4). It is a conception that derives the universal
character of human natural and inviolable rights on the level of distinguishing between
unlimited “constituent power” and limited “constituted power”. The first is original,
absolute and self-sufficient, because it is rooted in human dignity, freedom and rights.
The second is derived from the first, and therefore must, with the constitution and laws,
be limited, rational and to function as a public authority in the general interest of all
citizens (see Bliznaski, (2019): 45). Hence, the basic postulate of constitutionalism is the
guarantee, which implies highlighting two basic functions of the Constitution: as the
highest legal act, it should guarantee human natural freedoms and rights and the principle
of separation of powers, as well as its effective implementation. In the light of this basic
postulate, the limits of public authority are not reduced only to the precise definition and
internal delimitation of their competences (assembly-government-judiciary), but first of
all to the setting of substantial and precise limits for the “depth” of public power in
relation to the rights of the individual, through legally fixed guarantees that stem from
moral and legal values. Thus, the guarantee function of the Constitution and the law as a
whole aims at reconciling the opposition between democratic pluralism and the
constitutionalization of rights on which the postulate of the rule of law is based. That
opposition springs from the clash between individual natural freedoms and popular
sovereignty as the source of the legitimacy of law. Instead of maintaining a
counterproductive conflict between them, it is necessary to connect the two demands
through the prism of interdependence of constitutionalism and democracy (Habermas,
(2001), 766).

The first step in the inauguration of constitutional democracy must be the rigorous
constitutional and legal review and narrowing of the too widely conquered areas of the
executive power and state administration, so that the situation with the rule of law can
return to a normal track, on which the principle of separation and mutual coordination of
the three powers can function. Today, the imbalance of the executive and others two
powers (the parliament and the court) is visible on all sides and must be brought to a state
of formal and essential equilibrium. It would first of all refer to limitations of the
Government in the disposal of budget funds. On the other hand, the limitation of the
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competences of the Government in other areas (economy - the system of subsidies, aid to
companies; health, education and other activities), requires a review of all the laws that
regulate the competences of the executive power and their transfer to independent
institutions, or institutions formed on the principle of tripartism (government, business
community, representatives of the special areas).

The next step is the demystification of the meaning of the principle of the majority, and
therefore of the “people’s will”, with all the reflections on the understanding of the
correctness of the laws (are they correct only because the parliamentary majority stands
behind them, which in turn represents the will, and conditionally, of the electorate?),
based on the liberal thesis that the state is nothing but a community established for the
purpose of protecting the freedom of the individual. Hence the postulate of constitutional
democracy is aimed at the search for constitutional foundations and forms for the
implementation of such a concept. One of them is, for example, the request for the
independent status of the elected members of the parliament that is an unimaginable
undertaking (Soltvedt, (2018): 255). Such a practice in our entire environment is defended
with the argument that the party has an irreplaceable role in reducing the set of viewpoints
to collective attitudes, necessary for effective political decision-making (for these
viewpoints see Markovi¢, (2006), 306). But other constitutional solutions are also
possible, not by displacing it from the position of legislative power, but by joining it with
a separate body, of the type of the State Council (following the example of Slovenia or
France), composed of representatives of the state, the business community, civil,
scientific-educational and other institutions, with constitutionally defined functions.

As an essential component of modern constitutional democracy, the goal of
constitutionalism is the prevention of the monopolization of power and the emergence of
an authoritarian government. The rule of law on the other hand incorporates the standards
that define the basic characteristic values of the legal system as such and of its application
(s. Reynolds, (1986): 74). The function of the rule or the supremacy of law is to ensure
the effectiveness of the constitutional guarantees for the separation of powers and other
postulates of constitutionalism, limiting the space of political decision-making as an
activity whose “limits of the possible” are determined by the postulate of equal, natural
and inviolable individual rights. The public interest served by the legal system, which
sublimates the goals of political decision-making by providing for effective institutional
procedures and balancing arrangements that prevent abuse of laws (“precautions”, J.
Madison), is defined on that basis. In that sense, according to Hayek the Constitution is
more a superstructure of norms and standards set up to ensure the maintenance of the law
than the source of all other laws, so that a democratic government should accept legal
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limitations on its powers, just as the legislator himself must be limited by the principle of
the rule of law (“the law is older than the legislator”, see Hajek, (2002): 72). The idea that
the main purpose of the Constitution is to guarantee the natural and inviolable individual
rights that precede it is associated with the early century documents for limiting the power
of the monarch, such as “Magna Carta Libertatum” from 1215, as well as with the
constitutional proclamations that precede modern constitutionalism - the American
Declaration of Independence and the French Declaration of Rights from the end of the
18th century (Reynolds, (1987): 90).

In that sense, constitutionalism has an important function of mutual control of the
authorities and their coordination, without which they could not exercise their powers and
duties in a constitutional and legal way (Hardin, (2003): 34). The principle of separation
of powers also requires precisely arranged and developed constitutionally guaranteed
requirements: institutional separation of the power that enacts laws from the power that
applies them; that every individual has equal rights before the law; the government should
be subject to periodic approval by the citizens, transparent and responsible; and that
judicial protection of citizens against abuses of power before an independent court is
guaranteed.

Given that the guarantee function cannot be realized by the Constitution itself without a
detailed elaboration of the basic postulates of the rule of law in the legal system,
constitutionalism as a postulate incorporates also the basic laws that regulate the various
aspects of respect and protection of the human natural rights. Such are, for example, the
criminal and civil codes which are pillars of the legal system and have constitutive
significance, in some countries with a long legal tradition even older than their
constitutions (Napoleon’s Code civil and Code Pénal, which outlived several
constitutions of France), or the basic laws on the judiciary (the Law on Courts) and the
laws on criminal and civil procedure.

The constitutional tradition and modern constitutions in the states in transition in our
region are not harmonized with the postulates of modern constitutionalism and
democratic consolidation, which is reflected first of all in the weak guarantees for the
consistent implementation of the division of power, the limitations and mutual control of
the three powers, as well as in the even weaker constitutional guarantees for the
limitations within all three authorities. It is characteristic of the constitutions in our region
that they contain only rare general provisions for the otherwise metastasized state
administration and public services, which do not provide any guarantees for the basic
principles of “good governance” and the consistent application of the merit system,
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transparency and accountability, respect for the ban for political action and for judicial
control over the legality of their acts and actions. The constitutional proclamation for
judicial control over the legality of administrative acts (thus the Macedonian Constitution,
art. 50 paragraph 2 of the Constitution) is disavowed by the laws on administrative
disputes which, instead of providing judicial protection of the rights of citizens and legal
entities before an independent court, puts the administrative judiciary in the role of
protecting the arrogant administration and covering its abuses.

The necessity of a constitutional reform, which should lay the foundations for a
substantial reform of the legal system, must bear in mind that the transition of the states
of our region to the principle of constitutionalism with the collapse of socialism was
carried out “from the roof down”: the Constitution is the basic axis of normative
integration and reconstruction of the new order (see Podunavac, (2015): 20). Its basic
function is the establishment of constitutionality, but also the efficiency of the legal
system, which brings a strong dose of utilitarianism and the use of law as an instrument
of transitional changes to the system. That component of the new constitutionalism, faced
with the continuous obstruction of the ruling political structures of establishing essential
(natural law) constitutionalism, appears as the main obstacle to a thorough reconstruction
of the legal system. Functioning for years on the edge of political instability, the legal
system does not have the internal strength and institutional capacities, captured by the
parties in power, to mobilize more significant factors of change, which would be
legitimized as real constitutive power. Hence, all attempts to conceive and implement
reform strategies in key social spheres, such as the judiciary or public administration, end
ingloriously. It happens that the inertia of the past, in most ex-socialist countries, keeps
alive the “rule of myths” and not of law (Varga, (2008): 9).

In such a state of affairs, a key question, on whose answer depends the possibility of
conceptualizing a legal system based on the principles of constitutional democracy and
the rule of law, is the question: who has the constitutive power for its essential reform?
Constitutive power implies the power to enact a Constitution or constitutional
amendments as well as to correct basic laws that are in contact with human rights and
their protection for the purpose of achieving the goal - limiting the power with the natural
rights of the individual. But who is the bearer of such power in our countries today?
Political parties, citizens, non-governmental organizations, science and the academic
community, the business community, the people (demos), or different national
communities in a multi-ethnic society (ethnos)?
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The constitutive power of the social structures that initiate and lead the changes of the
constitutional and legal system and which, therefore, should be considered as “first
movers”, consists in the power to create the political and legal order ex nihilo, or to
advances the existing one on the postulates of constitutionalism (see Podunavac, (2015):
21). The acceptance of a democratic form of constitutionalism is considered equivalent
to the mechanisms for the participation of the people in constitutional changes (Colén-
Rios, (2012):3). In that sense, the contemporary teaching on constitutionalism, relying on
the acts of the American and French revolutions from the end of the 18th century, refers
to the people or the nation as subjects that have sovereignty, which also implies
constitutive power (see Skari¢, (2015):360). More modern constitutions follow that path
of determining the constituent power, locating it in the nation (so the French constitution,
art. 3 - national sovereignty belongs to the people, who exercise it through their
representatives or through a referendum; the German constitution, art. 20 paragraph 3: all
state sovereignty derives from the people; also the Bulgarian constitution, art. 1, the
Italian constitution, art. 1, the Albanian constitution, art. 2, etc.). Under the influence of
the doctrine of constitutionalism, in the newer constitutions, especially of the former
socialist countries, the citizen appears as the subject of sovereignty (the Serbian
constitution, art. 2: sovereignty originates from the citizens; the Montenegrin constitution,
art. 2: the bearer of sovereignty is the citizen with Montenegrin citizenship, etc.).
Interesting concepts are incorporated in the Austrian constitution (art. 1: Austria is a
democratic republic. Its law originates from the people) and the Croatian constitution,
which locates sovereignty with the people, but as a demos (art. 1: in the Republic of
Croatia, power originates from the people and belongs to of the people as a community
of free and equal citizens). Some constitutions (Belgian, Polish, etc.) do not contain
explicit provisions for the holder of sovereignty. The Macedonian Constitution in the
Preamble and Basic Provisions contains confusing provisions for the bearer of
sovereignty, from which the general conclusion cannot be drawn - who is the bearer of
the constituent power (see in more detail Skari¢, (2015): 377). The preamble (Amendment
IV) determines as the holders of the constituent power: the citizens of the Republic of
North Macedonia (Amendment XXXIII), the Macedonian people, as well as the citizens
living within its borders who are part of the Albanian people, the Turkish people, the
Serbian people etc. (according to Skari¢ “multinational sovereignty”). In the Basic
provisions (art. 2 paragraph 1), the citizens of the Republic are defined as the bearers of
sovereignty, therefore of the constituent power: “sovereignty derives from the citizens
and belongs to the citizens”. It can be concluded that the Constitution stopped halfway in
the attempt to reconcile two different concepts - the people’s (national) and the civil
sovereignty, through the construction of an impossible divided sovereignty. With such
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impotence for essential changes, the Macedonian political and legal system presents itself
as “weak constitutionalism”, which does not count on the strong constitutive power of the
citizens and does not see it as a threat to the factors that prevent faster social development,
reducing it to an opportunity for partial episodes of constitutional changes (for the
phenomenon of “weak constitutionalism” see Colén-Rios, (2012): 7).

Contemporary critical legal thought puts all the mentioned constitutional concepts under
review, pointing to the appearance of the new medievalism, which against the people and
the state resurrects corporate forms of sovereignty, the transnational limitation of state
sovereignty and legal pluralism in the arrangement of economic, religious or other groups.
These are spheres that exist without the principle of hierarchy or public authority that can
resolve inevitable conflicts or ensure democracy, justice and equal individual rights
within the relevant areas or between them (see Arato, Cohen, (2018): 4; Zolo (2097): 49).

In contrast to these approaches, we can consider the position that only the citizen and the
citizen’s sovereignty should have constitutive power, as the only one consistent with the
concept of the new constitutionalism and natural human rights.

Reform of the Constitutional Court

In the increasingly heated debate about the need to reform constitutional courts, numerous
legal and political controversies about the performance of Kelsen-type constitutional
courts in democratic systems have been highlighted. One reason is that the design of these
institutions cannot easily respond to the simultaneous but conflicting demands for strong
protection of democracy and human rights, judicial independence, and constitutional
restraints. Questioning the dominant approach to the design of modern constitutional
courts, there is a growing number of supporters of the position that a new way of
balancing these three values should be sought through structural reforms of Keisen'’s
institutions. The proposal aims to institutionalize the constitutional limitation,
incorporating it into the internal rules of the constitutional court functioning, while at the
same time emancipating constitutional judges from political control through the reform
of appointment procedures. It is argued that the combined effects of these two reforms
will produce constitutional courts that are more independent and better able to protect key
elements of the democratic political community, while at the same time increasing
constitutional respect for the democratically elected legislature (s. Castillo-Ortiz, (2020):
617).
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In the countries in transition, the deep reforms of the economic, political and legal system
have penetrated deeply into the reforms of the judicial system, through constitutional
changes and the adoption of new legislation (Stebelski, (2016): 407). But in all of them,
more or less, one of the key links of the legal reforms remained insufficiently developed.
An element that gives such reforms the material force of the movers of wider changes in
the foundation of the political and legal system on the principle of the rule of law is the
reform of the Constitutional Court. Thus, in North Macedonia, since the adoption of the
Constitution in 1991 until today, several changes were made to the Constitution, and none
of them changed anything in its functioning, except for Amendment XV, which regulated
the method of electing the judges of the Constitutional Court. Two attempts, carried out
with a formally initiated procedure for constitutional changes, remained unsuccessful (see
Presova, (2018), 6). The first, from 2005, as part of the then judicial reform, as an
initiative to adopt an amendment that was supposed to create a constitutional basis for the
legal regulation of the matter related solely to the type of decisions of the Constitutional
Court, their effect and execution, ended with the cancellation of the proposer (the
Government). The very important issue of legal regulation of its functioning has not been
raised again in the debates on judicial reforms, so the Court has always functioned on the
basis of the constitutional provisions and the Rules of Procedure since 1992. Such
regulation of the functioning of the constitutional judiciary, otherwise, is unknown in the
constitutional systems of neighboring countries, in which special laws have been passed
for the constitutional court (Slovenia, Albania, Serbia, Croatia - constitutional law), as
well as in European countries (Germany, etc.). Leaving, apparently, a wide space for the
affirmation of the Court as a strong “guardian of the Constitution” results in its complete
unrecognizability and marginalization in the time of severe and continuous crises of the
state.

The subject of long discussions, in addition to the general question of the position of the
Constitutional Court between the three authorities, its independence, the method of
selection of constitutional judges, the legal regulation of the procedure and the
implementation of its decisions, is especially the scope of its competence in the protection
of basic human rights and the relationship between that authority and the powers of the
regular courts (especially the Supreme Court), which defines its position in the system of
separation of powers as “sui generis” or “fourth power”.

Unlike the countries of our region, in which special laws have been passed for the
constitutional court and a constitutional lawsuit is foreseen for the rights guaranteed by
the Constitution, the Macedonian Constitution provides that its procedure is regulated by
the Rules of Court, while in terms of the protection of rights, its competence is limited to
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only a few rights (according to art. 110 para. 3 the Constitutional Court “protects the
freedoms and rights of man and citizen that refer to freedom of belief, conscience, thought
and public expression of thought, political association and action and the prohibition of
discrimination of citizens on the basis of gender, race, religion, national, social and
political affiliation™). It shows that in the entire thirty-year period since the independence,
Macedonian Constitutional Court remained a marginalized institution, without a greater
influence on the consistent implementation of the Constitution. This is also shown by the
results of functional analyzes related to the volume of the Court’s activities, which
amounts to about 150 resolved cases per year. According to the last functional analysis
(year 2020), specifically in the five-year period, from January 1, 2015, until December
31, 2019, the Court had a total of 1298 cases, or an average of 260 cases per year, and
decided on average 154 subjects (s. Risteski, (2020): 41). A particular weakness in the
functioning of the Court is its reluctance to assert itself as a guarantor and protector of
basic freedoms and rights, placed under its jurisdiction in a restrictive scope (Art. 110
para. 3 of the Constitution), which disavows the general provision (Art. 50 of the
Constitution), according to which every citizen can invoke the protection of the rights
established by the Constitution before the courts and before the Constitutional Court, in
a procedure based on the principles of priority and urgency. ccording to the data from the
functional analysis, the first decision establishing a violation of rights was made by the
Court in 2010 (19 years after the independence of the Republic), and in the period from
January 1, 2010. until December 31, 2019, he decided on 121 requests for the protection
of rights, of which he accepted only three (one in 2010, the second in 2018 and the third
in 2019). In the remaining 118 cases, the requests were either rejected as unfounded or
rejected on various grounds (ibid.: 37).

An insight into the reasons for the non-fulfillment of the function of the Constitutional
Court as a guarantor of the rule of law in the periods in which it could have played such
a role points first of all to the negative influence of political factors, the manifest form of
which is the established system of partocracy and the party’s “capture” of institutions,
including judicial ones. There is a high degree of consent that in a state of prolonged
political and constitutional crisis, it is unlikely that the constitutional court could play a
major role in overcoming it. However, there are examples of countries in which the Court
has acted as an influential political actor, even achieving some success with its decisions,
especially in terms of establishing the principle of separation of powers (see Brown,
Waller, (2016): 817). It is rightly pointed out that it is a real puzzle how the constitutional
courts can shape the political landscape, with limited resources and no direct powers to
execute their decisions; it is obvious that they have to rely on the willingness of the
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executive and legislature to accept their decisions and to conform laws and other
regulations to them (Wanberg, (2015): 167).

Reduced to the minimum level of exercising its constitutional competences, the
Constitutional Court could not, without the necessary reforms, justify the expectations as
an institution that should represent a symbol of democracy and the rule of law.
Contemporary debates about the role of the constitutional judiciary according to Kelsen’s
model of centralized control over constitutionality and legality in the state, are aimed at
explaining the basis for their legitimacy that is determined by the relationship to three
value postulates: protection of democracy and human rights, independence of the
judiciary and constitutional restraint. The Constitutional Court should represent an
institution that realizes those postulates, related to the general principles of liberal
constitutionalism. Furthermore, when the Constitutional Court fails to contribute to the
realization of those postulates, citizens lose confidence in it, and political factors gain
space to bring it under their sphere of influence (see Castillo-Ortiz, (2020): 620).

The resent practice of the constitutional courts in our region in dealing with constitutional
lawsuits points to an encouraging strengthening of their role in the protection of
fundamental rights, based on the standards contained in the European Convention on
Human Rights and the practice of the European Court of Human Rights, especially in
regarding the right to a fair procedure (thus the Serbian Constitutional Court s. Beljanski
et al., (2019): 50; the Croatian Constitutional Court s. Krapac, (2014):80). In the long-
term reform debates, the main reform directions have been identified, which include:
organization of the Court, refinement of its authority in the interpretation of the
Constitution in the area of human rights protection in accordance with international norms
and standards and EU law (Euroconform interpretation); assessing the compliance of laws
and other regulations with ratified international conventions, expanding the jurisdiction
of the Court in the protection of basic freedoms and rights, proclaimed by the
Constitution, legal regulation of the court’s actions and the execution of its meritorious
decisions, and specifying the conditions for the election of constitutional judges.

At the center of those debates are the ideas of decentralization of the model of control of
constitutionality, through redistribution of competences between the Constitutional Court
and regular courts (primarily the Supreme Court), with which the Constitutional Court
evaluates the conformity of laws with the Constitution, while the regular courts evaluate
the compliance of the by-laws with the laws as a prejudicial question in regular
proceedings (Stojanovié, (2018): 34). Such a solution would fill an obvious gap in relation
to the solution provided for in the laws on courts (including the Macedonian Law on
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Courts, Article 18 para. 1 and 2), according to which the regular court submits an initiative
to start a procedure for evaluating the consent of the law with the Constitution when a
question is raised in the procedure about its compliance with the Constitution, which is
immediately reported to the higher court and the Supreme Court; when the court considers
that the law to be applied in the specific case is not in accordance with the Constitution,
and the constitutional provisions cannot be directly applied, it will stop the procedure
until the decision of the Constitutional Court is made. These provisions govern the action
of the court when the question of compliance of the law to be applied with the Constitution
is raised before it, but not the case when a question is raised about the compliance of a
by-law with the law. It should not be considered that such a gap is overcome by the
general principle that courts judge only on the basis of the Constitution, the laws and the
ratified international agreements (art. 98 para. 3 2 of the Constitution), and not on the
basis of by-laws.

The question of expanding the jurisdiction of the Constitutional Court in the protection
of basic human rights by introducing the institution of a constitutional lawsuit is also
complex, which necessarily implies a review of the relationship between the
Constitutional Court and the regular judiciary. Its complexity is indicated, in the
Macedonian case, by the existing state of non-functioning of constitutional solutions for
specific control of constitutionality and legality initiated by regular courts and for
constitutional appeals for possible violations of basic freedoms and rights. Namely, since
1991, the Constitutional Court has not received a single initiative with a preliminary
question on the constitutionality of a legal act submitted by a regular court.

One of the most sensitive issues on which the reform of the Constitutional Court should
be focused is the issue of the distribution of power at the supreme judicial level. Since
constitutional law permeates the entire structure of the legal system, the strict demarcation
between the functions of the Constitutional Court and those of the ordinary courts
becomes problematic, sharpening that issue especially on the relationship between the
Constitutional Court and the Supreme Court (Garlicki, (2007): 44). The reform of the
constitutional judiciary, especially with the introduction of a constitutional lawsuit for the
protection of fundamental rights, must also take into account the fact that the postulate of
constitutionalism implies the expansion of the judge’s freedom in the interpretation of
laws and the direct application of constitutional principles and norms, as well as the
standards and norms of the ECHR in the protection of human rights.

Also, the Constitution should provide for a clear authorization of the court as the
“guardian of the Constitution” to perform its Euroconform interpretation ex officio (in
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some constitutions, such as the Brazilian one, even a general prosecutor has been
established, who as a “defender of the Constitution” has the task to initiate proceedings
for any act of parliament that it considers unconstitutional). As a leading idea of law, the
idea of justice (iustitia regnorum fundamentum), implies a position of the Constitutional
Court elevated above the legislator in evaluating laws, relying on the evolutionary
interpretation of constitutional principles, international norms and standards for human
rights and general legal principles (s. Lauc (2016), 63). At the same time, as a barrier
against its politicization and the establishment of the so-called “rule of judges” with the
control of the material constitutionality of laws, the principle of self-limitation of the court
in relation to political issues remains, which however does not refer to the consistent
application of the principle of the rule of law from the aspect of the protection of basic
rights (Sokol, (2000): 21).

The effective protection of fundamental rights before an independent and impartial court,
in addition to the institutional guarantees for the position of the court in the system of
separation of powers, problematizes the traditional position that the judge is “the mouth
that pronounces the laws”. The principled ordering of the will of the legislator and the
binding to the law, which is required by the principle of separation of powers, prevents
the judge from transforming into a “co-legislator” who creates new legal rules (ius
facere). But emphasizing the role of the judge as the main protagonist of the rule of law
implies a significant change, which, according to Dworkin, turns him into a figure similar
to one of the many authors (that is, besides the legislator) who write a novel together, so
that each writes a separate chapter: each is tied to what was previously written by others,
but in his section for the same characters he develops a special narrative (s. Timsit, (2000),
83).

The sharpening of the demand for the legitimacy of the laws, as well as the view of the
court as a central institution that is the guarantor of the protection of individual rights,
imposes the need to strengthen its role in the application of the law. In order to transform
into an arbiter between citizens and the state, the court must grow into an independent
public service of justice that has the power to exercise control over the acts of the
executive power and even oppose unjust laws. The idea of the judge’s commitment to the
principle of the rule of law (Rechtsstaatsprinzip) in continental law is the subject of
theoretical debates related to the question of the breadth of the judge’s authority to
suspend a legal norm, the application of which he finds leads to an unjust verdict in the
specific case. The German constitution (art. 20 para. 3), for example, explicitly
determines that the legislator is bound to the constitutional order, and the executive power
and the judiciary to the laws (Gesetz) and the law (Recht), which is an emanation of the
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conception of the legal system as autopoietic system and the independent position of the
court.

On the other hand, the critical remarks that “ruling by judges” is not always better than
“ruling by politicians” have been sustained. Whether there will be a situation where the
arbitrariness of the legislator will be replaced by the arbitrariness of the courts, depends
on whether the constitutional guarantees of independence, independence and impartiality
will not only be formally declared, but also consistently applied in practice, which should
be a special concern of the Constitutional Court. Today, those guarantees are not fulfilled
at an optimal level, for which some constitutional and legal solutions appear as an
obstacle, such as those on the composition and functions of the Judicial Council and on
the position of the Supreme Court. Hence, the laws in the area of the judiciary must be
subjected to rigorous normative control by the Constitutional Court in terms of the
essential postulates of the new position of the regular courts as the main protagonists of
the rule of law.

Conclusion

The protection of human natural rights is faced today with the key challenge of
establishing them as a barrier to the contemporary global crisis, expressed as a crisis of
values, an economic and political crisis and negative global tendencies that bring the
world to the edge of a devastating world war. The answer to those challenges cannot be
sought in any alternative that would mean deserting the concept of the ideology of human
natural rights as the only reliable vision for the development of modern society.

Defending that position implies strengthening the guarantees for the protection of human
rights, for which the most argued conceptual framework is offered by the new
constitutionalism, which imposes the demand for constitutional reforms and for the
reform of the Constitutional Court.
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HUMAN RIGHTS PROTECTION: FROM POPULISM TO THE
EVIDENCE - BASED POLICY MAKING

Triggered by the golden question: “What works? ", policy makers around the world
are struggling to find solutions that make a real change/impact in a subject area.
Their struggle is as greater as the more important the subject of the protection is.
The same goes for the possible positive or negative impact that a subject policy can
have on the beneficiaries. Finally, the perceived consequences in terms of the
political accountability of the decision makers for the impact made by the public
policy influence their attitudes when create a public policy to the great extent. Being
of the crucial importance, human rights protection as a subject of the public policies
opens the floor for the significant variations of those attitudes, from the evidence-
based policy making, as an ideal approach, to the populism driven policy making,
as the hidden monster which undermines the basic values in the contemporary
world, presenting itself as a modern hero and the protector of ordinary people.
Taking into account these strongly opposed approaches, the author is looking for
the main material and procedural elements that makes a public policy based on
evidence. With this aim, the author analyses the very nature and diversity of
evidence, the sources where they can be found, but also the mechanisms to
incorporate them into the public policies, against the idea of choosing the most
popular solutions. Within this context, the author also analyses recent practices in
penal policy, with the focus on the penal legislation and the policy planning in the
process of the transposition of the international standards on the fundamental
rights.
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1. Human rights protection as a never-ending task of decision makers

“All human beings are born free and equal in dignity and rights” (UN, 1948), sounds so
loud, clear and simple, only to the point where you are the policymaker in charge and
tasked to ensure this in practice. As the contexts and the modalities of the human rights
violation evolving through the time, the same trend should be followed in taking efforts
to protect those rights at the international and the national level. The second one is to
some extent preconditioned by the first one, since the international law, whether through
the universal or the regional instruments frames and shapes the national legislation.
However, a need to make those frames applicable in various contexts around the world,
usually require leaving them vague enough to fit “various sizes”. At the same time, this
lives enough space for the national legislators to fill that space with the provisions of the
national legislation in order to establish, more precisely, legal and institutional guaranties
to protect a human right in practice. A way a legislator will do that is defined, to the
significant extent, by its dedication to address the real needs of citizens and to do that in
a way which guarantees the maximum possible impact on the protection of their human
rights, but also to achieve an ideal balance in the protection of the (potentially confronted)
rights of various social groups. Contrary to this approach, the legislator can opt to follow
completely different approach, namely, to disregard the real needs and to put the human
rights protection in service of following the “vox populi” aimed at personal promotion in
the political market through the fight against “constructed enemies”. While the first
approach is more demanding in terms of the procedures to be followed and mechanisms
to be established, its outcome, even being beneficial for citizens and the society as whole,
can lead to the loose of political points for the policy makers who applied it. Contrary, ad
hoc interventions of populist leaders ensure them fast and easy political points regardless
the impact-less or sometimes even harmful consequences they have on the human rights
protection.

Given like this, it is impossible to avoid the question: Whether and how we can identify
which policy is made based on evidence and which one is result of the populist
intervention? To answer this question there is a need to identify the main elements of both
approaches. Namely, to see what make a policy evidence-based or populist.

2. Evidence based policy making

The narrower meaning of the term public policy comes down to the activities of the state
that are a response to the needs and interests of the citizens in terms of achieving their
needs and exercising their rights. In contrast to this mainly formal and institutional
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approach, the public policy has a broader dimension related to social values and their
allocation. (Kambovski, 2021, p. 36)

Kambovski considers the value as a criterion distinguishes the notion of public policy
from the policy of the state in decision-making, performing its functions in power
(regulatory, repressive, defense, etc.). That distinction, in which (according to H. Lasvel)
policy is understood as “an activity that deals with questions - who gets something, when
and how”, does not place these two notions in terms of mutual exclusion, but points to a
higher principle of democratic governance. (Kambovski, 2021, p. 37) The government
does have the ultimate decision-making and funding power, but there are many other
factors that contribute to public policy. (Goodin & Moran, 2013, p. 890)

Undoubtedly, the main purpose of a policy policy development and implementation is to
produce change/impact, namely, to ensure that the policy “works”. Therefore, evidence-
based policy is dominated by one question: “What works?” (Pawson, 2006) A more
illustrating, an issue of evidence-based policy making has been perceived by Carwright
and Hardie like- from “It worked there” to “Will it work here?” (Cartwright & Hardie,
2012) So, the first step when thinking about what can work is to learn what works
somewhere, which means to find evidence on that. Furthermore, there is a need to explore
whether it would work there.

This brings us to the evidence as a buzzword of the whole issue- to understand what
evidence is and how to it to develop a public policy. The term ‘evidence-based policy’ is
based around two sets of related assumptions, ‘one referring to the way in which policy
is made, the other to the evidential nature of social science itself” (Marston & Watts,
2003). Therefore, there is a question whether it is appropriate to consider ‘evidence-
based’ and ‘evidence-informed policy’ as synonyms. It seems the answer is negative,
having in mind that evidence informed process of developing policies does not necessary
mean that policy makers will develop an evidence-based policy. Some authors even
arguing that policymaking is inherently political and prefer the term ‘evidence-
influenced’ or ‘evidence-aware’ as a more realistic view of what can be achieved. (Nutley,
et al., 2002) For Latham, evidence-based policy represents tool or metaphor for going
beyond political ideology. He treats evidence-based policy as a neutral concept where
‘hard facts’ will speak for themselves in addressing ‘human tragedy’ and politicians and
policy makers will act accordingly based on the best available evidence. (Marston &
Watts, 2003) As well recognized by Davies, evidence is not a single one to influence the
policy. It competes with a political expediency, effectiveness, resources, values and a
policy context, choice of goals, side effects and costs & benefits. (Cartwright & Hardie,
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2012) In its more extreme form, knowledge-driven (really expert-driven) policy examples
the abdication of political choice. In the problem-solving model, in contrast, research
follows policy, and policy issues shape research priorities. From the point of view of
government, the expert is (Laski again) ‘on tap’, but not on top. (Young, et al., 2002) The
interactive model contrasts sharply with both in positing a much more subtle and complex
series of relationships between decision makers and researchers. It portrays research and
policy as mutually influential, with the agenda for both research and policy decision
shaped within “policy communities' which contain a range of actors (Young, et al., 2002)*

The late XX and early XXI century brought on the table an intensive discussion and the
growing interest in evidence-based policy-making mostly in the United Kingdom, but
also in USA and Australia (Marston & Watts, 2003) It could be said that the biggest steps
and the main moves forward were made in this regard in the field of health care?.
However, as of the second half of 20" century, many states also decided to establish
and/or to engage scientific institutes specialized in various field in order to get evince-
based inputs to feed their policies. One of such steps was made in former Federal People's
Republic of Yugoslavia in 1960 through the establishing of, among others, the Institute
of Criminological and Sociological Research (hereinafter: Institute, ICSR).® The aim of
establishing the Institute was to ensure a comprehensive and clear inputs in public policies
the field of social sciences, namely in the field of prevention and combating the crime
and social deviation. This approach is grounded on the application of scientific
approach/methods in developing and monitoring penal policies.

What is the purpose of such an approach? There are two main forms of evidence required
in this approach to improving governmental effectiveness. The first is evidence to

! There is also the concept so called “knowledge brokering” which explains initiatives needed to facilitate
interaction between researchers and policy-makers to foster greater use of research findings and evidence in
policy-making and to narrow the “know—do” gap. (Van Kammenl, et al., 2006) Characteristics of knowledge
brokering * Organizing and managing joint forums for policy-makers and researchers * Building relationships
of trust * Setting agendas and common goals * Signaling mutual opportunities ¢ Clarifying information needs *
Commissioning syntheses of research of high policy relevance ¢ Packaging research syntheses and facilitating
access to evidence * Strengthening capacity for knowledge translation « Communicating and sharing advice *
Monitoring impact on the know-do gap. (Van Kammenl, et al., 2006)

2 E.g. in the early 1990s with the establishment of the Cochrane Collaboration, with a centre in the UK, to bring
evidence from reviews of the effects of healthcare interventions to bear upon decision making. In 1999 this
initiative was emulated in the fields of social and educational policy with the launch of the Campbell
Collaboration (Sanderson, 2002)

3 The Institute of Criminological and Sociological Research (in the further text the Institute) founded by the
Regulation the Federal Executive Council No. 112 from 31. 05. 1960. (published in the Official Gazette —
“Sluzbeni glasnik FNRJ” - No. 24 from 15th of April 1960). See more at: https://www.iksi.ac.rs/, last accessed
on August 20th 2022.
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promote accountability in terms of results — evidence that government (and their policies)
are working effectively. The second is evidence to promote improvement through more
effective policies and programmes — evidence of how well such policies and programmes
‘work’ in different circumstances.

Therefore, the evidence-based policy making should be perceived as the only way to
properly address the objective issues and the real needs as well as to define appropriate,
achievable goals to be achieved through the relevant activities, in realistic deadlines,
supported by adequate resources, accompanied by the observation of risks and ways to
address them by proper remedies.

The major benefits of the evidence-based policy making are associated as to the policy
content as to the quality of the process of how a policy has been developed. Among others,
this is the way to achieve that:

- Ensure inclusiveness of the process for all relevant actors

- To go beyond political ideology and avoid populist driven and populist-
based policing

- Prevent abuses and favouritism of the individual/group interests

- Ensuring that a progress is measurable, based on the clear, precisely
identified starting benchmarks

Evidence matters for public policymaking, but the misuse of evidence matters as well
since there is a risk of the potential for cherry-picking, obfuscation or manipulation of
pieces of evidence, done to serve political goals. (Parkhurst, 2017)

This leads to the always-living debate on various understandings of what the evidence-
based policy means, but also to what extent an evidence can influence the policy. The
above-mentioned trend has expanded from the scientific circles to the international
organizations and national authorities, resulting in the several main questions: What kind
of findings/data/information can be considered as evidence, especially in social sciences?
Consequently, this opens an issue of the relevant sources of evidence, including possible
hierarchy among available evidence and their sources. Finally, of the appropriate and the
most efficient mechanism to collect and take them into account.

So, what the evidence is? As interpreted by Maston and Watts, whether a naturally
occurring phenomena or a research artifact, the stuff of the world only becomes
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‘evidence’ when ‘it’ is constituted and inserted into a research practice and then deployed
in the framework of an argument.* In determining what is to count as evidence and the
‘discovery’ or selection/presentation of evidence, assumptions about the nature of the
social world play a fundamental role. (Marston & Watts, 2003) It is interesting that the
same authors question the objectiveness of the evidence in social sciences, pointing out
that no evidence claim underpinning evidence-based policy arguments can be considered
detached, value free, and neutral. They argue that not all empirical social scientific
argument is ‘empirical’ in the conventional sense of the word, in which ‘empirical” mean
a knowledge claim that refers to whatever is real. (Marston & Watts, 2003) We cannot
agree upon this approach since it undermines the value of the scientific research methods
in social sciences, inherently claiming that scientific evidence in natural science are kind
of non-human and therefore perfect products. Obviously, humans accompanied with all
their values and prejudice were perfect enough to build labs, computers and other
machines, and to interpret findings collected using them, but not good enough to conduct
empirical research in social sciences.

In terms of the variety and the potential hierarchy of evidence, it could be useful and
interesting the classification given by the UK Cabinet Office, which sees evidence as:
Expert knowledge; published research, existing research; stakeholder consultations;
previous policy evaluations; the Internet; outcomes from consultations; costings of policy
options; output from economic and statistical modelling (1999, p. 33) (Marston & Watts,
2003) In terms of the hierarchy, the priority question is (non)existence of formal
hierarchies in policy communities. Namely, a formal hierarchy can be established through
the law or other legal act aimed at ruling the policy making process. Even in the absence
of such formal hierarchy, some authors, like Marson and Watts considers ministerial
advisers, senior public servants, and other ‘insiders’ or ‘policy elites’ to have greater
access and authority in decision-making processes than members of the public or service
users/policy beneficiaries (Marston & Watts, 2003). However we would rather call
evidence coming from them “hierarchy based” or “hierarchy originated” than to consider
them as a formally and naturally superior over the other evidence.

In 2001 the European Commission recognized and expanded the ground for use of the
evidence-based policymaking, underlining that scientific and other experts play an
increasingly significant role in preparing and monitoring decisions. From human and

4 Marston & Watts with a certain dose of irony ask: whether the evidence is the text of a poem, the files of a
newspaper, the data from a carefully designed psychology experiment or clinical trial, or a massive data base
assembled from a social survey. (Marston & Watts, 2003)
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animal health to social legislation, the institutions rely on specialist expertise to anticipate
and identify the nature of problems and uncertainties that the Union faces, to take
decisions and to ensure risks can be explained clearly and simply to the public. (European
Commssion, 2001)

3. Populism-driven policy making

Despite all theoretical developments, clear benefits from it and the positive proven
experiences in practice, it seems that evidence-based policy making is still struggling for
predominance over the completely opposite concept- populism-driven policy making.

In 21t century it is expected to have the growing appreciation of the authorities both for
the quest to derive reliable social knowledge to guide policy action and for approaches to
governance. However, it seems that economically, culturally or religiously driven
populist backlash, which is still widely present across the world, including Europe,
devaluing an importance of such an approach in a policy making. Resistant to any kind
of an evidence, populist policy making ignores and even sometimes despises scientific
and professional evidence, perceiving it as a politically derived product of social elites.
Deaf for the voice of the academic community and professionals hey strive to construct
the imaginary world driven by vox populi.

There’ve been lot of attempts to define populism itself and therefore populism-driven
approach in developing public policies. In order to do that, the authors actually tried to
start from the conceptual departure from an ideal model of policy making in liberal
democracies, as in terms of the policy content/substance as in relation to the procedural
aspects of policy making. Therefore, this approach is based on the “ideal type” as
conceptualized by Max Weber. Weber himself wrote: “An ideal type is formed by the
one-sided accentuation of one or more points of view and by the synthesis of a great many
diffuse, discrete, more or less present and occasionally absent concrete individual
phenomena, which are arranged according to those one-sidedly emphasized viewpoints
into a unified analytical construct...” (Stanford, 2017)°

5 See more in Stanford Encyclopedia of Philosophy, Max Weber, at: https:/plato.stanford.edu/entries/-
weber/#1ldeTyp, last accessed on February 27" 2021. An ideal type is formed from characteristics and elements
of the given phenomena, but it is not meant to correspond to all of the characteristics of any one particular case.
It is not meant to refer to perfect things, moral ideals nor to statistical averages but rather to stress certain
elements common to most cases of the given phenomenon. It is also important to pay attention that in using the
word “ideal” Max Weber refers to the world of ideas (German: Gedankenbilder, “mental images™) and not to
perfection; these “ideal types” are idea-constructs that help put the seeming chaos of social reality in order.
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According to Barth et. al. (Bartha, et al., 2020, p. 72) one implicit assumption of policy
making models in liberal democracies is that relatively coherent system of ideas shape
policy positions: ideas play a key role in the policy content and ‘can explain crucial
aspects of policy development’ (Béland, 2009a: 704). At the same time, though
majoritarian preferences have a pivotal role, they are substantively constrained by the
protection of minority rights. In addition, policy content is heavily influenced by area-
specific technocratic expertise (Weible, 2008; Lundqvist and Petersen 2010) and
mainstream policy paradigms (Hall, 1993) that tend to create policy monopolies
(Baumgartner et al., 2009). As a result, the content of policies is mostly stable and policy
changes are mainly incremental (Hayes, 2006) (Bartha, et al., 2020, p. 72)

The main elements of the populist policy making in terms of the policy content are that
this kind of policy is ideologically multifaceted and diverse; presence of the heterodox
policy elements with frequent policy innovations challenging mainstream policy
paradigms; policy content reflecting majoritarian preferences, hostility against unpopular
minorities and radical and paradigmatic policy reforms. (Bartha, et al., 2020, p. 75)

In terms of the populist policy process, the same authors identify the following main
elements: Circumventing established institutions and downplaying veto players; Limiting
participation of technocratic policy experts, opposition parties and civil society actors
while directly communicate with the electorate.

Finally, in terms of the populist policy discourse, (Bartha, et al., 2020, p. 75) there is an
extensive use of discursive governance followed by tabloid, highly emotional
communication style, recurrent crisis framing and Dominance of Manichean discourses.

3.1. Populism in penal policy: (re)humiliation of victims

As the more important is object of the protection and as much as high the gravity of the
violation, as serious are the consequences of the populist driven policies.

Therefore, one of the most sensitive fields, (together with economy, social policy and
family life) is penal policy. As Andrew well notices, today, some of the good examples
on the evidence-based policy making debate could be found also in the field of the penal
policy related issue, as from the legislative point of view (...) as in terms of the
enforcement of penal sanctions. (Andrew, et al., 2016) These debates are frequently
associated to populist, ad hoc intervention in penal policy.
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Law-and-order punitive measures in criminal justice policy, negation of extending
LGBTQ rights (Pappas, et al., 2009) or perceiving gender equality as jeopardizing the
idea of the traditional family (Korkut & EslenZiya, 2011; Szikra, 2019) can be deduced
from right-wing nationalism of the respective political parties and not from their
populism.

The same goes for criminalization of activities of human rights defenders, who are
frequently marked as enemies or kind of social evil which hampers traditional national
values.

Life prison, limitation (or exclusion) of parole, enormously high sentences for particular
groups of crimes, (Jovanovi¢, 2021) like sexual violence (especially when committed
against children) (Kolakovi¢-Bojovi¢, 2021) are also frequently used by populist leaders
to gain an additional support, especially during pre-election campaigns and/or for the
purpose of covering and bridging different types of political crisis e.g. affairs associated
to high corruption, abuse of public resources etc. Presenting their own actions like a
victim oriented, but also themselves like those who speak on behalf of the victims,
populists don’t hesitate of media exposure of the victims' suffer. (Kolakovi¢-Bojovié,
2020) (Kolakovi¢-Bojovi¢, 2018) This leads to disrespectful treatment of victims and
their stigmatization, revictimization and humiliation, directly violating their right to
dignity and privacy, (Kolakovi¢-Bojovi¢c & Gruji¢, 2020) which is of the particular
importance for child victims. (Kolakovi¢-Bojovi¢, 2017)

Above-mentioned populist actions are frequently associated to media demonization of
expert and/or academia members who are struggling not just to criticize, but to explain
the content of the policy and/or the procedure of its development. This make an
atmosphere where everyone is forced to “choose the side”, namely, to support populist
regime/leader as a great protector of the nation/people or to be declared as “one who
support enemies”- therefore, to choose the side of evil. This atmosphere constitutes an
environment where fear and pressure cumulate a silence of those who should provide the
milestone of the public policy- to provide evidence. This practice is especially harmful
for judges, prosecutors and law enforcement agents who need to apply those policies in
practice. Formally independent in performing judicial and prosecutorial functions,
obliged to comply with the Constitution and laws, they are struggling to create as much
as possible adequate jurisprudence as a corrective to the bad or wrong penal policies of
the legislators. See: (Kolakovi¢-Bojovi¢, 2017) (Kolakovi¢-Bojovié & Tilovska Kechegi,
2018)
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4. The Guidelines for evidence-based policymaking:
how it should work in practice?

Having in mind an ideal model of the evidence-based policy making as defined by
(Bartha, et al., 2020, p. 73) assumes the policy content which is embedded into a relatively
coherent system of ideas where there is a central role of mainstream policy paradigms
supported by area-specific policy expertise. In addition to this, majoritarian policy
preferences constrained by the protection of minority rights Incremental policy changes
dominate. With regard of the policy process, the same authors emphasize the role of
formal and informal institutions, plurality of participating actors in each stage of the
policy process, but also the involvement of the public discussion on proposed policy
alternatives. (Bartha, et al., 2020, p. 73) Finally, the policy discourse should include the
limited use of discursive governance, but also competing discourses and policy frames. It
also involves dominant policy discourses with high and mainly positive valence.

Starting from this ideal model, if we attempt to translate it into the practical guidelines on
how to develop an evidence-based policy, it is of the great importance to address
following issues:

- The possible sources of information/evidence

- The procedural modalities and forms of analysing and digesting evidence to
make it a proper input for future policy

- Inclusion of relevant stakeholders in the process of developing the policy
- Utilisation of evidence through their incorporation in the policies

While addressing the each and every of the following points, there is a need to take into
account the specific contexts which frames the human rights policy making. Namely, the
need for transposition of the relevant international standards, especially when the policy
making process is conduced in order to fulfil international obligations in the process of
achieving the membership international organisations or in accessing European Union,
which is highly relevant for Serbia® and other countries recently went through the
transition. (Ciolan, 2006)

8 For more on the EU accession processes in Serbia see: Kolakovi¢-Bojovi¢, Milica (2018) Organizacija
pravosuda u Republici Srbiji: reformski okvir i EU standardi. Institut za kriminoloska i sociolo$ka istrazivanja,
Beograd; Kolakovi¢-Bojovi¢, Milica and Petkovi¢, Bojan (2020) Polozaj pravosuda u Srbiji - izmedu viadavine
prava i samovlaséa. Institut za kriminolo$ka i socioloska istrazivanja, Beograd.
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Therefore, in terms of the potential sources of evidence 7

- The variety of perspectives needs to be ensured (historical, comparative,
normative, institutional, administrative capacities, economic, etc)

- All relevant sources should be collected, made available to all relevant stake
holders, discussed, and analysed

- In case of contradiction between available evidence, the decision to give the
advantage to one over the other(s) must be supported by explanation.

Considering above presented principles, the main role in informing policy documents
play ex-post and ex ante analyses.

The main objective of the ex-post analysis is to comprehensively assess the impact of
public policies in the previous period.

Contrary to the ex-post analysis, the very purpose of ex-ante analysis is to assess the
current state of play in a filed which is subject to the regulation by the planned policy.
This assessment is not limited to the impact of the previous policy (if any previously
existed in the field), but rather aims to provide for a clear, comprehensive picture on the
situation in the field, to identify the positive developments, the main issues, gaps and
challenges, but also to give the overview of the possible solutions already applied
elsewhere, including estimation of their applicability in the domestic context concerned.

Finally, ex-ante analysis should identify different approaches to addressing identified
issues and to compare their estimated impact on the following aspects: Effectiveness,
efficiency, coherency, sustainability and coordination level.®

7 As previously discussed, there is a variety of evidence that could be used to inform public policy: Expert
knowledge (through the direct interaction with an expert or based on the published research); reports of the
various treaty bodies and specialised institutions/organisations, whether with universal or regional competence;
reports on work of the relevant institutions; stakeholder consultations; previous policy evaluations; outcomes
from consultations; comparison of policy options; output from economic and statistical modelling, etc.

8 Effectiveness — the extent to which the general goal is achieved; Coherency — the extent to which the
Government’s policies are mutually consistent, i.e. which option contributes to the highest level of consistency
among the Government’s policies; Implementation costs — what are the costs of implementing the option;
Sustainability — the probability of the selected model resulting in sustainable progress; Coordination level — the
efficiency of monitoring the implementation, i.e. which option provides the best coordination mechanism.
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As an outcome, ex-ante analysis should inform the policy makers as on the main issues
to be addressed, the possible approaches to do so, as on the most suitable form of policy
to be developed and adopted.

In terms of the quality of the consultative process,® this process shell precedes the work
on drafting the policy document.® It shell provide for opportunity for all interested parties
to submit their analysis and proposals to the authority which coordination of the policy
making process. It is of the great importance to ensure inclusiveness and the transparency
of the consultative process. In this sense, the following issues need to be addressed:

- The composition and the role of working group
- The role of external experts
- The role of civil society
- Transparency of the consultative process
The size/inclusiveness composition of the working group in charge of drafting the policy

document affects the quality of the document and the process itself to the great extent.
Aware of this, the institution in charge of coordination of the preparation of the policy

° The notion of consultative process is being frequently misunderstood and misinterpreted, especially in those
countries with not so long tradition of inclusiveness and transparency of the policy making processes. Usually,
this notion is perceived as a synonym to the public debate, which is strictly ruled, official procedural stage aimed
at discussion of the final draft of a public policy. Differently, consultative process is broader concept, and it
includes collection of inputs starting from the early stage of the process, prior to drafting any text of the policy.
Its very purpose is to comprehensively inform the policy makers on the relevant perspectives of the expert
community, various interested parties and the general public.

0 1n terms of the timeline/schedule of the consultative process, the two main scenarios are possible: 1) To
initiate the consultative process based on the earlier prepared ex-ante analysis (usually prepared by the
independent experts); 2) To initiate consultative process as the first step in conducting ex-ante analysis, in order
to ensure the comprehensiveness of the situation overview and to provide variety of inputs of the ex-ante
analysis. Both approaches have their own weaknesses and advantages. Previously prepared ex-ante analysis
helps to streamline the inputs within the consultative process and to make the other inputs better structures and
more focused on the priority issues. However, the second approach is usually associated with the number of
not-so-good-structured inputs but enables the expert(s) in charge of the preparation of the ex-ante analysis the
more comprehensive (and/or in some issues, the more in-depth approach). In addition to this, the second
approach enables them to analyse, digest and incorporate inputs in the ex-ante analysis. Differently, within the
first approach the integral version of the proposals received in the consultative process are just submitted to the
working group in charge of drafting the policy documents, which significantly hampers the efficiency of its
work.
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document should involve the representatives of all the institutions that have a
predominate/significant, but also specific competences in the field.!!

Beyond the involvement of the institutions, specific attention should be paid to the
involvement of the external experts and professionals coming from the academic
community, NGOs and professional associations. Inclusion of the external experts is of
the prerequisites to ensure evidence-based policy making approach, with the particular
attention to the stage of their involvement,*? the level of their influence,® and the
compensation for the work done.**

Considering the potential, comprehensiveness and the importance of their expertise,
experts from academia should be included in the policy assessment and policy
development processes from the early beginning. They should be granted with the
decision-making potential at least equal to those granted to the representatives of the
institutions. If not included in conducted ex-ante analysis, namely if ex-ante analysis was
prepared exclusively by institutions, experts need to be included in the working group in
order to do the cross-check and kind of validation of the ex-ante analysis, but also to

11 The level of the representation is always challenging issue since there is a need to ensure both: specific
expertise in the field and the authorization of the decision makers. Depending on the concrete situation, this
could mean two scenarios: a) To involve the high-level decision maker who is going to accompany him/herself
with a professional who is in charge for the specific issue(s) in the institution; b) To directly involve a
professional who is in charge for the specific issue(s) in the institution who is going to consult a decision maker
prior to give his/her inputs to the working group.

12 1n terms of the procedural stage of the expert involvement, it is of the great importance to involve the experts
at the earliest point, namely in conducting ex-ante analysis. In this sense, the institution in charge of coordination
of the development of the policy document, can invite/engage/hire the external expert(s) to produce ex-ante
analysis as an input for the work of the working group (the starting point of their work). Their involvement in
the process can stop here, but it is preferable to have them involved in the entire process. This is important for
the several reasons: 1) This ensures that findings of the ex-ante analysis are properly understood and addressed,
including avoiding a malicious misinterpretation of findings and their abuse in political purposes. 2) This also
ensures a better matching between issues identified and measures planned to address them.

3 This also raises the second issue- what is the nature/role/influence of the external experts in the working
group? This can vary from the full fledge membership and voting hand by hand with the representatives of
institutions to the only consultative role, while their opinion and/proposal(s) are equally valued as any other
inputs received in the consultative process.

14 Namely, pro bono engagement could sometimes demotivate the hight quality experts to take part in working
groups, due to the time-consuming nature of such engagement and the obvious income lost while working on
the policy document. At the same time, providing financial compensation to external experts from the state
budget can put their impartiality (but also the choice of particular expert) under the question. Finally, when the
possibility to support the external expert work through the donor projects/programmes, this can ensure doble
benefits: 1) Hight quality experts (due to the clearly defined standards for their selection); Impartiality from the
authorities; Competitiveness of the process based on the compensation offered/possibility to engage
international and/or the most experienced local experts.

75



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

provide additional inputs for the development of the policy document. They should be
also properly compensated for their work.

Beyond the role of particular experts mostly coming from academia, or individual
consultants, civil society in a broader sense plays an important role in consultative process
and contributes to the quality of the policy. A following issues appear to be relevant when
it comes to the inclusion of CSOs in development of new policies:

- Who should be perceived as CSO?%°
- What are the modalities of their inclusion?
- What is the time frame of their inclusion?

Civil society is widely understood as the space outside the family, market and state (WEF,
2013). In this space, citizens follow, discuss, and address a various topic of the common
interest for the community as a whole or for the particular subcommunities. This activism
can be individual or through the associations. Therefore, CSO comprises of the variety of
organisations and individual activists. Some of them possess a significant expertise in a
filed, while some are just interested in particular issues, but their expertise does not go
beyond the activism. Being in continuous and direct contact with citizens, some CSQOs
can provide policy makers with specific evidence on how the previous policy has worked
in practice, but also to make them aware of the newly appeared issues that need to be
addressed by a new policy.

In terms of the modalities of CSO inclusion, the two main modalities are possible:

- direct participation in working groups- although potentially more fruitful in
terms of the possibility to explain and discuss, it raises two concerns, namely,
how to select CSO participants in the working group among all interested parties
and how to ensure confidentiality of the process in those stages when document

15 Civil society roles include: service provider (for example, running primary schools and providing basic
community health care services); advocate/campaigner (for example, lobbying governments or business on
issues including indigenous rights or the environment); watchdog (for example, monitoring government
compliance with human rights treaties); building active citizenship (for example, motivating civic engagement
at the local level and engagement with local, regional and national governance); participating in global
governance processes (for example, civil society organisations serve on the advisory board of the World Bank’s
Climate Investment Funds). (Cooper, 2018, p. 2)
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is not mature enough to be public or e.g. when the working group deals with
some confidential inputs.

- participation through the public calls to submit suggestions and proposals which
ensures the wider inclusion of CSO and ensures comprehensive inputs for
working group. However, without possibility to discuss those proposals, they
may be wrongly interpreted or disregarded by policy makers.

- combined model based on written proposals and the periodical
debates/consultations - corrects the weaknesses of the second one through the
inclusion of the elements of direct participation.

When it comes to the procedural stage in which CSO needs to be included, the same
arguments stand as for the inclusion of experts- therefore at the earliest convenience.

The public debate as the final stage of the consultative process which directly preceding
the adoption is largely dependent from the quality of the previous consultative process.
Namely, it all relevant interlocutors have been consulted on time and their inputs properly
addressed, the public debate is usually reserved for the so-called fine tuning of the
document, in order to improve its technical aspects, to correct the factual mistakes etc,
prior to get an official consent of the main institutions to submit the policy document for
the adoption. ¥’

Timely prepared, comprehensive, detailed and publicly available reports on the results of
the public debate are one of the milestones of the transparency. They should include at
least:

16 The first question can be properly addressed through the definition of the clear criteria that CSO organization
needs to fulfil in order to be directly included in the working group. Those criteria should be published together
with the call for the expression of interest for participation on the working ground they need to refer as to the
general track record and the capacities of the organization as to the specific expertise in the field. Upon receipt
of the application, they need to be reviewed by the commission of the mixed composition, to ensure the integrity
of the process. The results of the evaluation should be made available to any of applicants upon their request.
The issue of confidentiality is more sensitive, but the possible solutions depend on the level of confidentiality.
In principle, for limite it is possible the problem is not so big, and it can be overcome through the signing the
confidentiality statements, but for the higher levels of confidentiality, e.g. “secret” this cannot be done.

1 Contrary, if the document has been prepared in the absence of the consultative process or that process was
failed to include the relevant actors or their inputs have not been taken into account and/or properly addressed,
there is a serious concern that the major weaknesses of the draft policy documents are going to show up during
the public debate, therefore at the very late procedural stage when any major interventions appear to be
extremely complicated and time consuming.
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- Information on the working group (the date of establishing, composition, and
the number of the meetings)

- Information on the process, including step by step description, dates,
participants (including all inputs received during the public debate publicly
available together with the report)

- Point by point report on which proposal, to what extent and in which way have
been addressed (for those proposals that are not accepted, the reasons should
be given)

All above-mentioned information should be available on the website of the authority in
charge of the coordination of developing public policy document and/or the institution in
charge of coordination of public policies. This finalizes the whole process as fully
transparent, strengthening the trust in institutions and the decisionmakers.
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YEJOBEK U YI'OJIOBHOE ITPABO

B cmamve paccmampusaemcs 60npoc 0 mMecme y20108H020 NPABaA 6 CO8PEMEHHOM
KOHmype uelogenecko20 passumus odwecmea. Yoensiemcs 6HUMaHue cMeHe
napaouem u mecma uenogeka 6 coyuyme. Aeémop ananusupyem coeépemenHoe
cocmosiue obwecmea U npeoHasHayeHue ueio8eKd 6 JNOXy 2n00anuzayuu u
MomanbHoU yugposusayuu. B smux ycioeusx y2onoeHoe npago npuobpemaem
0cobble uepmvl U HAYUHAHUA, NOCKONLKY NPOUCXOOUN NEPeoCMblCiieHue Cymu
nowamue  “npecmynnenue” u  “Hakasanue”. B  nepuod  2n06anvHol
UHCIMPYMEHMATUZAYUU  Y2ONOBHO20 NPABA BANCHO BbIABUMb 3AKOHOMEPHOCHU
Pa3sumus Y2o106HO20 Npaead U NPOAHATUSUPOBAMb Me MeHOEHYUU, ¢ KOMOPbIMU
Mbl MOJHCEM CIOIKHYMbCA 3a6Mpda.

Knrouesnle cnosa: uenogex, npecmyniienue, HaKa3amue, yY20108HOe NPago,
2ocyoapcmeo.

* JIOKTOp IOpHAMYECKHX HAyK, JOLEHT, HOUEHT Kaeapbl YroJOBHOTO MpaBa, YTrOJIOBHOTO MpoLecca H
KPUMUHAJIUCTHKA [ POJHEHCKOr0 roCylapcTBEHHOro yHuBepcutera umend Suku Kymansr (PecmyOmuka
Benapycs), tajna@tut.by
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1. Uctopus wenoBedecTBa HAMOJIHEHA PA3IMYHBIMU HICSIMH W OTKPOBEHHSAMH, M TaK
MOJTyYaeTCsl, YTO ITU UJICH JBIDKYT MUPOM U 3aIMOJIHSIIOT YMBI MHOTUX Jrofiei. Tak ObLI0
BCerja, W BCerma Kakas-TO MeTa-ujaes IOMHHHpOBaja, OBUIa TIIABHOW MpenTedei
PA3JIMYHBIX COOBITHIA, OY/Ib TO PEBOIIOLUH MM MUPOBBIC BOWHBI.

CTomyo TOJNBKO 4YENOBEKY BHYIIMTH, YTO ONPEICICHHAS COIHANbHAas pPEalbHOCTh
SIBJISIETCSI HOPMOM M TIPaBHJIBHBIM OCHOBAaHHEM OOIIECTBEHHOT'O OBITHS U, Ka3aJoCh OBbI,
ele BYepa HEMBICIMMBIE U 3alPETHBIC BEIIN CTAHOBHIIKMCH JAaHHOCTHIO. IIpu 3TOM Bee
9TO NMPOUCXOJUIIO HE TOJIBKO C CAMHUM YEJIOBEKOM, HO M C TEMH LIEHHOCTSAMH, Ojaramu,
CTaHIapTaMH, KOTOPBIE ero OKpyxkanu. He n3besxano sToit yaactu u npaBo. Boobme XX
BEK OKazajlcsi B TIyOOKOM KpHU3HUCE, KpU3UCE KOTOPBII HUCIIPOBEPT YEIOBEUECKYIO
CYIIIHOCTh M T'yMaHHUCTHUYECKYIO HaTypy. OTka3 oT O0KECTBEHHBIX Ha4aJ U OTKPOBCHUI
B IOJIb3y T'yMaHU3Ma U CIPaBEIMBOCTH HAa CaMOM [eJie He CAenal MHp YHIIe U
cBoOomHEE. 370 MO-TIPEXKHEMY OKpY>KaeT MHOTHX JIFO/IEH, a IPUHIIMII YeJI0BEKOII00NS
CTaJ HEHaBHCTHBIM, N0OO PaBHOAYILIHE 3alOIHUIO YeroBeueckue cepaua. Ilmoasl atoro
PaBHOYIINS MBI IOXKHHAEM CETOMHS.

Bce yctpeMunuchy K TOCHOJCTBY, TOTAIBHOMY JOMHUHUPOBAHUIO, HJIES CBEPXUEIOBEKa
HAaIIIa CBOE BOIUIOMICHHE B YMaX MHOTHX JIFOJICH, HO 3TH K€ MHOTHE 3a0BLIH O TOM, YTO
CTaTh TAaKOBBIM MOYHO TOJBKO JIMIIb MOCPEACTBOM MOAYMHEHUsT ceOe MOJO00HBIX, MO
CyTH, cIieNlaB X padaMu CBOUX ycTpeMieHui. KoHeuHo, B IpSMOM CMBICIIE MBI CETOIHS
Takoro He OOHApYXHM, BCE HMMEET TOpa3lo JAPYrue O4YepTaHus U 3apETYIIMPOBAHO
JEMOKPATHICCKAMHU TPUHIMIIAMH M HIEH 3alIUTHl MPaB YelIOBeKa, HO CYTh 3TOTO
Iporiecca MpeieIbHO ICHA U BIIOJIHE OYEBU/IHA.

I'moGaneHas TpanchopMarusi OOIECTBa W €ro CONHANBHBIX OTHOIICHUH pedpeHoM
OTpaXXa€TCAd Ha YCJIOBCKE, €0 CYIIHOCTH W NMPEAHA3HAYCHUU. O‘-IeBI/I}IHO, 4YTO B IBLTY
HAYYHO-TEXHHYCCKOH PEBOJIOIMH M BCC HOBBIX JIOCTIDKCHHHA B HAyKe W TEXHHUKE
CYIIHOCTHOE PEIHA3HAYCHUE YeI0BEKa KOPSHHBIM 00pa3oM U3MEHHIIOCH. YeoBeK cTal
“3aTO4eH” Ha CBOMX TpaBax W CBOOOJAX, UX PeaNu3alliy, 3aIIUThl U TapaHTHUAX, YTO
HETNPEMEHHO HMEET CBOCH OCHOBOW MAaTEpHAJbHYIO COCTABIIIONIYIO. Y CIICIIHOCTH
CETOIHSAIIHETO YEIOBEKA COM3MEPSETCS TOJIBKO Yepe3 OJUH KPUTCPUI: MaTepUaIbHBIN
JIOCTAaTOK, MPHUYMHOKEHHBIH Ha TO COIMATIBHOE MOJIOKECHHE H CTATyC, KOTOPOE 3aHHUMACT
YeJIoBeK (CBOeOOpa3HOe MECTO B KaCTOBOHM mepapxuH). JleHbru, crtaTyc, Kapbepa — BOT
0or HBIHEUTHETro yenoBeuecTBa. [lomyueHue Oiar ¥ yI0BOJBCTBUIL, XOPOIIEE U BeCeIoe
BPEMSNPOBOXKICHUE JTO €IIe OJHAa COCTaBIIAIONIasl, KOTOpass JIeKHT B OCHOBE
COBPEMCHHOTO MUPO3/IaHUS U LIEJICIIONIaraHus YSIIOBEKa.
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[Ipu 3TOM, Kak OBl MBI HE TOBOPHJIH, HO 3TO TOT (yHIAMEHT, Ha KOTOPOM (paKTHIeCKH
OCHOBBIBAETCS MPOIIECC HETJIACHOTO BOCIUTAHUS MOJIOJOro mnokosieHus. KoneuHo, 00
9TOM HHKTO IPSAMO HE TOBOPHUT, HO 3TH LEHHOCTH HPOU3BOIBHO M HENPOH3BOJBHO
HaBSI3BIBAIOTCS, OOINECTBO MOATAJIKWUBAIOT K TOMY, 4YTO OTABIXaTh U IIOJy4aTh
YIOBOJBECTBUE OT KM3HU BCETAa NIPHATHEE, YeM paboTaTh, 3aHUMAThCA EJIOM U OT/IABATh
ceOs OMmKHEMY, a HE OUEPEAHOMY TajKeTy.

Boobmie, 4enoBek Kak HHUKOTJa JKMBET BMECTE CO CBOMM TaKETOM, OH Halpodb
MPOHUKHYT MM M MOIJIOIIEH. OJIEKTPOHHBIE CPEICTBA IIOJHOCTBIO KOHTPOJIHPYIOT
yenoBeKa. Mup TENECHBIX BELIEH YCTYNMJI MecTO Bemam OecTesiecHbIM. BupTyanbsHas
peabHOCTH CTajla JAHHOCTBIO U TyXOBHBIM MHUPOM (@ ITOPOIO0 U MEPUIIOM) COBPEMEHHOTO
4elnoBeka. Bce 3TO TOBOPUT O TOM, YTO y Ka)XIOro0 4YeIOBEKa €CTb Telepb CBOU
COOCTBEHHBIN BHPTYAIbHBIH MUP U 3TOT MHAUBUAYAJIBHBIA MUpP YeIOBEKa HaXOAUTCS B
IIPOCTOM TEXHHYECKOM YCTPOWCTBE, KOTOPOE NPAKTUYECKH 3aMEHSET €My BCe. OJTOT
MUHHKOMITbIOTEp cTain onuueTBopeHreM XXI Beka. M ecnu Bexk XX ObLI BEKOM KHHTH,
10 6€3 npeyBenmuenns XXI Bek MOXKHO Ha3BaTh BEKOM MOOHMIBHOTO Tene(oHa.

Ecnu MBI TOBOpPHUM 0 TaJpKeTax, TO OHM HEMPEMEHHO 3aMeHIIN co0oi denoBeka. Jlroan
MPEIIOYUTAIOT CBOE CBOOOJHOE BpEeMs MOCBANIATH CBOEMY IIFOOMMOMY TeledoHy,
0ecropsI0YHO NPOCMATpHBasi HOBOCTH, COOOLICHUsI, BUICOPOJIMKH, MOCIAaHUI U T.II.
Bem. [Iputom, 4To eciu paHee OO OONBIIC YHTAIHA XyI0KECTBEHHYIO JIUTEPATYPY,
TO Teneph B OOJILITMHCTBE CBOEM OHU YMTAIOT CaMUX Ce0s, CBOM OIyCHl M OIIHUOKH,
KOTOPBIMH MECTPST BCEBO3MOXKHBIE COLIMAIbHbIE CETH. JII0IM CHUMAIOT BUAECOPOIUKH,
JIENTAl0T KIWIIBI, COI(H U BBICTABIIAIOT 3TO BCe Ha BceoOlee o0o3peHue. 3ajada 3/ech
O4eHb mpocTtast. Kaxapril xodeT HabpaTh MOO0IIBIIE TOIOCOB, IPOCMOTPOB, JIAHKOB U T.1.
B o0miem, Kaxaplii X04eT cTaTh YCIENTHBIM B 3HAMEHUTBHIM. M 3TOT ycmex n3mepsercs
TOJILKO OJTHUM IIOKa3aTeJIeM: CKOJIbKO JIOJCH OIEHWIN TeOs. MOXeT 3TH JTIOAH U He
0100PSIFOT TBOW MOCTYIIOK MIIH CETAHHBIN SKCTpaBaraHTHBIN candu, HO 3TO yKe HE TakK

1 BAXXHO.

CeroHs MBI YK€ IPAaKTUYECKU HE HalIeM MOJIOIOTO YeJIOBEeKa, Y KOTOPOTo He OBLIO OBl
J'IPI‘{HOﬁ CTpaHI/I‘IKI/I B COILIMAJIBHBIX CCTIAX. Ha TaKOI\/'I CTpaHI/I‘IKe MOXXHO y3HaTB OUYCHb
MHOTO€ O €r0 NMEePCOHAXKE, O €r0 CBA3SIX, MPEATNOUTEHUSAX, YBICUCHUAX, APY3bsIX, MBICIIAX
u T.1. JJns gero Bce 310 Aenaercs? Kakoii 3a705KeH CMBICI B 9TUX JekcTBUAX? Ha Harn
B3IJISIT OTBET OYCBHJICH: pEYb HICT O CBOCOOPa3HOM caMopealu3aliy 4YeJOBEKa.
IIputom, ¥TO B 3TOM Mpolecce KaKIblil pemaer cBou 3anadu. KTo-To yBiedeH cBoei
BHEUIHOCTBIO M BBICTABJIIET €€ HAaloOKa3, KTO-TO PAacCKa3blBae€T O CBOMX JAeiax u
JOOUMBIX 3aHATHSAX, KTO-TO CHAUMAET POJHKH O KMBOTHBIX, B KOHEUHOM HTOTE BCETO
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9TOr0 MHOT000pa3ms He mepedecTh. Ho Bce crapaloTcst 4TO-TO JeiaTh W HEPEMEHHO
MIPHUIaBaTh BCE 3TO BUPTYaJIbHOI orjacke. OKa3aloch, 4TO CTaJIO BCE 3TO BOZMOXKHBIM 10
TOH MPHYUHE, YTO Y MHOTUX OTCYTCTBYET 3JI€MEHTapHasi BO3SMOKHOCTB 3asBUTH O ceoe,
MOKa3aTh CBOI0 CaMOCTh. A TJIABHOE, MHOTHE YTPATHIU BEPY B OOBEKTUBHOCThH OIICHKU
CBOMX BO3MOXHOCTEH. OTCIOa CTAHOBUTCS IMOHATHOM JIOTMKA BCEX DTHUX IEHCTBHUHA U
JKEJIaHW| TOTaJIbHOU caMopeanu3alyi.

CeromHst TamKeT CIIocOOEH Ha MHOTOE U 3TOH €ro BO3MOXHOCTBIO TaK)Ke IOJIb3YIOTCS
MHOTHe. Y Ka)XA0T0 cBOU HaMepeHus U 1end. OfHaKo rajpkeT 3aMeHII co00i ueoBexa
W KaKk HH CTPaHHO 4YEJIOBEYECKOro OOIIEHHWsS CTaHOBHTCS Bce MeHbmle. Jlromu
MPEANOYUTAIOT POCTO TOCIATh CMC-KY, IIEPENOCTUTh KApTHHKY, YeM MPOCTO HabpaTth
HOMEP U MOOOIIATLCS BKHMBYIO, HE TOBOPS YXKE O IMYHBIX BeTpedaxl. A sauem? Benw
YeJIOBEK SKOHOMUT BpeMsi. MOXKHO JIMIITHUHI pa3 ¢ UCHOIb30BaHNEM Tele(hOoHa, KOTOPBIi
BCET/A 0] PYKOH, TOCMOTPETh BHACOPOIHKH, (DMIIBMBI, TIOUTPATh B KAPTOUHbIE UIPHI,
MOCHyIIaTh MY3bIKY, BHPTyalbHO HOCETUTH JIIOOYIO JIeKIMI0 M T.I. Bce 310 crano
JOCTYIHBIM W PEagbHO IOCTHKUMBIM. YENOBEK CTal 3KOHOMHTH BPEMs, HO YTO OH
JieNlaeT ¢ COKOHOMIIEHHBIM BpeMeHeM? OTBeT Ha JaHHBIM BOIPOC IIOBUCAET B BO3YyXE.

Kax BHAHO, B 9TOH BHPTYaJbHOH peambHOCTH, KOTOPAask YK€ JaBHO CTalla JaHHOCTHIO,
OTCYTCTBYET JKMBOE CYILIECTBO, YEJIOBEYECTBO YTPAYMBAET BU3yaIbHBIH KOHTAKT M HET
HHUKaKOTO YyBCTBa OTBETCTBEHHOCTH 32 CBOU JICUCTBHUS. DTO OTpaKkaeT IPaHH JOJDKHOTO
MOBE/ICHHS B TAKOH Mapagurme, rie MornpocTy MOpalbHble YCTOH O0ILECTBA CTAaHOBSITCS
(daHTOMOM.

[Tnoxo nu 310? Ha camom jiene He Tak yX BCE BBITJIIIUT NMECCUMHCTHYECKU, KaK 3TO
MOXET TI0Ka3aTbCsi. Bo BceM 3TOM €cTh MHOTO palMOHANIBHBIX BEWIEH, W C 3THUM,
MOXKamyid, 6ECCMBICTIEHHO CIIOPUTHh M 00poThesa. OHAKO BXKHO B 3TOH CBS3M COBCEM
apyroe. YenoBeky cTan Ommke HE YeENOBEK, HE JXHMBOE CYIIECTBO, a TaJUKET,
($yHKIMOHAJIBHOE TEXHUYECKOE ycTpoiicTBo. M He 6osee Toro. C pa3BuTHeM mporpecca
U HAY4YHBIX JIOCTI/DKCHI/Iﬁ B TPOIOPIMOHATIBEHO 06paTHOM HanpaBJICHUU OBUXETCA
YeJoBeuecKass CYIIHOCTb, OObIYHAs HPABCTBEHHOCTb W MOpAJIb CMEHSETCS HWHBIMHU
“mpaBuiaMu UTpsl”. Y ecnu XpUCTHAHCKOW MOpany OOJbIIe HET, TO €CTh COBCEM HHAs.
DTO MecTO He MOKET OBITh HE 3allOJHEHHBIM. [ 3TO HpaBCTBEHHAs OCHOBA — UJIes 1IPaB
yenoBeka. PaKTUYECKH CErO/IHs YEIOBEK ITOCTaBHI ce0sl Ha MecTo Oora M 3aMEHMII €ro

1 Stinild L. (2019) Children’s rights: between UN convention on the children’s rights and ECHR towards a new
international court?. Yearbook human rights protection/ Protection of the rights of the child “30 years after the
adoption of the convention on the rights of the child ”,Number 2, (pp. 27-45). Novi Sad: Provincial Protector of
Citizens — Ombudsman; Institute of Criminological and Sociological Research in Belgrade.
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c000ii. CBepXHOBEII 4eJOBeK, 0 KOTOpoM Hekorna mucan @. Humrme, yxe MOsSBHICS.
OTOT YeNoBEeK BEPUT UCKIIIOUUTEIBHO B c€0s, B HAyYHO-TEXHIUUECKUI Mporpecc, OCHOBOM
€r0 CYyIIECTBOBAHHUS WM OBITHS SBISETCA HACOJOTHA mpaB uenoBeka. Ocramock Aeno
TOJIBKO 32 MaJIBIM — ITOCTUYb (peHOMeH OeccMepTHst!

Takum 00pa3oM, COBpEMEHHBIN YEJIOBEK 3aMKHYJICS B ce0e, JKUBET TOJBKO I ce0st U B
CBOE YJIOBOJILCTBUE M 3Ta WEOJIOTHSI HAapIMCCH3Ma CTaja NMPOHHUKATh B IIPaBO, C €ro
TOTAJBHBIM Y UMIICPATHBHBIM 3HAUYCHUEM U IOMHHAHTOH NpaB YesIOBeKa.

Hapsiny ¢ aTuMm U “syelika oOuiecTBa” — ceMbsi — yTpaTiiia cBoii ctaryc. OHa He Hy)KHa
yenoBeKy. Ecim paHplue cembsi ObUIa CBfi3aHA C OIPENCICHHBIMH CMBICIIOBBIMH
LEHHOCTSIMU U CKOpee B HEKOTOPOM POJIE SIBJSIACH JIEMEHTOM BBDKUBAHHMS, TO TEHEPh
OHa MPOCTO NPEBPATHIACH B PYAUMEHT COBPEMCHHOT'O YEJIOBEYCCTRA.

Jnst Toro, 4TOOBl YIOBJIETBOPUTH CBOM WHCTUHKTUBHBIC MOTPEOHOCTH, COBPEMEHHOMY
YeJIOBEKY HE 00s3aTeIbHO 3aBOIUTE CEMBIO, HET TAKOW HY>KJbI B IPUTOTOBIICHUH MTHIIH,
yciayrax Obita, JOMallIHeM X03siiicTBe U T.1. CeroiHs Bce 3T0 MOXKHO ClIeNIaTh 1 00pecTH
OTHOMY 4YEJIOBEKY M JJIsI 3TOT0 BOBcEe HE TpeOyeTcs HCKAaTh BTOPYIO IIOJIOBHHY.
YenoBedyecTBO CO3/1aJI0 MAcCy BO3MOXKHOCTEH, YTOOBI CYIIECTBOBATh OJHOMY: CETOIHS
YeJIOBEK MOXKET 0e3 Tpyla YJOBJIETBOPUTH CBOM JIIOOBIE >KENaHWS, HE PACCUUTHIBAS

OTAaBaTh YTO-TO B3aME€H U IIPU 3TOM OH HUKOMY HUYEM HE 00s13aH.

CaMocCTBb 4eJI0BeKa M €ro CaMOCTOSATEIbHOCTh O0OHAXKIIIO TIPOOJIEeMY OMHOYECTBA, HO 3TO
OIMHOYECTBO TEIMEeph JIETKO 3alONHSETCS pPAa3TUYHBIMH TapKeTaMH M HHTEpHeT-
pasBiieueHusIMH. [lonpocTy cCOBpeMeHHBIH YenoBeK OOMTCS OCTAaThCs Ha €MHE C CAMHUM
co00if, mpuciTymaTbesa K cede W MOHATh TOT CMBICT M NpeIHa3HadYeHUe, paanu 9ero OH
cymecTByeT. OTHaKO HY’KHO JIX €MY 3HAaTb 3TOT CMBICI?

2. KakoBbIM e OyneT NpaBo B 3TOH MapajurMe, KakoBa pOJib YrOTOBaHA eMYy:
00CITy)KMBaHHIO HWHTEPECOB TOCIHOJACTBYIOIIMX KJIACCOB M 3NUT MM ke Oopnba 3a
CIPaBENIUBOCTD U YEIIOBEUECKOE JOCTOMHCTBO?

Hac stot Bompoc mHTEpecyeT B IUIOCKOCTH €ro TJIABHOTO JaMOKJIOBAa Meda B pyKax
rocyapcTBa — IpaBa yroJlOBHOTO U AUJIEMMBI O TOM, YTO CUUTATh MNpecTymieHueM. He
CEKpET B 3TOH CBA3M, YTO YTOJIOBHOE IPABO JOCTATOYHO KOHCEPBATHBHO W OHO HE CTOJIb
M3MEHYMBO B CBOMX OCHOBHBIX HHCTUTYTaX, KAK HHBIC OTPACIH IpaBa. MOTyT MEHATHCS
(OPMYITMPOBKH pa3IMYHBIX COCTABOB IIPECTYIUICHHWH, KPUMHHAIM3UPOBATHCS MITH
JCKPUMUHAIIM3UPOBATECSA  ONpEICIicHHass 001acTh  OOIIECTBEHHBIX  OTHOILICHHIA,
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BBOJUTHCS HOBBIC ITOJIOKEHHS B YCTOSBIIHNECS HHCTUTYTHI, BBl HAKa3aHUN H T.1., HO
CYIIHOCTh TOTO, YTO KMEHOBaTh IMPECTYIUICHUEM YK€ JOJTHe TOJbl OCTaeTCs
HEU3MCHHOM.

B Hacrosimiee BpeMsi yroJIoOBHOE IIPaBO MTO3ULMOHUPYETCS CMEHOM MapajurM U TeOpeTH-
YEeCKMX KOHLCNIMHA. YXKe HEeT TOro KJIACCHYECKOro YrOJIOBHOTO IIpaBa, KOTOpOE
cymecTBoBasio B XX Beke. CeroHst yrojoBHOE IIPaBO XapaKTepH3yeTCs IUTI0PaTN3MOM
B3[JILIOB, Pa3sHOOOpa3WeM KOHLENIMHA M TEOPETHYECKHX IOCTPOCHHH HOBBIX
WHCTUTYTOB, OTpUIIAHHMEM 0a30BBIX IOCTYJIaTOB, KOTOpbIE paHee Ka3aJHCh
HE3bIONIeMBIMH  (TIOHATHS TNPECTYIUICHHS W YrOJOBHOM OTBETCTBEHHOCTH, COCTaBa
IpecTYINIEHNA U Ap.). YTONIOBHOE IIPaBO BCE Yallle MPeAIaraloT paccMaTpUBaTh HMEHHO
B I[IMPOKOM CMBICNIe, HAIOJOOWE 3amaJHOCBPONEICKUX CTaHIApTOB B TpHUale
NPECTYIJICHUE-TIPOCTYIIOK-TIPABOHAPYILICHUE, B pe3yJbTaTe 4Yero YK€ CTAaHOBUTCS
HEBO3MOXKHBIM H30€KaTh pepOpMHUPOBaHHS OXpaHbl MYOIUIHOH cepbl 00IEeCTBEHHBIX
oTHomeHUH (XuiroTa, 2020).

Bce 310 cramo BO3MOXHBIM Onaromapss TOMY, 9YTO OOIIECTBO BCTYNHJIO B BEK
HH(POPMAIMOHHBIX TEXHOJOTHA W CBOE JajbHEUIIeE Pa3BUTHE MOIYYMIH IPOIECCHI
riobanu3anuy. Jmoxa MOCTMOJCPHI3MAa HaBs3bIBACT HOBYIO METOIWKY HCCIIEIOBAHUH,
B TOM YHUCJIE U B yrOJIOBHOM IIpaBe, a KPUTHUKA COBPEMEHHOCTH, HApPSIy C METOJIOM
JNEKOHCTPYKIMH, sIBISETCS Oa30BBIM TONYKOM U TPOBEACHUS MAacCIITaOHOM
MOJICpHU3AIMU OOIIECTBEHHBIX OTHOIICHUH B MOCTUHAYCTPHAIBHYIO 3MOXY (XHUIIOTA,
2016 : 21). Takoe MONOKEHUE JIE)T UMEET KaK IOJIOKUTEIBHBIC, TAaK M OTPHUIIATEIEHBIC

YEPTHIL.

[o 3TO¥ mpUYMHE BOMPOC O MOHMMAHUK TOTO, YTO TAKOE MPECTYIUICHUE IPHOOpETaeT
oco0Obie hopmel. M femo naxe He B TOM, TOJDKHO JIU JaHHOE (hYHAaMEHTAIbHOE TIOHSATHE
OTpakaTh OOIIECTBEHHYIO OIACHOCTh U IIPOTHUBOIPABHOCTH, MPOOJIEMa COCTOWT B
CYIIIHOCTHOM MOHMMAaHHHA TOTO, YTO MBI WMEHYEM CaMbIM OITACHBIM JEITHUKTOM B
TOCYIapCTBE, KAKOBBI aCTIEKTHI €r0 COOTHOIICHHSI C MHBIMU MTPAaBOHAPYIIEHUSIMHU U KAKUM
00pa3oM HaIONHSAETCS COJEPKAHUE CAMOT0 MOHATHA ‘mpectymuieHne”. Otcromga u
BBITEKAIOT BOMPOCHI O TMOHWMAHWUU TOTO, YTO JK€ MPEJCTaBIsieT COOOH JaesHHe Kak
0a30BBIii MMPU3HAK MPECTYIUICHHS, TOJDKHO JIM MPECTYIUICHUE COAEp)KaTh yKa3aHHE Ha
BHHOBHOCTH M HAKa3yeMOCTh, a €CITH 3TO TaK, TO TOTJA B YeM OTIIMYUE TIPECTYIIIICHHS OT
cOCTaBa MPECTYIUICHUSI M KaKOBO MpEHA3HAYCHHE MOCICIHET0 MHCTHTYTa B OOLIEM
MTOCHIJIE O TOM, YTO MBI UMEHYEM TIPECTYTUICHUEM.
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Bonee TOro, BBeleHHWE WHCTUTYTa aJMHUHHCTPATHBHOW MPCIOAMIMA B YrOJOBHOE
3aKOHOJATEIhCTBO MOABIMACT HA HOBBIH YPOBEHBb BOMPOC O KAYCCTBEHHBIX MPH3HAKAX
MPECTYIHOTO JICSHUSI U HEOOXOJMMOCTH €ro PacCMOTPEHHUH B IIMPOKOM CMbICIe (B
TPWIOTHH TPECTYIUICHUE — MPOCTYNOK — MpaBOHapymieHue). [[oHMMaHWEe BHHBI U
BUHOBHOCTH YKa3bIBAE€T HA BO3MOXKHOCTh MPUBJICUYEHHSI K YTOJIOBHOW OTBETCTBEHHOCTH
KOPIIOPAaTHBHBIX 00pa30BaHUil, COOTBETCTBEHHO, NPU TAaKOW IMOCTAaHOBKE BOIPOCA,
CMEIIAIOTCST aKUCHThl B 3HAYEHHH JAHHOTO TpH3HAKa JUIS OOIIEro MOHSITHS
“mpecTyIuieHne”, a HaKa3aHUe CMEHSETCS MepamH YroJIOBHO-NPABOBOTO BO3ACUCTBUSA.
Ecnu 3T0 Tak, TOrIa HaKa3aHHUE Y)K€ HE MOXKET SIBISITHCS TeM NPU3HAKOM MPECTYIIICHHS,
0 KOTOPOM MBI CETO/IHS TOBOPUM U Ha KOTOPBIN yKa3bIBaeT 3akoHoAaTenb (I1ynoBouxuH,
[epbakos, 2020 : 630).

Cka3aHHOE TOBOPUT O TOM, YTO KJIACCHYECKHE KAHOHBI IIKOJIBI YTOJIOBHOTO IIpaBa
TIOJIBEPTaIOTCs HE IPOCTO KOPPEKTHPOBKE, HO (pyHIaMEHTaNbHOMY cilIoMy. BakHo
TOJIBKO IOTIBITAThCS Pa3IiIsAeTh, HAa YTO MPOM30HAET 3aMeHa. Takas 3aMeHa He MOXKET
COCTOSITBCA B OJHOYACKE, ATOro He mnpomsoiaer. Ho cerogusa Mbl MokeM BHAETH
TEHJICHLIMK ¥ HEeKHe OOIIne 3aKOHOMEPHOCTH B ()OPMYIMPOBAHHM OCHOB MOHHMAaHHS
TOTO, YTO MBI Oy/IeM UMEHOBATh NPECTYIIICHUEM.

CerojHsi IpecTyIUIEHHE — 3TO BCerja JiesiHue, KOTopoe o0ianaeT psaoM IPHU3HAKOB.
Bomnpoc MoXXeT cocTOsATh TOJIBKO B TOM, KAaKO€ 3HaU€HHE MMEET TOT WM MHON NPH3HAK,
MOXKET JIM OH TOTJIOIIATHCS APYTUM, Lielieco00pa3Ho JIM 1aBaTh Pa3BEPHYTHIN IepedeHb
9THX TPHU3HAKOB W T.[., HO TO, YTO TPECTYIUIEHHWE — 3TO OIpPEIEJICHHOE OIacHOe
MOBE/ICHHE, KOTOPOE M MOJJIKUT HAKa3aHUIO, MO0 CYTH CBOCH OCTAaeTCS HEM3MEHHBIM.
Os3HavaeT JIn CKa3aHHOE, YTO YTOJIOBHOE IPAaBO OKA3aloCh BHE 3MIOXH M BHE BPEMEHHU U
MOHSTHE TOTO, YTO HMMEHOBaTh MPECTYIUIEHHEM O0Ka3anoch (yHIaMEHTaJIbHBIM?
Heyxenu yrojoBHoe npaBo U ero 6a30Bble MHCTUTYTHI O IPECTYIUIEHUH U HAKa3aHUH TaK
W OCTaHYTCS HEM3MEHHBIMH M YCTOST MOJ| HATHCKOM TOTAIbHOW IM(POBHU3ALUHN U

riaobanmu3anuun?

B 3Tl MI0CKOCTH MOKHO CKa3aTh, YTO YTOJIOBHOE MPABO TOKA JACPKUT 000POHY H TIOKa
€ro IEHTPabHBIE TIOHATHS HE MOJABEPTAOTCS CYIIECTBeHHON Bepudukanuu. OIHaKO Ha
CcaMoOM JieJie 3TO HEe COBCEM TakK, U CKBO3b MIPU3MY 3aKOHOJATEIbHBIX HOBEJUI U IIOCTOSIHHO
MEHSIOIIEHCS ~ MPaBONPUMECHHUTEIIFHOW  TPAKTUKHM  MOXKHO  YBHIETH  IIEpPBBIC
3aKOHOMEPHOCTH MPEOOPA30BAHUS MHCTUTYTA O MPECTYIUICHUH, (HOPMYIUPOBAHUU HIICH
0 TOM, YTO HaKa3aHWIO MOJIC)KUT HE TOJIBKO JAESHUE, HO U caM JesTelb, CBo00a BOIH
OOJIBIIIE HE SBJISACTCS KPAcyroJIbHBIM MPUHIUIIOM JIMYHOW BHHOBHON OTBETCTBCHHOCTH,
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U YTOJIOBHOW OTBETCTBEHHOCTH JIOJDKHBI IIOJUICKATh HE TOJIBKO (DH3NUYECKUE JHIA, HO U
JMIA IopUIMYeckre (KOpIopaTHBHBIE 00pa30BaHus).

IMpoucxomut muBepcupukanus yromosaoro npasa (Pavlovic, 2020 : 34).

3. TlapagurmanbHas KOHICIIIMS CErOJHAIIHETO MHpPa, pa3BHBas HOBBIC (HOPMbI
HeonuoOepanu3Ma, CTapaeTcsi HU3BEPTrHYTh TOCYJapCcTBO, OTOJIBHHYTH €r0 Ha BTOPOU
IUIaH, BBIHOCS HA MEPBBII — PBIHOK W €ro CaMOpETyJIHpPOBaHHE. 37eCh MPOIece
caMoperyJISILUY SBISICTCS TNIABHOM JOMHHAHTOW BO BCex chepax OOIIECTBEHHOM KHU3HU
M BO BCEX OTHOIICHHSAX, BKJIIOYAS MPaBO. ITO OOYCIOBICHO ILTIOPATN3MOM B3TIISIOB U
ujied, MOCTMOJCPHHUCTCKOM METOMOJOTMe#l MPOBEJCHUS HAYYHBIX HCCICIOBAaHHUN H
pa3paboTKO#l OCHOB TOTAJLHOTO pehOPMHUPOBAHUSA 3aKOHOIATEIbCTBA. JlaHHBIC
TEHICHIIUHN XaPAKTEPHBI U IS POJIOJDKAIOIIETO COXPAHSITh CBOK KOHCEPBATHBHOCThH —
yronoBHoro npasa (Khiluta, 2021).

[Ipu »TOM, ecii COBpEeMEHHOE TOCYAapCTBO MPOJOJDKACT JIEPKATh YTOJIOBHOE MPaBO B
CBOMX PyKax, TO HICOJOTHs HEOJUOepain3Ma CTPEMHTCS K JUBEPCHUGHUKAIMHA STOrO
mporiecca, MOTOMY KaK TOCYAapCTBO HE JTOJDKHO BBICTYIATh TOH CKPEToil, KOTOpoe OBl
YAEPKUBAIO OOIIECTBO U COXPAHSJIO MOHOIIOJMIO HA HACWIIHME, YNPaBJsIs MPOIECCOM
OTIpE/ICTICHUsT TOTO, YTO ©CTh HPECTYIUIEHHE, W BBHIOOpa Mep BO3ICHUCTBHUS Ha JIHIIO,
JIOTYCTHUBIIIEE OTCTYIUICHWE OT COOJIOACHMS YCTAaHOBIEHHBIX TPaBUI W BBIXOJ 3a
“mpenensl 3aKoHa”.

I'moGanbHast cMeHa CyLIECTBYIOLIMX MApaJurM IIOKa ellle He HACcTYIMIa, OJHAKO yxKe
CEerofiHsl OYEBHIHBI OIPE/CICHHBIC TCHACHIMU M 3aKOHOMEPHOCTH Pa3BUTHS CaMOro
YrOJIOBHOTO IIpaBa. BoT 31€ck 1 BO3HUKAET BONIPOC O POJIM YTOJIOBHOT'O IPaBa P CMEHE
KOHLETIIMHM OOILIECTBEHHOTO Pa3BHUTHS, Nepexoja K MHYOPMAalMOHHOMY OOIIEeCTBY. A
HMMEHHO, OyZIeT JT OHO OCTaBaThCs MyOIMYHON OTpacibio WM Ooblie BOMpaTh B ceds
JIMCTIO3UTHBHBIC AJIEMEHTHI M YacTHOIIpaBoBbIe Hadana? [1pu Takoil mocraHoBKe BoIpoca
(¢hyHIaMEHTAIBHBIN TPU3HAK TPECTYIUICHHS I TOCTCOBETCKUX CTPaH — OOIIeCTBEHHAS
OIacHOCTh — Oouibllle HE OyAeT JUKTOBaTh (JOPMHUPOBAHUE CYIIHOCTH M COAEPIKAHUS
LEHTPAIBEHOT0 MHCTHUTYTA /ISl yTOJIOBHOTO IpaBa — NPECTYIUIEHHS, U ONIPEACIATH (OPMBI
Pa3BHUTHsI yrOJIOBHOTO MpaBa.

ITo cytu roBopsi, 0OLIECTBEHHAs] OMACHOCTh — 3TO, B HEKOTOPOW CTEICHU, HIICOJIOTHS
MPOSIBJICHUS] MAPKCUCTCKHX UJICH B yrOJOBHOM MpaBe, KaK U OTHOIICHHSI COOCTBEHHOCTH
— 3TO MapKCUCTCKAas HJEs MaTCPUAILHOCTH WM IMPUCBOCHHOCTH Bemmu. Ho ecnu Mbl
TOBOPUM 00 OOIIECTBEHHOH OMAacHOCTH TPUIMHEHHS Bpeaa (WM yrpose ero
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MIPUYHHEHUS), TO HETPEMEHHO BO3HHKAET BOMPOC: KOMY (HJIM YeMy) B TaKOM CiIydae
NIPUYUHSETCST BpEN WM CYIIECTBYeT yrpo3a ero mnpuyuHeHusi? OOIecTBEHHBIM
otHomeHUAM? Ho B OCHOBE TakuX OOLICCTBEHHBIX OTHOLICHHH JIEXKAT JHAMETPAJIBbHO
MIPOTUBOIIOJIOKHBIE HHTEPECH! PA3JIMYHBIX CYOBEKTOB, U BIIOJIHE MMOHSATHO, YTO €CJIU MBI
pa3pblBaeM STH OTHOLICHHMS ¥ HAayMHA€M HX JCIHTh, TO BO IJIaBE JIGKUT HJIes
IUTIOpajIu3Ma YrOJIOBHO-TIPaBOBOM OXpaHsI 00IIeCTBEHHBIX OTHOIICHUH
HETOXKJECTBEHHBIX COLMAJBHBIX IPYIII, KIACCOB, KOJIEKTHBHBIX 0Opa3oBaHUH M T.H.
O4eBHUIHO, YUTO B 3TOM CUTYallUU aKIECHT HE MPOCTO CMEINACTCS C MyOIMYHOM B YaCTHYIO
cdepy, a ykaspiBaeT Ha (yHIAMEHTAJIBHBIA yXOJI OT €QMHOTO KOHIIENTA pa3pellcHUs
YTOJIOBHO-TIPABOBBIX KOH(UIMKTOB M MEpeAavyd AaHHON (PYHKIMM HMHBIM ITyOIWYHO-
KOPIIOPaTHBHBIM 00Pa30BaHUAM. A B TAKOM CIIy4ae M IOHATHE TOTO, YTO MPEACTABIACT
c000ii pecTyIUIeHNE, JOJIKHO OBITh IEPECMOTPEHO.

OnHako ecian Mbl TOBOPUM 00 MHBIX CyOBEKTax ITyOIMYHO-IIPABOBOM Cepsl, TOMUMO
roCy/lapcTBa, TO BO3HHKAET €lle OJMH BOIPOC: B YbMX MHTEpecax OyayT AeHCTBOBATh
TaKWe OpraHW3alMy WIN ITyOJNYHO-KOPIOpaTuBHBIE 00pa3zoBanusa? [IoHATHO, YTO HE B
HHTEpecax BCEro oOIIecTBa WM TOCYAapCTBa B IEJIOM, a Y3KOW IPYIMIIBI JIMII, KOTOpas,
MIPAaKTHYECKH, U OYAET pemaTh, 4YT0 MPECTYIHO, & YTO — HET, 00JIeKast 3TO B Pa3IUIHbIC
¢dbopMaTbl, B TOM 4YHCIE€ W 3aKOHOJATEJIBHOTO pEryJIMpOBaHUSl OOIIECTBEHHBIX
OTHOIIEHHH YTOJIOBHO-NIPABOBBIMHU CPEJCTBAMU.

TakuM o00pa3om, uAeOJOTHsl HeonuOepaiu3Ma HENPEeMEHHO CTaBHT BOIIPOC O
TUOepaTbHOH — MHOTOYPOBHEBOH YTOJIOBHOW OTBETCTBEHHOCTH Pa3lIMYHBIX THIIOB
OOIIeCTBEHHBIX OTHOILICHUNA. M B MepBYI0 oOdYepenb 3TO Kacaercss 0a3OBBIX IS
mudepan3Ma MeHHOCTeH — COOCTBEHHOCTH M SKOHOMHYECKOW AesTenbHOoCTH. OTCIoaa
CTAHOBSTCS TIOHATHBIMHM TIOMIBITKH Pa3BECTH YrOJIOBHYIO OTBETCTBEHHOCTH ISt
JOJDKHOCTHBIX ~ JIMI[ TOCYJApCTBEHHBIX M  HErOCYAapCTBEHHBIX KOPHOPATUBHBIX
o0pazoBaHuii, MPETyCMOTPETh 0COOBIE POPMBI TIPUBIICUCHUS IOPUINIESCKUX JIHIT (MITH UX
pyKOBOIWTENEH, COTPYAHMKOB W T.JI.) K YrOJOBHOW WM aJIMHUHHCTPATHBHON
OTBETCTBEHHOCTH U T.1.

B uactHOCTH, B HacTosimee Bpemsl ITMOEpTapHaHCTBO BCE HACTOMUYMBEE CTapaeTcs
JMUKTOBaTh IS HAI[MOHAIBHBIX IPABOMOPSAKOB  YCIOBHS 0COOOTO  CBOMCTBa
HACTYIUICHHST YTOJIOBHOM OTBETCTBEHHOCTH Ui JOJDKHOCTHBIX JIMI[ OpraHU3aIui
HETrOCYIapCTBEHHOW (OpPMBI COOCTBEHHOCTH. JTa WUJAEs TIOKOUTCS HAa KaHOHAX
HETIPUKOCHOBEHHOCTH YAaCTHOW COOCTBEHHOCTH M WHTEpeca COOCTBEHHHKA, Kak
TakoBoro. OHa HE MOXET HE NPUBICKATH BHUMAHHS W PACHIUPATH PSAIABI CBOUX
CTOPOHHHKOB, T.K. B 3TOM Cllyda¢ HMMEHHO CaM COOCTBEHHHK peIIacT, HapyIICHBI
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(yIJ.lCMJ'IeHBI) €ro 1npasa U 3aKOHHBIC UHTEPECHI WJIN K€ HET, CTOUT JIN JIMIO IIPUBJIEKATH
K OTBECTCTBCHHOCTHU HJIM HC CTOMUT. ﬂaHHLIﬁ P MOXKHO NPOAJOJIKUATL U AaJice.

OnHako B 3TOH cuTyalMu HENb3sl HE OOpaTHTh BHHUMAaHHE Ha TO, YTO 3TH IMOCTYNATHI
pa3pbIBalOT MOHOIOJHUIO TOCYAAapcTBa Ha NMPHUMEHEHHE HACWIUS — B JJAHHOM Cllydae
MIPUBJICYCHHS JINIA K YTOJIOBHOW OTBETCTBEHHOCTH, JOIYCKAalOT Bce Ooiee TIyOokoe
NIPOHMKHOBEHHE YaCTHBIX Haudall B MyOauuHyro chepy. B npunmune, HaBepHoe, Tak U
JOJDKHO OBITH, HO BaXKHO B 3TOH CBSI3U BHJETh PaMKH 3TOTO IPOIECCA U €T0 TPAHHIIBL.

BriosiHe MOHATHO M TO, YTO B OOCY)XJaeMOM KOHTEKCTe COOCTBEHHHMK OyJeT Bceraa
3a00THTHCA O CBOMX YAaCTHBIX MHTEpEcax, HO HUKaK HE O TOCYyJapCTBEHHBIX. B ciydae
KOH()JIMKTAa HMHTEPECOB NPUOPUTET OyNeT OTAaBaThCsi YacTHBIM, HO HHUKOIZA HE
TOCYAapCTBEHHBIM HHTEepecaM. TeM He MeHee, B JaHHOM CiIydae OYCHb Ba)XKHO HATH
OanaHc, MOTOMY 4TO, C OJJHOI CTOPOHBI, TOCYJapPCTBO HE MOXKET OBITh “‘Cylbel B CBOEM
COOCTBEHHOM Jienie”’, HO, ¢ IPyrol CTOPOHBI, YpEe3MEPHOE PACIIUPCHNE JACTHBIX Havdall
MOJIPHIBAET KIACCHYECKHUE OCHOBHI YTOJIOBHO-TIPABOBOTO BO3CHCTBUS.

OTO CB3aHO ¢ TPOCTOH akcMoMod. B Hacrosmee BpeMs TpaHCHAIMOHAJIbHBIE
KOpHopaIuu Bce 00jee aKkTUBHO 3aHATHI MPOOIEeMOl MOMCKA HOBBIX UCTOYHUKOB COBITA
MIPOIYKIINH M TTOTYYEHHS CBEPXIIPHObUICH. ITO TpeOyeT yMEHbBIIEHUS 3aTpaT, n30eraHns
PUCKOB W BO3MOXHBIX HETATUBHBIX HOCJ’IG}ICTBHI?I B BHJC BCPOATHOCTHU OBITh
TIPUBJICYEHHBIM K YTOJOBHOM OTBETCTBEHHOCTH 3a Pa3IMYHOTO POJa 3JI0YNOTPEOICHUS
1 SKOHOMHYECKHE IpaBOHAPYIIEeHUs. Pemenne mogo0HoM 3axa4un TpedyeT NpoBeaeHUs
TIOJIUTHKH TIOCTETIIEHHOTO CMATYCHHS MOHOIIOJIMH TOCY/AapcTBa B cepe YroJoBHOTO
CYJIOIIPOU3BOJICTBA, Iepeadn 3THX (DYHKUUI WHBIM KOPIOPATHBHBIM 00pa30BaHUSIM.
Hano cxa3ate, 4To 3Ta TEHIECHIMS XapaKTepHa Ul MHOTHX CTpaH, OZHAKO B OOJbLIEH
CTENIEHU OHA XapaKTepHa AJIs CTpaH C pa3BUBarolleiics 3koHOMUKOM. IleyanbHo, 4To Ha
3TU PEJbChI CETOJHS CTAHOBUMCS U MBIL.

Bwmecto TOTO, 4TOOBI CaciIaTbh UCKIHOYCHUA U3 TIPpaBUI U 0003HAYNTH JOIIOJTHUTCIIbHBIC
YCIIOBHSI ~ NIPHUBJICUEHHS JOJDKHOCTHBIX JIMII YacTHOM cdepsl K  yroJoBHOI
OTBETCTBEHHOCTH [0 CPAaBHEHHIO C TOCYJApCTBEHHBIMH JOJDKHOCTHBIMU JIMLAMU
(JTrIaMu, 3aHUMAOIITIMH TOJDKHOCTH B TOCYTAPCTBEHHBIX YUPEKICHUAX, TPESIIPUATHIX
U OpraHW3alysX), Mbl IOJHOCTHIO HAYMHAEM CMEIIATh INPHOPHUTETHI B CTOPOHY
HETOHSTHON TuOepanu3aliy yrnpasieHdeckoi cdeprl. [IOHATHO, UTO B 3TOW CHTYyaI[UH
HEe ciexyerT OpocaTbCcs B KPaWHOCTH M JIOIYCKaTh WM3BECTHBIC NMEPErHObl B JIaHHOM
BOTIPOCE, YTO MOXET BBIPAXKAThCS B TOTAIBHOM TOCIIOJICTBE TOCYAapcTBa BO BCEX
00JacTAX M CEerMEHTax OOINECTBEHHOW Xu3HU. OHAKO ciefyeT u30erath W APyrou
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KpaifHOCTH — dYpe3MepHON JTHOepaan3anui SKOHOMUKH U CQephl YIpaBieHHA. JTO, B
KOHEYHOM MWTOre, IPHUBENET K XaoCy M HECIOCOOHOCTH TOCylIapcTBa paspellarb
YTOJIOBHO-TIPAaBOBBIC KOH(IIUKTEL.

OueBHIHO, YTO COOCTBEHHUK HUKOT1a He Oy1eT HHULMATOPOM BO30YKICHHUS YTOJIOBHBIX
JIeT B CBOEH KOMITaHWH (IIPOTHUB CBOMX COTPYIHHUKOB) HIIH e, 00JIee TOT0, CTAHOBUTHCS
Ha IMyTh NPHBJICYEHUS CaMOro cedsl K yroJOBHOM OTBETCTBEHHOCTH. JTO abcypaHas
curyanust. KomeKTHBHBIE OpraHbl TAKOTO IOPUANYECKOTO JIMIA HE MPUMYT IOJOOHBIX
PELLICHUL, eIy IPH ATOM He OyJIeT 3aTparuBaThCs YeH-TM00 UHTEpEC U JIMYHAs BBITOJIA.
B Takoif curyanmm BBIBOA HampammBaeTcst caM 1o cebe. KTo Brmameer xommanumen
(KOHTPOJIBHBIM ~ TIAKETOM  aKIMi) WM SBJISETCS COOCTBEHHHKOM HMYIIECTBa
OpraHM3alliH, TOT U ONpEICISIET CyAbOY HE TOJBKO IPEIIPHUIATHS, HO U KOHKPETHOTO
YeJoBeKa B 3TOM MPENNPHUATHH. A B JJaHHOM Cllydae Bcerja OyneT CyIIeCTBOBATh
KOH()JIMKT HHTEPECOB, M HAa 3TOW II0YBE BO3MOXKHBI PA3IMYHOTO POJa 37I0YHOTPEOIeHNS,
MOJIKYT U T.1.

B Takom ciydae rocymapcTBO OKaxeTcs OeCCHIBHBIM M (DAaKTHYECKH YCTPAHUTCS OT
BO3MOXKHOTO Pa3pelieHHs YTOJIOBHO-TIPABOBBIX KOH(IMKTOB U 3al[UThl HHTEPECOB, KaK
CyOBEKTOB XO3AHCTBOBAaHMS, TaK W YaCTHBIX JHL. Bpsx sm 310 chopmupyer
CTaOMJIBHOCT, W 37I0POBYIO0 KOHKypeHIHWto. KpynHble KOMIIAaHMU-MOHOIIOJIUCTHI
(haKTHIECKH OKaXKyTCsl TEMH CyObeKTaMH, KOTOpble OyyT Ha CBOEM YpPOBHE pa3peliaTh
CYIIECTBYIOIINE ITyOIMIHO-TIPAaBOBbIE KOH(MDIMKTHI B YIIPABICHYECKON U SKOHOMUYECKOH
cdepax, T.K. JOMUHHUPOBAHHUS TOCY/IapCTBa B YrOJIOBHO-NIPAaBOBOW 00yacTH Oosnblie He
Oynet. Ho 310 He Tak cTpamiHo, Ha caMOM Jiejie, 10 CPaBHEHHUIO C TeM, YTO B JAHHOM
cilydyae HH O Kakod cB0oOOJe M KOHKYpPEHLMHM pedH yxke Oojplie WATH He Oyger.
TpaHcHanMOHANBHBIE KOMIIAHHM B TAaKOM CIydae MpPEBpaTATCsA eme Oojbplie B
CBEPXMOHOIIOJIHMCTOB M HHUKOTJa HE JOMYCTAT Ha PBHIHOK ApYrux cyowekros. [To cyrn
Jena, HAIMOHAIBHOE 3aKOHOIATENbCTBO OyJeT pas3BUBATBCA TONBKO B OJHOM
HaTIpaBJICHUH, ¥ KOPPEKTHPOBATHCSI B CTOPOHY 3aIIUTHI TIIO0ATBHBIX MIPOKOB M HX

HUHTEPECOB.

OTtux KpaifHOCTeH HyXHO m30eXaTh, KakK, BIPOYEM, M TeX, KOTOPHIE CYIIECTBYIOT
cerogHs. Upe3sMepHOe 3aciibe rocynapcTBa BO BceX cdepax oOMmIECTBEHHOH KH3HH
MIPEBPAIIAET €r0 B MOHCTPA C “TaMOKIOBBIM MEYOM” B BUJIE BOBMOXHOCTH JIFOOOTO OBITH
MIPUBJICUCHHBIM K YTOJIOBHON OTBETCTBEHHOCTH. B 3TOM cilydae, Kak MBI YK€ TOBOPILIIH,
Ba)KHO HaiTH pa3syMHbIN 0OaJaHC YaCTHBIX M IyOJIMYHBIX HHTEPECOB B YIPABICHYECKON
(cmy»cOHOW) MEATENTPHOCTH K TIPaMOTHO pPAacCTaBUTh MPHOPUTETHI B 3aJlaHHOM
HAINpPAaBJICHUH.
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4. OTKpBIBast U IEPENUCTHIBAS KHUTH, TI0 KOTOPHIM yUIHJINCh HAIIM POJUTENHN U CTapIIce
MIOKOJICHHE, HEPENIKO JIOBUIIb ce0sl Ha MBICIIH, YTO C TE€X HOP HUYEro He MOMEHSIOCE.
IIpuuem Bo Bcex oTHoweHusX. M B mpaBe Toxe. MEHSIOTCS TOJIBKO NEKOPALMU U
KOHBIOHKTYpa, OJTHH HJICOJIOTMYECKUE ITaMIIBI CMEHSIOTCS ApYruMu. Benomunaere, uto
910 OBUTO 3a Bpems? CoBerckas MpONAaraHIWCTCKas MallfHA HEIMagHO pa3oliavaia
Oyp>Kya3Hble TOPSIKM W TPaBOBBIE YCTOM, KJIEHMMJIAa MX IO30pOM M IIOKa3bIBaja
AHTHYEIIOBEYECKYI0 COCTABILIIOLIYI0 IIpaBa, CBOAAIIyIOCA K OOppOe KiIaccoB M
KJIaCCOBOMY T'OCIIOJICTBY OJIHHUX CJIOECB HACEJIEHHs Hal JPYTHMMHU.

[Mo3BoymM mpuBecTH cebe oxHy murary: “bypikyasHoe rocymapctso Bemer 0opnOy c
MOCSTATeIbCTBAMU Ha JIMYHOCTh M HMYIIECTBO JIMIIb MOCTOJIBKY, IOCKOJIBKY 3TO
HeoOXoaMMO Uil oOecriedeHUs OypKyasHOro mopsigka. Bo uMs momnepiaHus
HE3bIOJIEMOCTH YaCTHOH COOCTBEHHOCTH OypKyasHbBIH 3aKOH CBUPENO KapaeT
0e3paboTHOro, KOTOPOr0 HYyXAa, OT4YasHHE M TOJOJX TOJNKAIOT Ha COBEpLICHHE
npectymieHus. UyZoBHIIHBIE TIPECTYIUICHHS caMOM OypXKya3suHM MpPOTHB JKU3HH,
3[0pOBBSl M HMMYIIECTBA LIMPOKHX TPYISLIMXCS MAacC OCTAroTCs Oe3HaKa3aHHBIMU
(ITlmonTtkoBckuii, 1961: 14).

KoHe4HO, cerosiHs Takoro y>xe He BCTPETHILb, KOO0 BCS HIICOJIOTHYECKask COCTABIISIONIAs
“kaHyJa B JIeTa”, HO 3aKOHBI IIPOIOJIKAIOT JKUTh, ¥ TOPOY OHU HATIOMUHAIOT T€ aHAJIOTH,
KOTOpBbIE OTKPBITO HPOTHBONOCTABISUIMCH M BBIIABAINCH KaK YyXIble COBETCKOMY
obmecTBy. CKa3aHHOE BIIOJHE KacaeTCs U CErOJHAIIHEr0 YTOJIOBHOIO IIpaBa.

@DaKTUYECKH HACTOSIIIEE YTOJIOBHOE IPABO SABJISIETCS HHCTPYMEHTOM B JIEIIE PA3pEIICHUS
HE TOJBKO BCEBO3MOXKHBIX KOH(IMKTOB, MPOBOJUMOIN IOJIUTHKH B HKOHOMHKE H
COLMAIBHOM cepe, HO U III00ATBHBIM PETYIIATOPOM MEKTyHapOIHOTO ropsiika. To ecth
YTOJIOBHOE IIPABO HCIONIB3YETCS M KaK BHYTPEHHHWH M KaK BHEIIHWH MHCTPYMEHT IS
peanu3anyuy y3KOKOPHOPATUBHBIX U KOHBIOHKTYPHBIX UHTEPECOB ONPEACICHHBIX JIHI U
ri100aNbHBIX UTPOKOB. B mpuHIMITE, Tak OBIIO BCEria, 0THAKO, CETOIHALIH Tapagnrma
TOBOPHUT O IPYTOM.

Kpwusuc rnodamuzarum 2001 1 2020 r. 1 TotaneHas nasgemus 2020 1. ToIbKo 000CTprIIH
npo0ieMy caMOWJIEHTU(PUKAIIMKA JUYHOCTH W TpaB 4YeJOBEeKa, a TOYHEE BBISBUIU
rITyOOKMiA KPU3UC NaHHBIX HHCTHTYIMOHAIBHBIX (DOPMUPOBAHUHN. DTO OTYETIIHBO CTAJIO
BugHO B 2022 r. OuUeBHIHO, YTO B HACTOSIIEE BPEeMs MPOUCXOIUT IEPEOCMBICICHUE
LEHHOCTE! M 0a30BBIX KOHCTPYKLUH MOCTPOCHHS OOIIECCTBCHHBIX OTHOIICHHA, IIOTOMY
KaK BO TJIaBY yTIJla CTaBUTCS HE JMYHOCTH, a 0€30MacHOCTh OOIIecTBa M rocyAapcTBa B
uesiom. CrieioBaTeIbHO, M YTOJIOBHOE IIPABO CO CBOMM apCEHAIIOM MEpP U CPEJICTB OOPHOBI
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C COLMAIBEHO OIIACHBIMU MPOSBICHUSMH OJDKHO OyIeT YIUTHIBATh JAHHBIC H3MECHEHHUS.
A OHM 3aKJIIOYAIOTCS B TOM, YTO YEJOBEYECTBO CMEILIAET aKIEHTHl C TOTAIbLHOMN
rio0anu3anuy Bcex cdep 0OMeCTBEHHOH KU3HN Ha PEerHOHAIBHOE Pa3BUTHE, 3AIIUTE U
Oe3omacHoOCTH rocyaapcTBa. M yroJoBHOe npaBo Kak HA KCTaTH 3]1ECh IOJDKHO OTPaXKaTh
HHTEPECHl CBOETO COLMYyMa M TEPPUTOPHH, NMPUHMMAs BO BHHMAaHHE MCHTAJbHBIC H
CyOBEKTHBHBIC NPEANOYTEHUS KOHKPETHBIX TOCYNApCTB M JIMI, WX HACENSIOINX.
Otcroma Hem30eXHB MHCTUTYIHMOHAIBHBIE IpeoOpa3oBaHUs, CYTh KOTOPBIX OyzIer
3aKJII0YaThCS HEe B 00ECTICYeHUH 3alUThl HMHTEPECOB TPAHCHAIMOHAIBHBIX KOPIIOpaIni
Y HaJ[HAIIMOHAJBHBIX OPraHU3aluii, HOACTPaUBAHKS BO BCEM U YHH(HKALIMU NIPaBa U ero
CTaHJapTHU3alUuM, a B IIPCIIOMJICHUN CO6CTBCHHLIX HMHTEPECOB, UX 3aIMUTHI 1 TIOHUMaHUN
TOTO, YTO €CTh NPECTYIUICHHE M HaKa3aHHE, KaKWe Mepbl BO3ACHCTBUS SBIISIOTCS
OIITUMAJIbHBIMHU u 3(1)(1)6KTI/IBHI)IMI/I, KaKOBbI peaciibl YroJIOBHO-IPpaBOBOT'O

perynupoBaHus U chepbl ZEHCTBUS YTOJIOBHOTO MPaBa.

Jleno B TOM, YTO T7100aIM3M KaK YeTKO CPOPMYIUPOBAHHBIH SKOHOMHUYCCKHUI MIPOCKT HE
OCHOBaH Ha KyIbTYPOJOIMYECKUX M ITHUYECKHX [EHHOCTSIX U MPEICTABICHHH O
MMOCTPOCHHUK 00IIecTBa “‘ColManbHOro OjaroaeHcTBa”. B manHOM citydae 3a ¢acagom
[paB YeJOBeKa W Pa3BUTHEM JIEMOKPATHU CKPBIBAIOTCS COBCEM HHbBIE IIEIU BCEoOIIei
YHU(HUKALUK U OTPAKEHHUS] CKPBITBIX HHTEPECOB OMPEAEICHHBIX COLMAIBHBIX rpymi. B
TAKOW CHTYyaIlMd TPAaBO SIBJICTCS JIMIIL MPUIATKOM STO# TI00ATbHOW HACH U CITYIKHUT
JIMIIL CPEICTBOM OOCCIICUCHHUS M Pean3allii HaHAIMOHAIBHBIX MPOEKTOB. Takas xe
pOJIb OTBEJIEHAa M YrOJOBHOMY IMPaBy KaK CBOEOOPA3HOMY MHCTPYMEHTY peaiu3aliiu
MPAKTUYECKUX BO3MOXHOCTCH TOTAIBHOI'O HSKOHOMHUYECKOTO, MOJUTHYCCKOTO U
COLMAJIBHOTO TPABOMOPSAKA. JTO HE OTBEYAET NPHHIUIAM HAIMOHAIBHBIX U
CYBEpEHHBIX rocyaapctB. OueBHIHO, YTO B OmKalieM OyaymeM Mbl CTOJKHEMCS C
JUIIEMMOHN TIEPEONICHKU MPHUHITUIIOB Pa3BUTHS MEXKAYHAPOIHOTO YTOJOBHOTO IpaBa U
nepe)OpMaTHPOBAHUEM €r0 KIIACCHYECKHX OCHOB B HHU(POBYIO 3Py — HHCTUTYTOB O
NPECTYIUICHUM W HaKa3aHWUH. B »toM cMmbICcTE FJ'IO6a.]'H)Ha$[ HHCTPYMEHTAIU3aluA
YroJIOBHOTO TIpaBa TOJNBKO HaumHaeTcsa. M oHa mpoiimer B ayxe Oe30macHOCTH
HaOMOHAJBHBIX HWHTCPECCOB TOCyAapCTBa M €ro TIpaxaaH, rac peyb 6y}1eT uaTu o
JIerII00aIM3aly TIpaBa U €ro HHCTPYMEHTOB.
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MEXAHM3M OBOPOTA HAYUYHOI HH®OPMALIMH
MEXIY KPUMHAHOJIOTUEN U YT OJIOBHBIM ITPABOM

Onmumusayus  y20108HO-NPABOBO20  8030€UCMBUS  HA  NPECMYNHOCMb  C
HeobX00uUMOCmbvlo npednonazaem yuem 6 npoyecce Npasogoco pecyiupo8aHus
SHAUUMOU  KPpUMUHONIO2UYECKOU  uHgopmayuu. IOmo  mpebyem  HaIuyus
KAYecmeenHo2o U 3Q@hekmuerHoz0 mMexanusma oOopoma HAY4HOU UH@OpMayuu
MeNHCOY KPUMUHONOSUELL U Y2OTIO8HbIM NPABOM. B pabome npeOnpunsama nonvimka
oughpeperyuposanno2o aHaIU3a MaAKo20 MeXaHusma: a) Ha YposHe obopoma
ungpopmayuu 6 Hayunoi cpede; 6) Ha yposHe 060pOmMa HAYUHOU UHGOpMayUY 6
npagomeopueckoll U npagoNpPUMeHUMenbHOU OesmeaIbHOCMU.

Kniouesvie cnosa: meopus yeono6Hozo npasa, meopus KPUMUHOIOSUU,
83aumooeticmsue Y20l08HO20 Npaga U KPUMUHOIO2UU, O0OOPOM  HAYYHOU
unpopmayuu.

" 3aciyxeHnblii nesTens Hayku Poceuiickoit denepaiuy, T0KTOp IOPUIHUECKUX HAyK, MPO(eccop, IIaBHbIil
Hay4HBIH COTPYIHUK Bcepoccniickoro HayqHO-HCCIIEA0BATENBCKOTO HHCTUTYTAa MHHHUCTEPCTBA BHYTPEHHUX
nen Poccuiickoii denepaunn, babacvmm@yandex.ru

™ IlokTOp HOpUaMUECKUX HayK, Hpodeccop, mpodeccop Kadeaphl yronosHoro npasa Poccuiickoro
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HNupopmanuoHHbIii 00MeH MexKTy KPUMHHOJIOTHEH U YroJ0BHBIM IPaBOM

B paccyxaeHusx o B3auMOAEHCTBUY KPUMHUHOJIOTHH M YTOJIOBHOTO NpaBa, 00 oOMeHe
nHpopManMK MEXIy 3TUMH chepaMH COIHATBHOW MPAKTHKH, a CIEAOBATENBHO U O
KPUMHUHOJIOTHYECKOM 00OCHOBaHMH YTOJIOBHOT'O 3aKOHA CIIEIYET YUUTHIBATH HECKOJIBKO
3HAYMMBIX 00CTOSATEIHCTB.

Bo-nepBbix, 00beM HMHpOpMAIMH, KOTOPYIO MPOHM3BOAUT KPUMHHOJIOTHS, U 00BEM
nHpopmManny, HEOOXOAUMBII Il 0OOCHOBAHMWS TPOIECCOB NMPHHITHS M pealH3allin
YrOJOBHOTO 3aKOHa, Jajieko He coBmaaaroT. OmnpeseneHHas 4acTb MHPOPMAIIMOHHOTO
MIPOXyKTa KPUMHHOJIOTOB JUIS YTOJIOBHOTO TIpaBa M YTOJIOBHOTO 3aKOHa OOBEKTHBHO
sIBIIsIeTCA MHpeneBaHTHOW. K mpuMepy, U3BECTHBIE CY>KACHUSA O COIL[MATIBHOM XapaKTepe
MIPECTYITHOCTH, O NOPOXKAAIONINX €€ COLMAIbHBIX MPOTUBOPEUHSIX, O TEPPUTOPUAIEHOM
pacnpesielleHud MacCUBa MPECTYIUICHUH 10 CTpaHe, O HEBBICOKOM YPOBHE 00pa3oBaHUsA
OoJbICH YacTH NMPECTYIMHUKOB U T.II., IO OONBIIOMY CYETy, HE MMEIOT 3HAUCHHS IS
YTOJIOBHOTO TIpaBa, XOTS ¥ COXPAHAIOT LIEHHOCTH JUIsl MO3HAHUS CaMON IPECTYIHOCTH U
opraHmzanyu jena ee mnpo¢pmiaakTuku. C Apyro CTOPOHBI, KPHUMHHOJIOTHYECKAsS
nHpopMmanusi — 3TO HE eIUHCTBEHHOE 3HAHWE, KOTOPOE JIKUT B OCHOBE YTOJIOBHOTO
3akoHa. OH ©Oasupyercs, Kak H3BECTHO, Ha Oojee IIMPOKOM HH(POPMAIIMOHHOM
(byHIaMeHTe, BKIIOYAIONIEM CBEACHHS U3 00JAaCTH MOJIUTHYECKOH, SKOHOMHUYECKOH,
MEXAYHApOIHON XM3HHU, HaHHbIE (HIOCO(UH, TICHXOJOTHH, COOCTBEHHO YTOJIOBHO-
[IPaBOBbIE JIOKTPHHAIIBHBIC MOJOXKEHHs U T.O. KpuMmMuHosorudyeckas uHpoOpMams —
JUIIb 9acTh WH(OPMAIMOHHOTO OCHOBAaHHWS YTOJOBHOTO MpaBa. B cBsi3u ¢ 3TuM
nH(pOpPMALMOHHBIH 000POT MEXIy KPUMHHOJIOTMEH M YrojOBHBIM IPaBOM IOJDKEH
MBICJIUTECS B U3BECTHOM OTHOIICHUHU KaK 0OMEH OrpaHn4eHHBIM 00beMOM HH(OpMAaLHH.

Bo-BTOphIX, 3HauuMMas JUIsl YrOJOBHOTO TpaBa KPUMHWHOJOTHYECKas HHQPOpMaIus,
KOTOpast MPOU3BOJAUTCS KPUMHUHOJIOTAMH, M KOTOpasi B ACHCTBUTEIHHOCTH HEOOXOIMMa
JUTsE 0OecTieueHHsI KauyeCTBa YTOJIOBHOTO 3aKOHA U YTOJIOBHO-TIPABOBOTO PETYIUPOBAHUS,
JAJIGKO HE BCErJa COBMAJAIOT B COJEpPKATEILHOM OTHOIIEHWH. Paznmuaroniuecs
BHYTPEHHUE NPUOPUTETHI, UHTEPECHI, METOAOJIOIMYECKHE BO3MOXKHOCTH OTPACIEBBIX
HayK B pAJe CIy4aeB NMPUBOIAT K TOMY, YTO “KPHUMHUHOJIOTHYECKHUH CIIPOC” YTOJIOBHOTO
rpaBa U “‘yroJIOBHO-NIPaBOBOE MPEAJIOKEHNE KPUMUHOJIOTUU He coBnagatoT. OauH, HO
BeChbMa IOKa3aTEIbHBIM MPUMEP TAaKOrO HECOBMAJCHHS — OTCYTCTBHE Ha HACTOSIIUI
MOMEHT B Poccum Haanexamield KpUMHUHOJIOTMYCCKONH HMH(OpMAIUK Ui MOCTPOCHUS

Mojielelf pHUCK-OPHEHTUPOBAHHOrO npapocyaus’. Elie OIHUM HpPUMEPOM MOYXKET

1 Cm. 06 aTom noapo6Hee: babaes M.M., ITynosoukun FO.E. Ouepku kpuMUHAILHOM puckonoruu. M., 2021,
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CIy)XUTh KpaiiHe ciabo pa3paboTaHHas TeMa KPUMHHOJOTHYECKHX OCOOEHHOCTEH,
NIPECTYIJICHUH, COBEpIIaeMbIX B LU(PPOBOM NpocTpaHcTBe. [lpuuem 3TH mpobers
HabOmromatoTcsl Ha (QoHe, K IMpuUMepy, OTKPOBEHHOTO Iepen30BITKa (TIpaBjia, TOXKE HE
BCerJa akTyalbHOM) wWHpOpMamum o0 OpraHW30BaHHOH TNPECTYNMHOCTH WU
MIPECTYITHOCTH HECOBEpIIeHHOJEeTHHX. JucbamaHc “crpoca” W “mpenyioxeHus” IUIIb
MOJIYEPKUBAET, YTO WH()OPMALMOHHBIH OOMEH MEXAY KPHUMHUHOJIOTHEH M YrOJIOBHBIM
IIPaBOM MOJKET CYIECTBOBATH JIMIIb KaK OOMEH HE MPOCTO OrPaHWYEHHOH 10 00BeEMY,
HO coJiep KaTelIbHO 1IEHHOI, BOCTpeOOBaHHOM, akTyaapHOW nHpopMmanueil. [lepeanpecys
KPHMHHOJIOTaM CJIOBA H3BECTHOTO CAaTHPUKA, CK)KEM: MaJIo 3HATh ceOe IIeHy, Halo0 ele
U MIOJIB30BATHCS CIIPOCOM.

B-TpeThux, maxe B TeX OTpaHUYCHHBIX IO 00BEMY U COICPIKAHUIO CHUTYaIHsX, KOT/Aa
nH(pOpPMaMOHHBIH 0OMEH MEeXIy KPUMHUHOJIOTHEH M YrOJOBHBIM IPAaBOM BO3MOXEH U
HEOOXOIWM, OH HE JOJDKEH pPa3BHBAThCSA HHU IO JHHHAU “‘CIIENOTr0”, HEKPHUTHIHOTO
BOCHIPHUATHA, HH 1O JMHUM TOTAJBHOTO WTHOpUpOBaHMA. VICTOpHS OTE€4eCTBEHHOIO
mpaBa, MEXAY TEM, JAeT HaM IMPUMEPbl U TOTO, U APYroro MeXaHu3Ma BO3IEHCTBUS
KPUMMHOJIOTHH Ha YTOJIOBHOE IpaBo. B kauecTBe nmpuMepa npuBeieM HeOe3bI3BECTHRIN
npoekt YK PCOCP 1930 roga?. OCHOBAHHBIN BCEIEI0 HA HAESIX COIMOJOIMYECKOM
IIKOJIBI  YTOJIOBHOTO TIpaBa, OH OBUL, 1O CYTH CBOEH, TPSAMON peueniuei
KPUMHUHOJIOTUYECKUX HOBALIMI CBOETO BPEMEHH, MPEXKIIE BCETO, O “KPUMHUHOJIOTHYECKOM
MOHATHK”  NPECTYIUICHHs, JIMIIEHHOrO0  (opManbHOrO  IMpHU3HAKa  YTrOJIOBHOM
MIPOTHBOMNPABHOCTH, W O PEAbHON M MOTEHIMATBHOIN OOIIECTBEHHON OMACHOCTH JIHIA
KaKk OCHOBaHMHM NPUMEHEHUS K HeMy Mep NpOoQHIAKTHYECKOTO M KapaTelbHOTro
Bo3zaelicTBUs. [IpoekT paspeiBad ¢ QopMaidbHOM HOrMOM W TpeBpaman 3akoH B
MIPUMEPHYIO HHCTPYKIIHIO 10 MPUMEHEHHUIO [eJIeCO00pa3HBIX MPOPIIAKTHIECKUX MEp B
CUTYyalUsIX HAJTMYHOTO BpeJa WK rpo3smei onacHoctu. Cyapba mpoekra, paBHO Kak U
cynsba ero uaeitHoro saoxuosutens H.B. Kpsurenko xopomro m3sectHa. Ho Ham BaykHO
MTOTYEPKHYTh B PACCMAaTPUBAEMOM CITydae HHOE — BHE HACOIOTHIECKOTO HAJeTa IPOEKT
SIBIST COOOM TMOAYEPKHYTO KPHMHHOJIOTMYECKHI JOKYMEHT, JIOKYMEHT B KOTOPOM
KpUMHHOJIOTHYECKass HWHQoOpManus Obula BO3BEJE€HA B PAHT HOPMATHBHOTO AaKTa
HanpsiMyro, 0e3 coriacoBaHMs ¢ COOCTBEHHO IPAaBOBBIMH OCHOBAaHMSMH YTOJIOBHOTO
3aKoHa. B COBpeMeHHOH HMCTOPHHM TPOSBIEHHE MOJOOHOTO poja MPSIMON peleniny
KPUMHHOJIOTHYECKOH MH(pOPMAIM MOXXHO HAaOJI01aTh, HA HAIl B3I, B COJEPIKAHUU
ct. 210.1 YK P®, ycranaBnmBaromeli Hakazanue no 15 (!) met numeHus cBoOoapl 3a
onuH (baKT 3aHATHS BBICIIETO IOJIOKECHUS B MPECTYNHOW mepapxuu. He Tonpko cama

2 Tekcr mpoekTa cm.: [Tpoext Yromnosuoro Kogekca PCOCP // Coserckas roctuius. 1930. Ne 19 (10 utons). C.
16 - 27.
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uzesl yCHJICHHUS! OTBETCTBEHHOCTHU “‘BOPOB B 3aKOHE”, HO M KaXKIO€ CIOBO B ANUCIIO3UIINI
9TOi crarbu (“3aHsTHE”, “BBHICIIEro”, “HOJIOKEHUS’, “NpecTymHON”, “nepapxuu’)
HAIOJIHEHB! HCKITIOYUTENFHO KPUMUHOIOTHYECKAM COJEPIKAHIEM H, MO CYTH, JIUIICHBI
COfiepaKaHUA COOCTBEHHO IIPAaBOBOTIO.

Takum oOpa3om, eme pa3 TOAYEpKHEM: HHGOPMAIMOHHBIA 00OpPOT MEXIY
KPUMHUHOJIOTHEH U YrOJIOBHBIM IIPABOM MMEET CBOM CTPOTO OIpe/eicHHbIe (HE 3HAUUT,
YTO HENOJBM)KHBIC) TPAaHULBI, KOTOpHIC 3aJaHbl IIENEBOM HANpPABJICHHOCTBIO 3THX
oOnacTeil HayKu M COLMAIbHON MPAKTUKH.

MexaHu3M KpHMHHOJIOTHIECKOTO 00ECIIeYeH s YTOJI0BHO-IIPAaBOBOTO HOPMOTBOPYECTBA
U TIPaBOIPUMEHEHUsS IPEIIOJIAaraeT, YTo yrojJlOBHOE IIPABO B TOM WU MHOMU CTENEHU
OTIMPACTCS WM YIUTHIBACT KPUMUHOJIOTHIECKYIO HH(OPMAIIHIO, IPUYEM pa3yMeeTcsl, He
B BUJIC UCXOAHBIX JAHHBIX KPUMUHOJIOIMYECKUX UCCIIEI0BAHU, a B BUAE ONPEACICHHBIX

uaei, KOHUEenUuil, TeOpui, peKOMEHIALMN.

O)Z[HaKO, B 9TOM B3aMMOJICHCTBUHU €CTh OJHO HEMAJIOBAXKHOE O6CTO$IT€J'H)CTBO, KOTOpPOEC
Tpe6yeT OTACJIBbHOI'O YIIOMUHAHUS. Peup HUACT O TOM, YTO OHO CTPOUNJIOCH U CTPOUTCH, KAK
PEACTABIIACTCA, B OTCYTCTBUC OTJIAXKCHHOTO CUCTECMHOI'0 MEXaHU3MaA. ITo 6OJ'II>HIOMy
CUCTY, KPUMHUHOJIOTHA CaMOCTOATCIIBHO MNPOAYHHUPYET TC€ WM HWHBIC TCOPUU U
PEKOMECHAAIINU, B TO BPEMs KaK 3aKOHOJATECJIb TaK XKE CaMOCTOATEIIBHO U IO CBOEMY
YCMOTPCHUTIO BLI6I/IpaGT T€ W3 HHUX, 4YTO, IIO €ro MHCHHUIO, HOCTOﬁHBI BHUMaHUs U
OTpaX€HUA B 3aKOHE. Ho Baxno O6paTI/ITI) BHHUMAaHHC, 4YTO JaXE B OTCYTCTBUEC
CUCTCMHBIX Hadal W OPraHu3allMOHHBIX PAMOK B331/IMOZ[€I7[CTBPI€ OCYLICCTBIIACTCA.
CJ'IC}Z[OBaTCJ'IBHO, B HEM €CTb MHTEPEC CO CTOPOHBI, MPEKIAEC BCCTO, 3AKOHOAATEIA KaK
CAMHCTBECHHOI'O TBOpLIA YIOJIOBHOI'O 3aKOHaA. W xak TOIpKO M eciu Takou HUHTEpECC
NOABIIACTCA W PE€AJIBHO OCO3HACTCA, TCOPECTUUCCKAsA HOCA B3aUMOJICHCTBHS
KPUMHHOJIOTUU U YT'OJIOBHOI'O ITpaBa O6p€Ta€T MMPAaKTUYECKOC BOIUIOIICHHUEC.

YuuteiBass pa3HOIUIAHOBBIM XapakTep HH(poOpMammu, KOTOopas Bpam@aercs B cdepe
BSaI/IMO}IeI\/’ICTBI/IH YTOJIOBHOTI'O IpaBa 1 KPUMHUHOJIOTWH, a TAKKEC IIPUHUMAasd BO BHUMaHUEC
OTMEUYCHHYIO BBIIIE CIIEIU(PUKY CYOBEKTHOI'O COCTaBa TAKOTO B3aUMO/ICHCTBUS, €CTh BCE
OCHOBaHHMSA YTBEP)KAATh, YTO MEXaHU3M 000pOTa KPUMHUHOJIOTHIECKOH HH(OpManny, ee
MPOU3BOJICTBO M BOCIPHUATHE, HMEET CBOIO CICHU(PHKY M CBOH OCOOCHHOCTH B
3aBHCHUMOCTH OT TOTO, O KAKOM YPOBHE CTPYKTYPHOTO B3aMMOACUCTBHS KPUMHUHOJIOTHN
U YrOJOBHOTO IpaBa WAET PEyb. 31E€Ch MOXHO BBIJICIUTH, KaK MPEICTABISLCTCS, JBa
pa3IMyalonIuXcs acleKkTa: 000poT HHpopMaMK Ha YpOBHE HIIeH 1 000pOT HHPOPMAITUH
HA YPOBHE NMPHUHSATUS U PCATH3AIUHU MPABOBIX PEIICHUI.
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Mexanu3M 000poTa KPMMHHOJIOTMYecKOH HH(OPMALMU B HAY4YHOIi cepe

B uHTennekTyanbHOM MPOCTPAaHCTBE coBpeMeHHOW Poccum mpectymHOCTh U
MIPOTHBOACUCTBUE €ii, KaKk HEKHH OOOOIUICHHBI NIpEeIMET HCCICNOBAaHUS, BBICTYIIACT
LIEHTPOM  MPUTSDKEHUS  Pa3iMyHbIX, KaK NPUHATO CUHUTaTh, OTHOCHUTEIHHO
CaMOCTOSATENFHBIX HAYK — YTOJIOBHOTO IIPaBa, KPUMUHOJIOTHH, YTOJIOBHOW COIIMOJIOTHH,
yroJioBHO# monutonoruu. Kaxnmas W3 HUX IMOJ CBOMM YIJIOM HccienyeT (heHOMEHBI
MPECTYIUICHUS W HakKa3aHWSA, NPOW3BOAS 3HAYUTEIBHBIA 00BeM WH(OpPMALUH,
MEXKOTPACIICBOW 00OPOT KOTOPOW BBICTYMAET OIHOM W3 3HAYMMBIX (CCIM HE caMoi
3HAYMMOI) COCTABISIOMICH MEXHAYIHOTO OCMBICICHHS TPOOJIEM INPOTHBOJACHCTBUS
MPECTYIHOCTH U o0ecrieueHns 6e30MacHOCTH.

OOmas cxema Takoro o60poTa NMpeCTaBIsAeTCs CISAYIOIUM 00pa3oM.

AHanu3 oOIIeCTBEHHBIX OTHOIIEHHUM, OCHOBaHHBIM Ha MPUMEHEHMH COLMOJIOTHYECKUX
METOIUK, C LENbI0 BBIBICHHS KPUMHHOTCHHBIX JEBHALMA B TOM WIH WHOM
9KOHOMHYECKOM, COLMATFHOM, MOJUTHYECKOM, a TakXe B JIFOOOM ApyroM Ipolecce
MIPEACTaBISIET COOOM 10 CyTH KPUMHMHOJIOTHUECKYIO aKIMIO M JOJDKEH paccMaTpUBaThCs
KaK OJ{Ha M3 BaKHEHIINX 3a/1a4 KPUMHUHOJIOTHYECKONH HAayKH, HECOMHEHHO BXOAAIIas B
ee mpeaMer. VIMEHHO KpUMMHOJIOTHS, pemast 3Ty 3a7ady U OJHOBPEMEHHO BBIIOJIHSSA
CBOI0 HH(GOPMAIIMOHHYIO (QYHKIIHIO, CHOCOOHA BMECTE C TEM MOJIy4aTh U HPEIOCTABISTh
YTOJIOBHOMY TIpaBy BaKHEHIIME CBEAEHHS O TeX OOIIECTBEHHO OIAcHBIX BHIAX
YeJI0BEYECKOT0 TIOBEACHNUS, KOTOPHIE (YK€ B 3aKOHHBIX paMKax IpeaMeTa YroJIOBHOTO
IpaBa) 3acily’KMBAIOT OOCY)KIECHUS U PEIICHNUS BOIIPOca O IyOJIMIHO-TIPABOBOI peaKIy

Ha HUX.

OnHako Takas WH(pOpMAaNMs JOJDKHA MOCTYNaTh B “‘yroJIOBHO-NIPAaBOBOW OaHK” He
HampsIMyt0, a TOCPEJCTBOM YTOJOBHO-TIOJUTHYECKUX ‘‘TpaH3aKIuii®. YTOJOBHAs
MOJIUTHKA JIOJDKHA BBICTYNATh CBOETO POJa MPOLECCUHIOBBIM LIEHTPOM, OLICHUBAIOIIUM
KPUMHHOJIOTHYECKUH 3aIpOC Ha MPEIMET COOTBETCTBHS €r0 YTOJIOBHO-TIONUTHYECKUM

TIPUHIHUIIAM U MEPEAAOINM €TI0 CTPYKTYpaM YIroJIOBHOTO IIpaBa Y 3aKOHOJATEIIA.

Cka3aHHOE HE TOJBKO HE OTpHUIAeT, HO, HAMPOTHB, MPEIIoiaraeT HEOOXOIUMOCTh
COIIMOJIOTHYECKOTO aHaJN3a SBJICHHUH, YK€ TOJTYYHBIINX YTOJOBHO-TIPAaBOBYIO OLICHKY.
AHanu3 3TOT 00pa3yeT ColepKaTelIbHYI OOJIACTh COIIMOJIOTMU YTOJIOBHOTO IpaBa —
paszerna yroJoBHO-TIPaBOBOM HAYKH, KOTOPBII HCCIeIyeT peaabHyI0 COIHATBHYIO KU3Hb
YrOJIOBHO-TIPABOBBIX HOPM M HHCTUTYTOB, MEXAaHWU3M WX JCHCTBHUS, PE3Y/IbTaThl H

99



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

s¢dextupHocTs’. TlodayyaemMas HOpd 3TOM MHPOPMALMSA TaKkKe [OJKHA ObITh
MIOJIBEPTHYTa YrOJIOBHO-MOJIMTHYECKOH OLIEHKE (M KpUMUHOJIOTHUECKOMY OCMBICIIEHHIO)
¥ “BO3BpalleHa” B HAyKy YTOJOBHOTO MpaBa’ Juis MOATBEPKIEHHS IPABUILHOCTH MK
KOPPEKTHPOBKHU CYIIECTBYIOIINX MPABOBBIX KOHCTPYKIHUH.

TakuM 00pa3zoM, COIIMOJIOTHS YTOJIOBHOTO NMpaBa KakK 4acTh HAYKH YTOJOBHOTO IpaBa U
KPUMHUHOJIOTHS KaK OT/IeIbHas I0pUANYEcKas HayKa, Kak Obl AT HaBCTpedy APYT APYry:
0T OOLIIECTBEHHBIX OTHOLICHUH - K 3aKOHY U OT 3aKOHA - K 00IIECTBEHHBIM OTHOILCHHUSAM.
Kpumunonorus HHGOPMAMOHHO IIPEJBAPUTEILHO OIPENENseT, YTO MOXET OBbITh
MIPU3HAHO MPECTYMHBIM M3 CYIIECTBYIOIIETO B PEAIbHOCTH, & COLHOJIOTUSl YTOIOBHOIO
NpaBa yCTaHABJIMBACT, KaK BBITJISIUT B PEabHON JKU3HH TO, YTO O(UIIMAIBHO TPU3HAHO
MIPECTYIHBIM.

ITomuepkHeM, Hama oOmras 6e/a B TOM, YTO HaJIEKHO 0OOCHOBAB MPEIMET U TPAHHUIIBI
KPUMHHOIIOTHH ¥ YTOJIOBHOTO TIPaBa, CIIEHAINCTHI (DaKTUIECKU BRICTPOWIIH JKEIIC3HBIN
3aHaBeCc” MEXAY COMPSHKEHHBIMU OTpacisMu 3HaHus. OJHAKO MBI TOpa3jo OnmKe u
ropa3io HyXHee IOpyT IpyTy, 4eM OONBIIMHCTBO W3 HAC MyMaeT. JTa ONH30CTh HE
MpeAnoyiaraeT YCTPaHEeHUS TpPaHUIl C Leblo (QopMHUpoBaHUS “‘CymepHAyKH; 3TO
HEBO3MOXHO, HE HEOOXOJUMO H HexenaTelbHo. Ho uTo Tpebyercs HermpeMeHHO, TaK 3TO
“yroJIOBHO-TIPABOBOW M KPUMHHOJIOTHYECKHUH IIEHreH’, CBOOOIHAs 30HA OOpaIieHus

8 Tlomaraem BaxHbIM oTMetuTh MHenue H.®. Kysuenosoi, koropas mucana: «He cymecTsyer

CaMOCTOSITENIBHOTO TIPEeAMeTa, a TeM Oolee Oco0OM OTpacid «COLHOJNOTHS YrOJOBHOTO IIPaBay.
COIMOIOTMYECKUE YTOJIOBHO-MIPABOBBIE TIPOOJIEMBI (KOTOPBIE ML i KPATKOCTH M YCJIOBHO MOXHO
MMEHOBATB COLMOJIOTHE YTOJIOBHOTO TIPaBa) €CTh Ta 00J1aCTh HAYYHO-TIPAKTHIECKHUX U3bICKAHMUIA B yTOJIOBHOM
npaBse, KOTopas pa3pabaThiBaeTCs ITyTeM KOHKPETHO COLMOJIOTMYECKHX METOOB C IIENBIO: PaCKpPBITH
COLMABHBIE UCTOKH, COJEPKAHME U TOCIEACTBHS JEHCTBHS YrONOBHOTO TpaBa B €r0 B3aMMOCBS3H C
PEryJIHpPYEMBIMH UM W CMEKHBIMH OOIIECTBEeHHBIMH siBleHUsMU» (cM.: Kysnenosa H.®. Corponorindeckne
npoGiemsl yroaosHoro npasa // TIpoGiaems! cormonorun npasa. Bem. 1/ ors. pen. B.H. Kynpssues, A
Usmac. Bumbaioc, 1970. C. 120). Dta mo3unus, BHE COMHEHHIl, 3aCiIy)KHBACT BHHUMAHHS, MTOCKOJIBKY
MOCTYJIUPYET HEBO3MOXKHOCTD BHIUJICHEHHSI B YTOJIOBHOM IIPaBe 0COOOr0 MPEAMETHOr0 pas/eia — COLUOIOTHs
YTOJIOBHOTO MpaBa, HO aKIEHTHPYET BHUMAHHWE HA HEOOXOAUMOCTH NMPUMEHEHHs COLMOIOTHYECKOr0 METOa
JUISL KCCTIEIOBAHMUSI BCEX KOMIIOHEHTOB MpPEIMETa YroloBHOro npasa. OHa koppecnonaupyer nosuiuu JLU.
CrupHI0HOBa, KOTOPBIA CYMTAIl BOSMOXKHBIM BBIIEIHTH MPEJMET COLHOJIOTHH YrOJOBHOTO TpaBa JIMIIb KaK
YaCTHOM COLMOJIOTHYECKOM TEOpHH (a He pasjena yrojoBHOro mpaea) u He Buuen (B ommume ot C.A.
MapKyHII0Ba) IEPCIEKTHB BBIIEIEHHS COIMOIOTHH YTOIOBHOTO MPABa B OTAEIBHYIO OTPACIb HAYKH.

4 Bpsin i MoxHo moanepskats J.A. 1llecTakoBa B CyKIEHHH O TOM, YTO COIMOJIOTHS YTOJIOBHOTO MPaBa — 3TO
9acTh pa3zeNa KPUMHUHOJIOTUH O NMPOTHBOACHCTBUY NPECTYIHOCTH, OTPAXKAIOMIAs KapaTelIbHyI0 PeaKInio Ha
MpecTymuieHuss co cropoHbl rocygapcrsa. Cwm.: IllecrakoB [.A. Kpumunonorus: HoBble mnoaxoasl k
MPECTYIUICHUIO M IPECTyMHOCTH. KpHMHHOTeHHBIE 3aKOHBI U KPUMHHOIOTHYECKOE 3aKOHOAATENbCTBO.
[IpoTHBOAEHCTBUE IPECTYIIHOCTH B H3MEHSIOIEMCS MUpe: ydeOHHK. 2-¢ 31, mepepad. u gom. CII6., 2006. C.
20.
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HAyYHOTO 3HAHWs, HE BEJaomas BHYTPH ceOs TpaHUI M ITPENATCTBHH Ipomeccam
B3aUMOJIEIICTBUS.

Takoif “meHreH” Hamo HAYMHATH BBICTPAaWBaTh, KaK IIPEICTABISACTCSA, C PAa3BUTHA
OydepHBIX 30H, KOTOPBIE B OTEYECTBEHHON HAYKE OKa3aJINCh COBEPILICHHO HEPa3BUTHIMHU.
Peus nper, mpesxnae Bcero, 00 YIIOMSHYTBIX COLIMOJIOTHU YTOJIOBHOTO IPaBa M yTOJIOBHOM
MOJIUTHKE.

B kagecTBe 0THOTO U3 BOSMOXKHBIX BAPHAHTOB BHEIITHETO MIPEIICTABIICHUS CBA3CH MEXK Ty
9TUMH 00JIACTSMH HAYKH MOKHO MPEJIOKHUTH CIEAYIOIIYIO CXEMY:

YronosHoe npaBo

yronosHas coumonorua
NOUTUKA YroN0BHOrMo npasa

KpumunHonorua

OHa HarjsITHO ITOKA3bIBAET, YTO MEXIY YrOJIOBHBIM IIPaBOM M KPUMHHOJIOTHEH €CTh
HeKas “TiorpaHudHas’” 00JacThk, B KOTOPOH He MPOCTO MEPECceKaroTCsl, HO CaMbIM TECHBIM
00pa3oM IepernseTaroTcs, CMBIKAIOTCS POOJIeMbl Kax 1o U3 3Tx Hayk. Counmoiorus
YrOJIOBHOTO IIPaBa M YrOJOBHAS IIOJIUTOJOTHMSA IO3BOJISIOT 0 H3BECTHBIX MPEHETIOB
pasMbITh I'paHMIBI YTOJOBHOTO IIpaBa W KPHUMHHOJIOTHH, OOeceduTsh ‘“‘0e3BH30BOE”,
cB00OIHOE B3aMMOIIPOHUKHOBEHHE WACH M KOHCTPYKIHMH, MPEJOCTABISIOT AJIS 3TOTO
HEOOXOANMBII METOIUYECKHH M TEPMUHOJIOTHUECKHH (S3BIKOBOM) MHCTPYMEHTapHH,
cBOOOMHBIH OT JKECTKOTO IHKTaTa Te3aypyca YroJIOBHO-TIPABOBOM JOTMAaTHKH M
KPUMMHOJIOTHUECKOH TEOPHU.

Connosiorusi yrojJoBHOTO TpaBa W YTOJIOBHAS TOJNUTHKA, €CIH IMEPEXOAWTH Ha S3BIK
CHUHEPI'€THKH, SIBIISIIOT cOOO0H “30HY HEONPENEeIeHHOCTH , “TypOyJIeHTHOCTH, B KOTOPOH
HECTaOMIIFHOE B3aMMOJICHICTBHE YACTHUI] YTOJOBHOTO TpaBa M KPUMHHOJIOTHU MOXKET
MOPOIUTH HOBBIA OPUIHHAJIBHBIN “aTTpakTop”, HOBYIO HUJEI0, INIABHOE U IJIAHOMEPHOE
Pa3BHUTHE U BOIUIOLICHUE KOTOPOH OyAET MPOXOANTH y’KE B pAMKaX OTPACIIEBBIX HAYK MO

YCTAaHOBJICHHBIM YI'OJIOBHO-IIPABOBBIM U KPUMUHOJIOTUICCKUM 3daKOHAM.
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OTO, ecnam XOTHTEe, HAXOMIAMIMKCSA TIOA OCOOBIM YIpaBiICHHEM OaHK, B KOTOPBIH
“cOpachIBaroT” Bce MpoOIEeMHbIE aKTHUBBI KPUMHHOJIOTUU M YTOJOBHOTO IPaBa, C TEM,
9TOOBI 00eCIeunTh HOpPMaJbHOE (YHKIMOHHPOBaHHWE ATHX HayK. OH NPUTATHBAET K
ce0e, MO3BOJISIET BHIHECTH 32 PAMKU KPUMHHOJOTHYECKOM M YrOoJIOBHO-TIPABOBOM HAayKH
“HecTaOMIBHBIE” BOMPOCKHI, OCTpEUIIne MpoOIeMbl, KOTOphIe CIOCOOHBI pacKadaTh, a
MOXET U Pa3pyIIUTh 3TH TPAJULUOHHbBIC OTPACIH 3HAaHHS M TAKUM 00pa3oM rapaHTHpyeT
nx 0e30MacHOCTb.

Tem cambiM 3Ta “OydepHast 30Ha” rapaHTUPYET HE3bIOIEMOCTh U HEIPUKOCHOBEHHOCTh,
3alIUTYy OT [OCTOPOHHEr0  HEemnpo(peCCHOHATBHOTO BMEIMIATENLCTBA  TJIABHBIX,
CHUCTEMOOOpa3yoNUX HACH M YrOoJOBHOTO MpaBa, ¥ KPUMHHOJIOTHH (M HMHBIX HAyK
AHTUKPUMHHAIIBHOTO MKJIa). B mepBoM cityyae — ujien KBaTuQUKAIHK PECTYIUICHUH U
HA3HAYCHUS HAKA3aHUs, BO BTOPOM — HJICH MPEIYPEIKIACHUS MPECTYILICHHUH.

[Ipu 3TOM, Ha HaI B3TJIAL, €CTh TPHU KPUTEPHUS, 0 KOTOPHIM MOYKHO OIICHHUBATh MIPOIIECC
B3aMMOJICHICTBUA KPUMHUHOJIOTHM M YTOJIOBHOTO TIIpaBa: HenpepwieHOCmb Tpoliecca,
Kauecmeo KPUMHIHOIIOTUIECKON WH(POPMALUHU, €€ a0eK8amHOCHb TIOTPEOHOCTIM H
3arpocam yroJIOBHOTO IpaBa.

Ecnu nBa mocineHuX MOMEHTa, BUANMO, HE HYKJAlOTCSl B KOMMEHTApHSX, TO O IEPBOM
BCE )K€ CKa)KEM HECKOJIbKUX CJIOB. [I0TOK KpUMHHOJIOrH4YecKor HH(POpPMAIHH (C yIeTOM
pa3HbIX €€ BHUIOB M pa3HbIX MOTpeOuTenell) He MOJDKEH IPEephIBAThCS, B HEM CTAaTHKA
JIOJKHA OTCYTCTBOBAaTh B MPHHIUIE. TaKOBO HETNPEMEHHOE YCJIOBHE, IIPOUCTEKAIOIIEE
13 ocoOeHHOCTeH (YHKIIMOHNPOBaHUS BCeX OJIOKOB JIAHHOTO IIpoIiecca: MepMaHEHTHbI
MHOTOJTaNHas 3aKOHOTBOpUYEcKass paboTa, MpaBOIPUMEHHUTENbHAsA, M, MPEXIE BCETO,
cyneOHasi mpakTuka. HempepslBHO HMayT mnpodeccuoHaibHas IMOJArOTOBKA HOPHCTOB,
KOTOPBIM HPEACTOUT TPYIUTHCA B chepe MPUMEHEHHS YTOIOBHOTO mpasa. To xe camoe
OTHOCHTCSI W K TIOBBIICHHIO KBaJH(UKAIMKM KaJpoB, 3aHATHIX B O3TOH cdepe.
HeocranoBumo pa3BUTHE HAyKH yroJOBHOTO mpaBa. COOTBETCTBEHHO, TAKOBOW JOJDKHA
OBITh M KPUMHHOJIOTHYECKAs! MOJAEPKKAa KaXKIOTO W3 IEePEUNCIICHHBIX HAIpPaBICHUN
paboTsl. 31eck Beskuii cOOM, BpEMEHHBIN pa3pbIB CBs3ed, Jro0as, Jake KpaTkas,
OCTaHOBKA MEXaHM3Ma IMepeaaddl KpUMUHOIOTHIeCKOH HHpopmMaruu Oy ryT HeM30€KHO
U CYINIECTBEHHO CKa3bIBaThCSl Ha KadecTBe/IPQPEKTUBHOCTH (HYHKIMOHUPOBAHHUS
YTOJIOBHO-TIPABOBOTO KOMIIIEKCA.

102



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

MexaHu3M 000poTa KPUMUHOJIOTHYeCcKOii HHpopManuu B cepe
NPaBOTBOPYECTBA U NMPaBOpeaIH3aluu

[IpaBoTBOPUYECTBO U MPaBONIPIMEHEHIE — T€ 00JIaCTH CONUANBEHON IPAKTHUKH, B KOTOPOH
m000e MmepefoBoe HaydHOE 3HaHHE, B TOM UHCJIE U KPUMUHOJIOTMYEcKoe, ¢ OAHOU
CTOPOHBI, M1 MOXKET M JTOJDKHO BHEIPSATHCS, C APYTOW CTOPOHBI, TPeOyeT OCTOPOKHOTO
oOpalieHus U TpeIBapUTEIbHOTO MOATBEPXkKACHUS dPPEKTUBHOCTH M OE30MAaCHOCTH.
31ech BO3HHUKAIOT BONPOCHI, aHATIOIMUHBIE TEM, C KOTOPBIMHU CTAJIKMUBAECTCA MEIULMHA
IIPU BHEAPEHHUU HOBBIX JICKApPCTB MJIM SKOJOTHUS NPH BHEIPEHHHM TEXHOJOTHMYECKUX
HOBalMil. DTH BOMPOCH! BIOJHE OCO3HAIOTCA CAMHUMHU KpUMUHOJOraMu: “fBisercs au
KPUMHUHOJIOTHS JIOCTATOYHO 3peNio HayKOW, OCOOCHHO 110 CpPaBHEHHIO C OMOXMMHUEH,
9TOOBI BOOOIIE PYKOBOIUTH rocyJapCTBEHHOM MIOJINTUKOM? CKoJbKO
KPUMMHOJIOTHUECKUX  HCCIENOBaHMN  JOCTATOYHO, 4YTOOBI  MOJJAEpXKaThb WU
ONPOBEPTHYTh Ty WIM MHYIO MOJUTUYECKYIO peKoMeHAanuio? Crenyer Ju NpuHUMAaTh
YTOJIOBHO-TIOJIMTUYECKHE PEIIeHUs] O TOro, Kak OyAyT OMyOJMKOBaHBI PE3yJbTaThl
KPUMHHOJIOTHYECKUX HccaenoBaHni? JIOIDKHBI T KPUMHHOJIOTH COOOIIATh TOJBKO O
CpeIHeM BO3JEHCTBHM YTOJIOBHO-TIPABOBOM MOJWTHUKH, WM K€ OHM JOJDKHBI TakkKe
M3y4YaTh JIOOBIC CHCTEMATHUYECKUE PA3NINIUs B BO3JCHCTBUN HAKa3aHUS Ha pas3iIMYHBIC
Tl JroAed? JloCcTaToyHO 1M MepBOHAYAIBbHBIX PE3YIbTaTOB KPUMHHOIOTHYECKHUX
WCCIICAOBAHUN /I BHEAPCHHS HAYIHBIX PEKOMEHAANNI B )KU3HB HITH e HEOOXOIUMO
HOJIyYEHHE BBHIBOJIOB KOHTPOJILHBIX KPHMHHOJIOTMYECKUX HCClenoBaHuii?”S. WHbIMK
CJIOBaMM, HACKOJBKO IMOJJMHHO HAYYHBIMU SIBJISIFOTCSI BBIBOJABI KPUMHUHOJIOTHYECKHX
WCCIIEIOBAaHUM, YYHUTBIBass OTHOCHUTENBHBIH W OIIGHOYHBIM XapakTep Jto0oro
OOIIECTBEHHOTO 3HAHWSA, W HACKOJIBKO ASTH HCCICIOBaHHSA OOS3aTENBHBI IS J1eNa
OpraHM3allMl W peajH3allii YTOJOBHOW MOJHWTHKH, KaKOBa pOJb KPUMHHOJIOTA B
IMPUHATUY U pean3aliii YroJIOBHO-NOIUTUYECKOTO U YTOJOBHO-IIPABOBOTO PEIICHUS.
Ha 3t Bonpockl HE0OXOMMO HMETh OTBETHI, IPHHAMAs BO BHUIMaHHE, YTO KPUMHUHOJIOT
BCE dUalle OKa3blBaeTCd HE  TOJNBKO  IPOU3BOAUTENEM W  HOTpedHTereM
KPUMMHOJIOTUYECKUX 3HAHMM, HO U TMOCTAaBUIMKOM JTUX 3HaHMH 3a Mpeessl
aKaJeMHUYECKOTO MPOCTPAHCTBA — MOJIUTHKAM, IPAKTUKAM U IIHPOKO 00IIeCTBEHHOCTH,
KOTOpBIE TENeph MO3UIHOHUPYIOTCSI KaK OCHOBHBIE IIOTPEOUTENN KPUMHHOIIOTHIECKOTO

3HaHUA.

KakoBrkI B 3THX YCJIOBHUSAX Haubolee 3(1)(1)6KTI/IBHI)I€ CI0CO0BI U KaHAIIBI B3aHMOﬂ€ﬁCTBHH
KPUMHHOJIOTOB W TIOJIUTHUKOB. 3aHa,Z[HBIC CIICIIUAIIMCTBI ITO-pa3sHOMY OLICHHUBAKOT POJIb

5 Lawrence W. Sherman (1992). Influence of Criminology on Criminal Law: Evaluating Arrests for
Misdemeanor Domestic Violence. The Journal of Criminal Law & Criminology,Vol. 83, Ne 1.
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KPUMHHOJIOTOB B X B3aMMOJCHCTBHH ¢ MOJUTHKaMH. O030p cOpPMIPOBABIIMXCS IO
3TOMY OBOJIY o3I npuBoaut Jlecan MakKapa®.

Tak, Caiimon VYummnmoy um CruB Xomn (2013) yTBepkKHaroT, 4YTO COBpEMEHHAs
KPUMHUHOJIOTHYECKasi TeopHsi OOpedeHa Ha IpoBajl J0 TeX IOp, MOKa Y4YCHbIE He
MIPU3HAIOT, 9TO “TIOCTpOCHHE Oojee CIpaBeIMBOTO W PABHOIPABHOTO MHpa” Tpedyer
JecTabMIN3aliy KalTUTATMCTUYECKUX PEXUMOB IPOU3BOJCTBA M YTO Kakas-To (opma
TpaHCHOPMUPYIOMIETO  COOBITHS  HEOOXOOWMMa, YTOOBI BBISIBHUTH  ‘aOCYypIHOCTD
HBIHEIIHero nopsaka”. COOTBETCTBEHHO, POib KPUMHMHOJIOTA JIOJDKHA, [0 UX MHEHHIO,
OBITh Pa3pYIIUTEIBHON, a He YIyYIIaromei, KOHGPOHTAIHOHHON, a He COBMECTHOH. OT
ce0st 100aBMM: KPUMHHOJIOT B TaKOM CJIydae JIOJDKCH BBICTYNATh B POJIM OOIMYMTENS
BJIACTH, YKa3bIBas HA €€ MPOMAaxH, OUIMOKH, BBIABIAAL M CIOCOOCTBYS MHHHUMH3AINA
JIIOOBIX BJIACTHBIX PELICHH, KOTOPHIC TaK MM MHaYe MOTYT MPUBOANUTH K HATHETAHUIO,
aKTHBU3aIMU KPUMHHOTEHHBIX (DAaKTOPOB M MPOM3BOIEHOMY KOHCTPYHPOBAHHUIO 00JI1aCTH
IIPECTYITHOTO.

Cama Jlecrm MakKapa, HanpoTuB, CKJIOHHa IIojaratb, YTO B3aUMOJEHUCTBUE
KPUMHUHOJIOTOB C TIOJIMTUKOM JOKHO OBITh OCHOBAHO HA JIMHEWHOM U UEPAPXUIECKOM
MTOTOKE MEXIY IOJIATHYECKAM KOMaHJIOBaHHUEM, HHCTUTYIIMOHAIBHON peanu3anuei u
MOJIOKHUTETFHBIMU pe3yibTaTaMu. Poib KPUMUHOJIOTA 3aKJII0UaETCs, IO €€ MHEHHIO, B
TOM, YTOOBI COTPYOHHYATh, a HE BCTYNaTh B KOH()POHTALHWIO, OBITh XPaHMJIHIICM
OOBEKTHBHBIX M BOCIHPOHM3BOJMMBIX 3HAHHH, KOTOPBIC JOJDKHBI HCIIOJL30BATHCS

MIPAaBUTENBCTBOM IS TpoBeieHNs () (HEKTUBHON U AEHCTBEHHON TIOJINTHKH.

SAu Jloymep u Puuapm Cmapkc (2010) mnpemnararor 0ojiee TOHKYIO MOBECTKY
B3aMMOJICHCTBHS KPUMHHONOTMH W Biactd. OHH pa3paboTalid MSATHKPATHYIO
TaKCOHOMHUIO HACAJIBHBIX THUIIOB KPUMHHOJIOTOB! Hay‘lHBIﬁ OKCIIEPT, MOJATHYECKHUI
COBETHHUK, WIPOK-HAOIIOATENb, TEOPETHK/AKTHBHCT OOIIECTBEHHOTO JBIXKCHHS U
OHHHOKHﬁ IIPOPOK. HCCHC}IOB&TCHI/I OpUuxXoasaT K BBIBOAY, YTO KPUMHUHOJIOTHA Kak
JTUCIUIUIMHA JIOJDKHA BOCIPHHHUMAThL ce0s B KadecTBe ‘‘pasHopabouero” (criaB
HEKOTOPHIX OCHOBHBIX 3JICMEHTOB HJICAIILHBIX THIIOB HCCIICAOBATENCi HAa OCHOBE
MPUHATHST METOJIOJIOTHYECKOTO TIUTIOpAIU3Ma), KOTOPBIA TNPOM3BOJIUT ‘HaNEKHOE
3HaHUE”, a YYCHBIM HEOOXOAMMO CMUPEHHO ITPU3HATH OTPAHUYEHHOCTH CBOETO BITUSTHHUSL.
B passutme stoit meicmu H. Kpuctu (2011) mpemocreperaeT oT THpaHHWM JKCIEpTa,

6 McAra, Lesley (2017) Can Criminologists Change the World? Critical Reflections on the Politics,
Performance and Effects of Criminal Justice, British Journal of Criminology, Vol. 57, Issue 4, July 2017, pp.
767-788.
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KOTOPBI OTOPBAH OT “KM3HEHHOIO OIbITA APYTHX’

. Kpumunonor, nuwer JloypeHc, He
MOXET KOHTPOJIMPOBATh CIIOCOOBI, KOTOPHIMH YYaCTHHKH MOJUTHYECKOTO Ipoliecca
UCTIONB3YIOT (MIIM MCKAXKAI0T) PE3yNbTaThl KpUMHHOJIOTHYECKHUX HccienoBannii. OH He
MOXET rapaHTHPOBaTh, YTO €0 PEKOMEHJALMH OYIyT YCIBIIIaHbI HIM YTO €r0 BHIBOAAM
moBepsT. OH He MOYKET TOBOPHUTH C OIICHOYHBIMH CYKICHUSAMHE 0 “‘cripaBeinuBocTH . OH
HE MOXKET T'apaHTHPOBATh, YTO €r0 BHIBOJBI OYAYT pE30HHPOBATH C MPeOOIATAIOIINM
9TOCOM 3MOXH. KpHMHHONOT MOXET MpenoCTaBUTh (aKTHUECKy0 HHpopMamuio o0

YIroJIOBHOM IpaBE€ U MOCJICACTBUAX €0 MIPUMCHCHUA. 9710 BCC, YTO OH MOXKCT CI[CJ'IaTI)B.

[Ipu3HaBast 6€3yCIOBHYIO IIEHHOCTH THX IOAXOJOB [UIA ONPEACICHUsS ‘“dUCTOi poim”
KPUMMHOJIOTOB M KPUMHUHOJIOTHM, JyMaeTcs BCE JK€, YTO B pEaJbHON JXU3HH 3TU
njieaNIbHbIe KOHCTPYKIUH JOJDKHBI OBITh HE NPOTHBOINOCTABICHBI, & MHTETPHPOBAHBL.
Benp o4eBUIHO, 4TO MOTYEPKHYTO KOH(MPOHTALMOHHAS POJb KPUMHHOJIOTHUH, XOTS U
coOJla3HUTENbHA, W Ba)KHA, HO, 1O OOJBIIOMY CYETy, COLMAIbHO OE30TBETCTBEHHA.
KpuMuHOIIOrMsl HE MOXKET OBITh HCKIIOYMTENHLHO OONINYUTENEM BIACTH, CHUMAs ¢ ce0s
BCIO OTBETCTBCHHOCTH 3a Pa3paOOTKy MO3WTHBHBIX INAroB B JeJie IPEXyNpekICHUSI
NIPECTYIUIEHUI U ONITUMU3ALUU YTOJIOBHOIO IIPABOCYAUs. B paBHOU cTeneHu eil 1oJKHa
IOPEeTUTb M HCKIIOYHTENBHAs pOJIb HEKPUTUYHOIO HAYyYHOIO CONPOBOXKICHUS
IIPUHUMAEeMbIX BlacTbio pemeHuil. OHa ¥MeeT MPOTHO3MpPYEMble HEraTHBHBIC
MOCIENCTBHSI, O KOTOPBIX muieT caMa Jlecim MakKapa, oTmeuast, 4ToO OTaCHOCTh TaKUX
MEXaHHU3MOB KpPOETCS B CaMOIIOJAKPEIUIAIONIEM XapaKTepe MOJIENN B3auMOJICHCTBUA
KPUMUHOJIOTOB U MOJIMTUKOB MO TUIY “3aKa34MK-TOAPSIIYUK’, TP KOTOPOW MpaBUIIO
BBOJIa B OKCIUIyaTallMI0 pe3yJIbTaTOB HCCIIEAOBAaHMM paboTaeT JMIIb B HMHTEpecax
YYEHBIX, KOTOpBIE  MNPHUIACPKHUBAIOTCA  JOMUHHUPYIOIIEH  KOHLENTYalnbHOH U
MOJUTHYECKON TIaTopMbl, a pe3yiabTaThl 3aKa3aHHBIX HCCIIEJOBAaHUI CIyXat
YKPEIUIEHUIO LIeJeH CYIIECTBYIOIUX HHCTUTYTOB.

AKIIEHTHPOBaHHOE BHUMAaHHE Ha TOW MM HHOW poi (KOH(POHTAIHS WIIN TTOTIMHEHHUE)
yrpokaer u camoi kpuMuHoOsorud. MaxkKapa 3To BIojHe OTYeT/IMBO IOKa3biBaeT. Kak
TOJILKO U €CJIM aKaJeMH4ecKas KPUMUHOJOTHS CTaHOBHUTCS JUCTAHIIMPOBAHHOU OT
MOJUTHYECKUX AUCKYCCHH M Ae0aToB, MPaBUTEIHCTBEHHBIE MUHHCTPHI NMPHOOPETAIOT
YCTOHYMBOCTH W HMMMYHHTET K HCCIEJOBAaHMSAM, KOTOpbIeé OpOCAalOT BBI30OB HX

TIOITYJIMCTCKUM Hpe}ly6e)l(lleHI/IHM U TOJIUTUYCCKUM HACTPOCHUAM. Onu 6y]1yT

7 McAra, Lesley (2017) Can Criminologists Change the World? Critical Reflections on the Politics,
Performance and Effects of Criminal Justice, British Journal of Criminology, Vol. 57, Issue 4, July 2017, pp.
767 —788.

8 Lawrence W. Sherman (1992). Influence of Criminology on Criminal Law: Evaluating Arrests for
Misdemeanor Domestic Violence. The Journal of Criminal Law & Criminology,Vol. 83, Ne 1.

105



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

ToJIaraThCs Ha COBETHI M HACTABJICHHUS HE “OO0JIBIINX yUCHBIX , a “MaJIeHbKOT0 YeJoBeKa”
- CIELUAIbHBIX COBETHHKOB, Ubsl HE3aBUCHUMOCTb OT MOBECTKH IHS IEHTPAIbHOIO
MIPAaBUTENBCTBA U CIOCOOHOCTH OCIIAPHBATh OCHOBHBIC MOJMTHYECKHE MPUHIUIBI HE
SIBIIIIOTCS. IPO3payHbIMU. B TO ke BpeMs ydeHble, CTpeMsIIUecs OKa3aTh BIMSHUE Ha
MOJIUTHKY, TECHO COTPYAHUYAIOIINE C MOINTHKAMH, FOCYAAPCTBEHHBIMH CITYKaIllUMA U
PYKOBOIUTENAMH YUPEXKAEHHUH, BXOIAIIUX B CUCTEMY YTOJIOBHOTO IPAaBOCYAMs, BCe
peKe BCTYNMarOT B KOHTAKT C NPAaKTHKaMH Ha OoJjieeé HU3KUX YPOBHSX BHYTPH 3THX
YUPEXKIEHUH, C peanbHON XU3HbIO. I B TOM, U B JPYroM cilydyae IOCIECACTBHS I
KPUMHHOJIOTHH HE BIOJHE YTEHMTENbHBL. Ei Tpo3nT nmb0 3amMeHa JOITOCPOYHBIX
Hay4YHBIX CTpaTeFI/Iﬁ KPAaTKOBPEMCHHBIMH HallaAKaMU Ha CUIOMHUHYTHBIC MOJUTUYCCKUC

peuicHus, 6o Pa3pbIB TCOPETUYCCKOT'O U OMITUPHUICCKOTO 3HAHWUA BHYTPHU camoit HAyKH.

Takum 06pa3oM, B3auMOJeHCTBIE KPUMHUHOJIOTOB U IIOJIUTUKOB JTOJDKHO OBITH B paBHOM
CTETICHH U IPY>KECKH TECHBIM, U YBRKUTEIBHO JUCTaHIIMPOBAHHBIM. KprMHHOIOTH — 3TO
HE TMPOCTO HEHWTpaibHble HAOJIONATENIH, a KPUMHUHOJIOTHS — HE ‘“‘4hcToe” Hay4dHOe
3HaHHUE, - 3aKnouaeT MakKapa. “KpuMuHosior” - 310 yxe KyJbTypHO HACHILIEHHAS POJIb,
mpe/rnosarammas cnenudpuieckyo 60pp0y 3a MPU3HAHUE BIACTHIO. DTO 03HAYAET, YTO
MBI JIOJDKHBI OBITH Kak pa3pylINTEIsIMH, TaK W CO3HMIATENISIMH, W PeQICKCHBHO
OTHOCHUTBCSI K TOJHUTHKE NPOU3BOACTBA 3HAHMI B HAIIMX COOCTBEHHBIX HAYYHBIX U
WHCTUTYIMOHAIBHBIX  YCJIOBHSAX. KpHMHHONOr  JOJDKEH  BHIETH  CHCTEMHOE
(YHKIMOHMPOBAHUWE B €ro IEJIOCTHOCTH, CTOSATh HAaJ[ IOJMTHKONH W KYyJIbTYPHOH
JMHAaMHKOM, OBITh BOBJICUCHHBIM B IMAJIOT ¥ B3aMMOZAEHCTBHE C TPYMIIaMH IPAaKTHKOB 1

MMOHMMATh OCOOEHHOCTH U PE3YIbTAaThl UX MOBCCIHEBHBIX BCTPEY.

WHpIMU cIOBaMH, KPUMHHOJIOT W TOJIUTHK — PaBHOBEIHMKHE CYOBEKTHI OOIICHHS, a
ITOTOMY MX B3aMMOJICHICTBHE HE MOKET BBICTPAaNBAThCA IO JINHEHHOH cXeMe “3aKa3dmK —
ucnonauTeNs”. Takoe B3amMoJeiicTBHE B OpraHW3allMOHHOM ILIaHE TpeOyeT HeKoel
CaMOCTOSITEIBHOH W HE3aBUCUMOW IUIONIAAKH JJIsi OOCYKICHHsI W BBIPAaOOTKH
COBMECTHOTO pelieHus. B Hayke TpeIioxKeHHs O €€ CO3JaHHH YK€ HEOJHOKPATHO
o3ByuMBasiuch. llpemmaranock, B YacTHOCTH, B IEJSIX COBEPIICHCTBOBAHUS
OpraHU3aIMOHHBIX OCHOB YTOJIOBHO-TIPABOBOH MOJIMTUKU B KQU€CTBE KOHCYJIbTATUBHOTO
oprana npu Ilpesugenre Poccuiickoit  ®enepanumn  co3mate CoBer 1no
COBEPIIEHCTBOBAHUIO 3aKOHOJIATENIbCTBA O TMPOTUBOACHCTBHM MPECTYIMHOCTH, C
BO3JIO)KGHHEM HA HEro (YHKIHH 10 OOCCICUYCHUIO B3aUMOICUCTBUS MEXKIY
(denepadbHBIMA OpraHAaMH TOCYJApPCTBEHHOW BJIACTH, OpraHaMH TOCYIapCTBEHHOM
Bnacti cyOwekToB Poccuiickoit ®Denepanuu, OOIICCTBCHHBIMU OOBEIMHCHUSIMH,
Hay4YHBIMH YUPEKJICHUSIMH U OPTaHU3ALUAMH NP PACCMOTPEHUH BOIIPOCOB, CBSI3AHHBIX
C COBEpPIICHCTBOBAHUEM YTOJIOBHOTO U MHOTO 3aKOHOJATENIbCTBA O MPOTHBOJCHCTBUU
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npectynrocti’.  Ilpeaaranoch Takke — €O30aTh  CAMOCTOSITENBHBIH  HAYYHO-
HCCIIEeI0BATEIbCKUI LIEHTP, KOTOPBIH MOT ObI HENPEPHIBHO M CHCTEMAaTHYECKH U3y4aTh
peanbHBIE  KPUMHHOJOTMYECKHE W YTOJIOBHO-IIPABOBBIE TEHICHIMH, H3ydaTb
(G (QEKTUBHOCT TPAKTUYECKOW MAEATEIBHOCTH CHUCTEMBl YTOJIOBHOW IOCTHIMH U
CBOEBPEMEHHO  MPOTHO3MPOBATH  BO3MOXKHBIE  NPEAYNPEIUTENbHBIE  MephIL,
[TpennoxeHus 3TH TaK M OCTAIOTCS MO Cell IeHb HEBOCTPEOOBaHHBIMH.
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Zorica Mrsevi¢”

KSENIA ATANASIJEVIC’S CONCEPT OF HUMAN RIGHTS

The subject of the paper is the basic principles of human rights defined by the
philosopfer Ksenija Atanasijevi¢ as concepts of free personality, equality of all
people, and the rejection of all violence and oppression of others. The research
goals are to point out the essence of her philosophy and her entire commitment to
human rights, because this is the only way to guarantee full freedom of development
to every individual, both the most prominent and the most insignificant, and to every
nation, both the most populated and the least populated ones. The
institutionalization of Ksenia’s concept of human rights was not part of the
university program of her time, but it was not a living intellectual scene of her time.
Publishing in newspapers and magazines, lecturing at public forums, she had a
significant impact on the human rights awareness of her contemporaries. The
modern academia is institutionally much more open to human rights than in the
time between the two world wars, so today it is not only possible but also necessary
to continue where Ksenia stopped. It is generally accepted that education at all
levels is a necessary step towards the adoption of human rights in institutional,
practical life. That is the reason why we should start from the foundations that
Ksenia Atanasijevi¢ built in her time.

Keywords: human rights, inviolability of personality, free development of the most
insignificant and most prominent, institution of university education, scientific
reception in the current university context?
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1. Introduction

Human rights are based on the idea that all human beings have universal natural,
inalienable rights. The goal of human rights is to ensure that all people have a life worthy
of a human being. The basic human right to life includes, according to modern
understandings of human rights, the right to human dignity (Ivanovi¢, 221: 668). In order
to protect human dignity, human rights have defined some fundamental aspects that must
not be violated. Regardless of skin color, origin or gender, all people have the same
human dignity. Human rights are divided into several groups - civil, political, economic,
social, and cultural. What they have in common is that they are innate to every human
being. They confirm the right of every individual to life, work, education, equality before
the law, privacy, and many others.

Individuals have human rights independent of the state and the will of the ruler. But in a
society like ours and those similar to us, human rights are still sometimes perceived as
some Western, imperial pressure, which is the primary reason why they are accepted in
our surroundings with certain difficulties (mati¢, 2020). This is further justified fact that
it is necessary to observe the legacy of our past, and,since for a large number of people
the doctrine of human rights has an extralegal character, it is necessary to particularly
acknowledge eg., the works of prominent domestic philosophers, such as Ksenia
Atanasijevi¢. Her oeuvre is still not adequately valued, so it iS necessary to analyze it
through its rception and from the point of view of her advocacy for human rights.

Although Ksenia did not use the term “human rights” or other terms of contemporary
human rights vocabulary, the basic principles of her work are the starting point for today’s
reception from that point of view. Her thought was fouded on a holistic, humanistically
based equality of all human beings, including of course women and men, and she
advocated as a matter of principle against any persecution of people because of their
personal characteristics, which is an eloquent human rights message to modern time.
Equality can and must be based on knowledge and enlightenment and it unavoidably
implies the idea that every human being is inviolable, and has the right to develop onself
fully and disturbedly. Hence, through advocacy for the advancement of women, and
directly with it she worked very actively on the advancement of all humanity, building,
so to speak, a new ethical doctrine. She worked to achieve “a better and nobler
relationship between people that would exclude any physical and moral abuse of the
other” (Atanasijevi¢, 1931: 2), which is currently perceived as an ideal of democratic
society, exactly related to human rights in the modern age.
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2. Human rights discursive reception of
the scientific oeuvre of Ksenia Atanasijevi¢

It is important to include a critical and new reading in the study of her work (Loncarevié¢
2020, 211), using the method of reception as a way of understanding its messages. This
text is part of an effort to continue the initiation of the reception (Jani¢ijevi¢ 2019, 117)
of Ksenia Atanasijevi¢’s scientific work as an intertextual communication with her
creativity to the interpretive community. Today, compared to the author Ksenia
Atanasijevi¢ as an individual creator, she is an active, contemporary, collective subject in
a changed social context, at the same time different but also similar to the one in which
the author created.

The horizon of expectations and prior understanding (pre-understanding) is the initial
elements of reception, in order to reach it at all. As such, it is applied to the theory of
literary and philosophical reception, both in the academic and activist community of
Serbia (Jani¢ijevi¢ 2019, 116). Undoubtedly, there is also a corresponding horizon of
expectations among the interested audience, which can be reached if the audience has a
certain experience gained by getting to know those and similar texts and is thus provided
with an initial pre-understanding. The combination of the messages emanating from her
own texts and those appropriated by the reading public can lead to a fulfilled horizon of
expectations, acceptance of the open possibility of identification, or more generally,
confirmation and expansion of our experience. The realization of reception is most
influenced by the horizon of expectations. Against the dominant oeuvre of the author, we
now stand with our scientific history of pre-understanding, as a corrective bridge that
introduces what was said before into the current social context across the horizon of
expectations. Thus, what was said earlier ceases to be sealed by discursive immutability,
reviving through active dialogical reception in the present. Considering everything that
Ksenia Atanasijevi¢ represents, every good thing she stood for, the way she did it and
explained it, we can regard her as our contemporary. On the basis of her ideas that were
ahead of the time of their creation, and realizing that the issues she dealt with are still
present today, it remains for us as a task of the modern age, perhaps only in a slightly
different form, to conclude that the entire oeuvre of Ksenia Atanasijevi¢ is of an
exceptional importance.

The horizon of expectations of today’s audience is filled with her oeuvre because she
actually talks about the time in which we live today, and not only about the time in which
she lived. Relying on the philosophical oeuvre of Ksenia Atanasijevié, e.g., we understand
that the possibility of being carefree has been “radically removed” from us, yet we are
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“convinced that, in the foreseeable future, what seemed like a utopia until recently will
become a reality” (Atanasijevic, 1929: 24).

Opposing evil is the point of initial encounter (pre-understanding) of the philosophical
attitudes of our time with Ksenia Atanasijevi¢’s commitment to social changes, which
she called the “revolution of good” (Atanasijevi¢ 1968, 20). The prerequisite for the
reception is the understanding and acceptance of her position on the idea of the existence
of'a “revolution of good”. It is the starting point of our receptive inspiration and our efforts
to build democratic institutions, as part of her vision of a good revolution, e.g., respecting
the human rights of all, that all human beings have the same essence, and that, therefore,
the personality of each human being must be respected, the promotion of gender equality,
security, promotion of tolerance and non-discrimination and global peace.

3. Inviolability of personality

Belief in the inviolability of the personality, in its absolute right to freedom and provision
of all the needs for its development is the essence of its philosophy and its entire
commitment to life (Veljak, 2020: 31). “Only in this way is it possible to guarantee full
freedom of development to every individual, both the most prominent and the most
insignificant, and to every nation, both the most populous and the smallest” (Atanasijevic,
1927: 2, according to Vuleti¢, 2011: 17). “And from that comes, as a necessary logical
consequence, the refutation, theoretically and practically, of the gross absurdity of the
rooted belief that one sex has, by nature itself, superiority over the other sex. “Women
felt this absurdity bitterly, with all the complex consequences that resulted from it”
Atanasijevi¢, 1927: 1, according to Vuleti¢, 2008: 22).

Just as she did not explicitly use the term human rights, she also did not use its antipode,
the violation (abolition, disrespect, trampling, denial...) of human rights. But that is why
she regularly and systematically used some other terms that are explicit enough, such as
totalitarianism, racism, hitlerism, anti-Semitism, human wretchedness, misogyny,
irresponsible behavior of political and intellectual elites, oppression, and suppression of
the development of the individual, community, state, and people and as a universal term
“evil”. One of the greatest evils, in her opinion, is war, which is portrayed as one of the
most disgusting and reckless manifestations of selfishness, blindness and all kinds of
negativity, which are fatefully rooted in human nature. While in peace the negative
sediments in the human soul are sometimes channeled and appeased, in war they have the
opportunity to break out in all their ferocity. “That is why all justifications of war,
undertaken from various points of view, which are always, consciously or unconsciously,
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tendentious are immoral and blasphemous. In addition, all of them show a complete
misunderstanding of the basic ethical position that the personality of every human being
must be respected” (Atansijevi¢, 1940, according to Vuleti¢, 201:111).

That is why for her, the fight against evil, that is, against the violation of human rights of
all kinds, is a moral imperative, because “evil is not an illusion, but a real, tragic fact that
destroys the value of existence, an anthropological constant, an inevitable companion of
human existence. Evil, in its various forms - ontological, psychological, ethical, social,
economic, or otherwise - is present in human life in massive quantities. There is neither
logic nor morality in relationships between people, they are often a real hell”
(Atanasijevi¢, 1968: 18-19). As an antithesis to the violence of war, it points to the
principles of love and mercy that guided people to light, truth, goodness, justice and in
accordance with their human rights.

But “neither pessimism, nor defeatism, nor misanthropy are the last words of my
philosophy” (Atanasijevi¢, 1930: 79, according to Vuleti¢, 2011: 8). On the contrary, she
advocated, both in word and deed, for an open struggle against evil in both individual and
social life. “I repeat, injustice spreads faster than a vicious contagion when one bows his
head in front of it, and it can be suppressed, to some extent, only by ruthless suppression.”
(Atanasijevi¢, 1930: 79). That is why she strongly criticizes the Stoic doctrine of patience,
and especially the starting maxim of the Stoic ethics: “Bear and renounce”.

Searching for the roots of human conflict, Ksenia discovers them in the blasphemous
desire to multiply property and “satanic money”. She states that during the historical
development, the rift between people deepened and expanded. This encourages all kinds
of evil and hostile feelings, through which the desire to multiply one’s property, and even
more, to grab and steal, broke through constantly, and more and more steadily. She
pointed out that there are “guardians of the common good” and “protectors of workers”,
who became multiple millionaires through the hunger and sweat of the miserable,
exhausted, undernourished poor (Atanasijevi¢: 1936: 1, according to Vuleti¢, 2011: 80).

Therefore, there is no greater task for living in individual freedom, mutual sympathy, and
peace, until wisdom about life makes the existence of a human being more meaningful,
better, more valuable, to contribute to the humanization of individual and social life.
There is no better and nobler relationship between people than the one that excludes all
physical and moral abuse of the other. That is why the most necessary need is to work
deliberately and safely to win political rights.
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4. The right to vote for women is a
sine qua non of equality between women and men

Political rights are an area where the greatest social distinctions between men and women
are based on prejudice, deception, misperceptions, and inferences, as well as all kinds of
untruths. A fairer society cannot be realized until those immoral prejudices that hinder
the development of all the possibilities that lie in a woman’s personality are eliminated
(Mrsevi¢, 2020: 46). The wmen’s right to vote is based on their opposition to any kind of
discrimination, taking as a starting point that men and women are by nature equal
representatives of the human race (Mrsevi¢, 2020: 49). Her conception of the elevation
of a woman to a free person and an equal member of society is based on ethical principles,
where she paid special attention to the position and rights of women. That is why she
appeals that reason, that regulative principle of the whole life, must be called to the aid,
as well as that one must work tirelessly to enlighten as many people as possible.

Emphasizing her position on the inviolability of the person, her absolute right to freedom
and the provision of all the needs for her development leads to the raising and revival of
the level of society and all its relations, Ksenia pointed out almost a century ago that
patriarchy is based on hierarchy, discrimination, and exploitation (Atanasijevi¢, 1927: 1
according to Vuleti¢, 2008: 22). Reducing its influence is necessary for the sake of
breaking the relationship of inequality and realizing the vision of equal, humanistically
oriented and sustainable development of national economies and the world as a whole.
From this comes, as a necessary logical consequence, the refutation, theoretically and
practically, of the gross absurdity of the rooted belief that one sex has, by nature itself,
superiority over the other sex. Women felt this absurdity bitterly, with all the complex
consequences that resulted from it (Atanasijevi¢, 1927: 1 according to Vuleti¢, 2008: 22).
“If one should not be carried away by the delusion that in women all advantages are
assigned to the human race, and in men all negativity, and if one must admit that the
possibilities for both good and evil exist in both parts of humanity, - it cannot be doubted
that women, due to their nature, are more sensitive, more compassionate and altruistic,
and consequently, they are more determined to smooth out discord and hatred than men”
(Atanasijevi¢, 1932: 1 according to Vuleti¢ 2011: 49-50).

She emphasizes that men and women, as members of the human race, have the same range
of psychic abilities. But while men predominately ruled the states, humanity did not
emerge from the darkness of conflict, hatred and willingness to shed blood. “That fact
stands, in all its deplorable completeness, and no amount of counter-proving is able to
smooth or nullify it. That is why there is a need to use the strengths of women more
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fruitfully and in multiple ways for public life” (Atanasijevi¢, 1932: 1, according to
Vuleti¢, 2008: 33).

It is important to keep in mind that she published in an intellectual climate in which
support for women was denied on many levels (Atanasijevi¢, 1931: 2). She wrote about
this herself on one occasion: “But as these successes are certainly large, and as women in
our country play an increasingly crucial and beneficial role in raising the cultural and
ethical level of our society, there is much more to be attributed to women’s abilities and
her conscientiousness and perseverance in work, but the support that was shown to her,
to support and help her.” And in writers she found invigorating imagination, which is
important, because “...when our imagination is full of joyful images, then we have
deceived our fate, and when our dreams are ugly, then fate has overcome us”
(Atanasijevic, 1929: 148).

Otherwise, she published in magazines of various profiles and had stratified readership
that included both the intellectual elite and the general public. Regarding the essays on
female writers, | think it is particularly important to point out the politics of the place of
publication. Namely, she published articled on the topics of women’s human rights even
more in various representative magazines of the era. That decision was extremely
important in the process of affirming women’s creativity and dismantling patriarchal
barriers. Finally, they testify that any ethics of feminism should be based on solidarity
and mutual support, which, in her opinion, women were obliged to provide mutually
selflessly.

5. Institution, human rights and Ksenia Atanasijevi¢

The university, an institution to which she belonged with all her heart and vast knowledge,
removed her from its teaching corps. Like the prominent women she wrote about in her
works, she herself became a victim of patriarchal prejudices about women’s inferiority.
She recognized attacks against her own professional and personal dignity as forms of
social pathology, as concrete manifestations of evil that should be reacted against. This
made it impossible (on February 15, 1935) for her commitment to human rights to be
institutionalized and transmitted to students through the university’s educational science
program. The institution of Uniiversity remained at a loss in the form of a multi-decade
lag in systematic opposition to human rights violations.

It is necessary to invest energy in abolishing forcibly established differences and
inequalities between human beings in building institutions and building understanding
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between peoples (Atanasijevi¢, 1931: 2, according to Vuleti¢, 2011: 46). The tradition of
the so-called of just war is inadequate because it deals with jus post bellum rather than
justice after war in preventing conflict and maintaining peace in other territories. It is
necessary to build democratic institutions; hold free, fair, and transparent elections,
promote gender equality; ensure respect for human rights, media freedom, minority rights
and the rule of law, and promote ttolerance and non-discrimination.

6. Non-institutional advocacy for human rights

Ksenia’s path, after being forced to leave the institution, which she lived and experienced
defending the common good, the good in man, and the good for man, is interesting.
Ksenia continued her public commitment to individuals and the necessity of confronting
them with evil. Non-institutional advocacy for human rights was also a way for her, to
earn for a living since she was unemployed. Although her post-university involvement
could not be classified as human rights activism of the modern type, it could be related to
the contemporary terminology of today’s language intellectual advocacy for high ideals
of human rights. That advocacy begins with the rejection of submissive acceptance of
human rights violations. “Only weak or frightened doctrinaires recommend submission
and meekness.” Suffering increases evil, and weak yielding to violence brings a man
down to the bottom. “Injustice spreads faster than a vicious contagion when one bows his
head before it.” Today we believe that her consistent attitude paved the way for future
female university teachers, but also enabled a high valuation and a consistent orientation
in advocacy for human rights.

In that, she widely used the possibilities of freedom of speech as one of the basic human
rights in modern society (lvanovié, Stojanovi¢, 2022: 66), which was clearly at her
disposal in her time without hindrance. It is as if the provision of Article 19 of the UN
Universal Declaration of Human Rights (The UN Universal Declaration of Human
Rights) that everyone has the right to freedom of opinion and expression, including the
right not to be disturbed because of their own opinion, was fully valid in Serbia during
her time. She considered the press important for her own presence in the public, so in the
twenties and especially in the thirties, after her expulsion from the University, she actively
published articles in the newspapers and magazines of her time. In parallel with them, she
also took part in the socio-political and cultural-artistic life of her country, in the most
diverse occasions, processing them as the topics of newspaper articles, but also of her
other public performances, lectures, discussion panels, public readings of newly
published books.
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In the first place, of course, is morality as the pivot of the only more tolerable human
existence. Ksenia Atanasijevi¢’s public engagement against National Socialism and anti-
Semitism as massive sources of human rights violations ranks her among the first who,
in our environment and in Europe, wrote against National Socialism and condemned the
persecution of Jews (Vuleti¢, 2011: 10-13).

She wrote newspaper’s “texts of a polemical character and literary and cultural
presentations that were mostly published in the newspapers Pravda, Politika, and Vreme,
pokret, Zena i svet, etc.” (Purié¢ 2020, 258), and almost as a rule on the front pages, which
proves its acceptance by the media. This is an important fact because the press of its time
was what the internet and social networks are today, “communication highways”, as Z.
Pavlovié¢ expresses it today (Pavlovié, 2022: 157). By publishing in magazines of various
profiles, she gained a stratified readership that included both the intellectual elite and the
general public. She believed that active participation in the construction of narratives that
shape contemporary culture and its values is extremely important, but also that this is
done “in a calm tone, focused on the literary aspects of the work that | put before me, on
illuminating its poetic physiognomy, with an ear for thematic -motivational and stylistic
plan” (Sviréev, 2020: 297).

It was an opportunity that she used as the first in local scientific thought to analyze
initially trivial phenomena as emerging forms of evil in society, and in essence deeply
destructive and negative social phenomena such as: intrigue, lies, anonymous writing,
slander, misrepresentation, plagiarism, corruption, irresponsibility. At the same time, she
remained devoted to the continuous and consistent opposition to the great themes of evil
of her time, fascism and anti-Semitism, the more misogynistic, patriarchal discriminatory
denial of human rights, sharply and succinctly defending the universal values of academic
and civic integrity. Today, the phenomenon defined as “post truth” is often mentioned in
the theory of human rights and media communication, even as a phenomenon of scientific
discourse. For all of us who consider it a new phenomenon of our time, it will be
interesting that Ksenia also criticized the phenomenon of “manipulating words for the
sake of deception and propaganda, which reduces scientific achievements from numerous
social disciplines to a mere tool for demagoguery.” And she talks about the creation of
the “semblance of truth” and the insidious skill of its “creators”, stating that such a state
almost “grew” into the verbal hysteria of her era. When words are manipulated in order
to create a deception that something is wanted to improve, when in fact all desires are
directed exclusively in the direction of selfish interests (Atanasijevi¢ undated according
to Vuleti¢, 2011: 115-116).
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As one of the messages of her scientific oeuvre and the way to promote human rights, we
point out the need to write an essay. It is necessary to write and publish not only in well-
quoted scientific periodicals and monographs, because the essence of the value of science
is not in that, and even less in the race for today’s imperative scoring of the published.
Ksenia is an excellent historical example that it is necessary to write those “smaller
forms”, essays, literary and artistic criticism, articles in the daily and weekly press,
because this achieves the communicativeness of our scientific findings and reflection with
a larger and more diverse readership, which makes much more affects the profiling of
social flows. There is no doubt that such texts by Ksenia have an impact on a larger
number of people and on their formation of awareness of the need to respect human rights.
Agreeing with Ksenia Atanasijevié¢ regarding the necessity of essay activities, we add that
writing “smaller forms” of scientific, philosophical, and artistic polemics and criticism is
not a waste of precious time, but perhaps a necessary activity on our scientific scene.

Her prominent presence on the public stage affirms the view that essay writing has a role
in shaping the reality we want to accept. She considers essay writing important, and she
herself writes essays, articles, and critical texts about Serbian literature, weaving into my
philosophical interpretations the spirituality of aesthetic utopias, an ethical orientation
imbued with Christian ideals, Eastern philosophy, Platonist and Enlightenment heritage
(Svir¢ev, 2020: 294). She tried to provoke readings of the Serbian literary and literary-
critical heritage in the key of “reactualizing reception”. Everything depends on what
language we will agree to and for which decisions, where and how we will opt for
marketing. It seeks to initiate a new, active human rights discourse in the Serbian culture,
referring to the essay as a medium of expression through which one expresses one’s own
experience, mental abilities, views, and contemplation of the earlier and one’s own
reality, interpreting it.

She strove to affirm women’s creative practice, thus contributing to their human rights.
“With the first-person narration, characteristic of the essay, all these authors tried to get
out of the figure of a woman deformed by stereotypes as a culturally immature person
who is spoken of in the third person, above her head, protectively, as if she is not in the
culture, even though she is immediately present” (Svircev, 2020: 296).

118



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

7. Conclusion

All her life, Ksenia advocated for the “revolution of good”. From her position, she is
convinced that, in due time, what seemed like a utopia until recently, would become
reality. In this way, the ground will be prepared for the ultimate supreme revolution - a
revolution of good, that is, of compassion and human justice, which will establish real
peace and solid harmony among people, today sharpened, enraged, divided and ready to
step into inheritance, revenge, at any moment, retaliation and every moral abomination.
Because where the voice of reason is listened to and human rights are respected, hostile
feelings cannot be nurtured and inflamed.

You don’t have to be black to condemn racism, you don’t have to be Jewish to condemn
anti-Semitism, you don’t have to be gay to condemn the persecution of people based on
their sexual orientation. It made a clear distinction between principled and subjective
approaches to these problems. It is not about personal preferences, it is about principle.
As a human being and a citizen of the world, she was fundamentally against any
persecution of human beings because of their deep and honest emotions that do not bother
anyone. And if it is impossible for people, selfish by nature, to miraculously transform
themselves into benevolent creatures, full of love for others, it is certainly possible to
make the truth obvious to them that it is easier and more beneficial for them to do good
than evil. And that the truth has universal validity, experience confirmed at every step.

Ksenia’s timeless message is also today’s credo of all those (of us) who deal with science:
sitting at a desk and working quietly - it seems to her that there is no greater happiness.
Creative work was the only light in her gloomy reality, as a specific intellectual activism.
A way to not let the element of chaotic everyday life completely overwhelm her, in the
belief that we want to share with Ksenia, that in due time, what seemed like a utopia until
recently, will become reality.
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Andrej Kubiéek”

CONTRIBUTION OF SCIENTIFIC INSTITUTIONS TO THE
PROMOTION OF HUMAN RIGHTS:

CASE STUDY OF THE INSTITUTE OF CRIMINOLOGICAL
AND SOCIOLOGICAL RESEARCH IN BELGRADE

The sociological approach to science as a social field and process has a special
value in its application to those areas of knowledge that are closely linked to
important social issues, such as human rights. The subject of this case study will be
the recent publications of researchers from the Institute of Criminological and
Sociological Research in Belgrade, as an example of the scientific institution
dedicated to the study of various aspects in this topic. Special focus will be placed
on the exploration of different analyzed fields of human rights, as well as on specific
disciplines from which human rights are viewed (legal disciplines, psychology,
sociology, anthropology, special education, ecology, etc.), or on detecting
multidisciplinary approaches. In addition to the description of scientific
publications, the article will present various types of cooperation with other actors
in this field, both scientific and state institutions and bodies, independent
institutions, educational institutions and non-governmental organizations.

Keywords: human rights, sociology of science, sociology of knowledge, scientific
institutions, case study.
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1. Institutions and human rights

Sociological explanation of emergence of the concept of human rights seems to be
impossible without taking into account whole spectre of different institutions. First of all,
institutions such as international organizations and bodies, national parliaments, courts,
independent institutions and non-governmental institutions had crucial role in
establishing rule of human rights, and still have in their implementation and development.

Secondly, broader understanding of influence of institutions on genesis and development
of human rights finds these ties in much deeper socio-historical processes. Materialistic
causes are found in capitalism and emergence of bureaucratic state, as Max Weber
underlined in his classical study: “that the demand for formal, legal equality and economic
freedom of movement paved the way for the destruction of all specific foundations of
patrimonial and feudal legal systems in favor of a cosmos of abstract norms, and thus
indirectly of bureaucracy, but on the other hand favored the expansion of capitalism in a
very specific way” (Weber, 1978: 817). At the same time, Weber held in great esteem
Rudolf Jellinek’s explanation about relevance of one much older institution on
development of human rights — religion. Non-material social aspects were not only
important because of inherent textual content of holy scriptures which contain some of
norms which will become foundation of human rights, but also because struggles for
religious freedoms led to formal appreciation of all other freedoms and rights (Joas, 2006:
6).

It is interesting to note that science also represents institutionalized practise which has
roots in layman (and clergy of lower rank) interpretations of religion (Ben-David &
Sullivan, 1975: 204). Emerging from this very specific relation between church as an
established organization and individuals seeking to fulfill their authentic spiritual and
social needs, western science found firmest foundation in its orientation to political and
social reforms, beginning in 17t century and gaining prominence in 18" century. Process
of socio-genesis of science led to formation of institutional framework, from an early
academies, to modern universities and different types of scientific institutes and research
centers.

Being relatively objective, consensual evaluation of discoveries makes science as an
example of institutionally regulated cultural change, which can affect many aspects of
society. From sociological perspective, scientific knowledge is valued for it’s technical
applications, and for it’s own right of better understanding of ourselves and the world
around us (Ben-David & Sullivan, 1975: 203). Particularity, concerning topic of human
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rights, both aspects are relevant. Norms implicit in the public conduct of scientists include
universalism, emotional neutrality, rationality, individualism, communality, and
disinterestedness (Ben-David & Sullivan, 1975: 204).

2. Case Study: The Institute of Criminological
and Sociological Research in Belgrade

Institute was founded in 1960, originally as the Institute of Criminological and
Criminalistic Research, and started with activities in 1961. In 1971 this institute was
integrated with the Sociological Institute of Serbia, which led to the current form which
this research institution have to this day (in Serbo-Croatian: Institut za kriminoloska i
socioloska istrazivanja, abbreviated: IKSI) (Kron & Stevanovi¢, 2011: 21). Main goals
of the Institute include both fundamental and practical research in the following scientific
disciplines: criminal law and criminal procedure, criminology, penology, psychology of
crime, social pathology, victimology, environmental protection, sociology, anthropology,
disability studies, andragogy, security studies etc (ibid: 11). Main scientific problems and
topics which are juvenile delinquency, penal policies, penal sanctions, recidivism,
suicide, study of victims, international criminal law, human rights, methodology of social
sciences, domestic violence, psychological factors in genesis of criminal behaviour and
measuring instruments, sociology of rural and urban settlements, professions and
medicine (ibid: 25).

At the present, the Institute is a unique scientific and research organization dedicated to
studying ethiology, phenomenology and prevention of criminality and social deviations.
In practice, these scientific questions are opened up and cover wide variety of themes,
many of which correspond with human rights. Uniqueness of the Institute in context of
Serbian science is in the fact that researchers from different formal scientific backgrounds
work together, rather than in specialized departments, which brings forth original
approaches to concrete problems. The main goal of this article is to map diversity of
research activities aimed at better understanding human rights, or to enhance their
implementation.

In order to acquire needed data, two main sources of data were analyzed. First, newly
established digital deposit of different scientific publications was examined with goal to
determine quantity of books and articles concerning human rights, main themes and
scientific disciplines. Since number of publications relevant for this paper topic is large —
around 250 in total — they will be only briefly presented. More detailed approach will be
applied to publications form 2017 (five years period). Second source of information will
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be official Institute’s website, which contains information about projects, conferences,
and other research activities.

3. Themes and approaches: empirical analysis

Detailed analysis of concrete topics covered by researchers from the Institute of
Criminological and Sociological Research before 2017 shows both diversity of themes
and long-term commitment to certain problems. Human rights of the prison population
(mostly in Serbia) prove to be most researched theme: 17 publications are dedicated to
general rights of prisoners, 15 about minors in prison, 2 to healthcare and education and
1 was about rights of disabled and elderly people in prison (38 in total). Second most
common theme are the rights of the children, minors or youth (in prison or in conflict
with the law 15; general and theoretical topics 10; in foster families 1; girls 1 - 27 in total).
Right to healthy environment follows with 6 publications, while 5 were about right to
privacy. Rights of disabled people were the theme of 4 publications and elderly people in
3. Publications about human rights in court processes, such as right to just trial, rights of
victims or witnesses were also 3 in number. Women's and migrant’s rights were analyzed
in 2 publications, while 1 was dedicated to health patient’s rights; single parent’s rights;
war crimes; media reports; rights concerning religion and male rights each.

Analyze of publications during the last five years show even greater variety and quantity
of texts. Articles and books about children’s rights are most numerous, with 34 titles
identified (Batricevi¢ & Kubitek 2019 b; Copi¢ & Copi¢, 2019; Pukanovié, 2022;
Glomazi¢ & Glomazi¢ 2022; Kolakovi¢-Bojovi¢; 2018; Kolakovi¢-Bojovié 2019 c;
Kolakovi¢-Bojovi¢, Stevanovi¢, 1. & Vukicevi¢, 2022; Kubi¢ek & Markovié, 2022;
Maljkovi¢ & Igracki, 2018; Milicevi¢, 2017; Nedovi¢ 2018; Milicevi¢, 2019; Milicevié,
2019b; Mili¢evi¢, 2020; Milicevic, 2020b; Milicevi¢ & Nedovi¢ 2020; Milic¢evic, 2021;
Milicevic¢, 2021b; Milic¢evic, 202 1¢; Pavicevi¢ & Iliji¢, 2018; Pavicevié, 2019, Stefanovié
& Kari¢, 2020; Stepanovi¢, Pavicevi¢ & 1liji¢, 2022; Stevanovié, A. 2022; Stevanovié, 1.
2017; Stevanovié, 1. 2017b; Stevanovié, 1. 2017¢; Stevanovié, 1. 2017d; Stevanovié, 1. &
Vuyji¢i¢, 2019; Stevanovic, 1. & Vuji¢, 2020; Stevanovié, 1. & Kolakovi¢-Bojovié, 2021;
Stevanovi¢, 1. & Kolakovi¢-Bojovi¢ 2022; ). Publications concerning rights of children
in conflict with the law are counted separately, and with 6 of them, children-related
publications sum up to 39 in total (Kari¢ et al. 2020; Kolakovi¢-Bojovi¢ 2022; Proti¢ et
al, 2020; Stevanovi¢, 1. & Vujici¢, 2019; Stevanovic, 1. 2020).

General rights of the prisoners make the second most researched topic, with 11 in total
(Batri¢evi¢, 2019; Batricevi¢ & Stepanovi¢ 2020; Batricevic, 2021; Batricevié¢, 2021b;
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Savi¢ & Knezi¢, 2019). Again, more concrete problems are counted separately: education
of prisoners numbers 6 publications (Batri¢evi¢, Parausi¢ & Kubic¢ek 2020; Iliji¢, 2022;
Knezi¢, 2017; Vujici¢, 2019; Vujici¢ & Kari¢, 2020; Vujic¢i¢ & Drndarevi¢, 2022 ), so
that there are 17 in total.

Human rights in the context of police and court proceedings are analyzed in 10
publications (Batricevi¢, 2020, Kolakovi¢-Bojovié, 2017; Kolakovi¢-Bojovi¢ 2019;
Kolakovi¢-Bojovi¢ 2019b; Mati¢ Boskovi¢ 2020; Mati¢ Boskovi¢ 2020b; Milic¢evic, Iliji¢

2020b), including one about the death penalty (Mati¢ Boskovi¢ & Laszld Gal, 2021).

Rights of the disabled were the theme of 10 publications (Mili¢evi¢, 2017; Mili¢evié¢ &
Nedovi¢ 2018; Milicevi¢, 2019; Mili¢evi¢, 2019b; Milicevié, 2020; Milicevi¢, 2020b;
Mili¢evi¢ & Nedovi¢ 2020; Mili¢evi¢, 2021; Mili¢evi¢, 2021b; Milicevié, 2021¢). Right
to privacy also saw a rise in interest with 9 articles and books (Batri¢evi¢ & Stepanovié¢
2020; Kolakovi¢-Bojovi¢ & Turanjanin, 2017; Stepanovi¢, 2018; Stepanovi¢ 2018b;
Stepanovi¢ 2019; Stepanovi¢ 2020; Stepanovié, 2022; Stepanovi¢ , Pavi¢evi¢ & Ilijié,
2022; Stevanovié, 1. 2017b). In the analyzed period, migrant rights also rose to
prominence, with 8 publications about this problem (Batricevi¢, 2018 b; Batricevi¢ &
Kubigek 2019; Batri¢evié¢ & Kubitek 2019b; Copi¢ & Copié, 2018; Copié¢ & Copié, 2019;
Ciri¢ & Drndarevié 2019; Knezi¢, 2018; Parausié, 2017).

New topic of employee’s rights emerges with 5 in number (Markovié, 2019; Markovié,
2020; Rabrenovi¢, Kosti¢ & Mati¢ Boskovié, 2018; Stevanovié, A. & Kosti¢, 2020;
Stevanovi¢, A. 2021). With 4 in total each, there are few more themes: rights of the crime
victims (Kolakovi¢-Bojovic & Gruji¢ 2020; Kolakovi¢-Bojovi¢ 2020b; Kolakovic-
Bojovi¢ 2020c; Pavicevi¢ & Iliji¢, 2017); gender rights (Hughson, 2017; Pavicevi¢ &
1liji¢, 2017; Pavicevié, 2020, Pavicevié, 2021); and media representation of human rights
(Kubicek & Markovi¢, 2022; Pavicevi¢ & Iliji¢, 2017, Stepanovié, 2022; Stevanovié, 1.
2017b). Finally, researchers from IKSI have published 3 works about ethnic minority
rights (Kubicek, 2018; Kubicek, 2020, Kubic¢ek & Markovi¢, 2022); 3 about patient’s
rights (Kubicek, 2020, Batri¢evi¢ & Kubic¢ek 2021; Iliji¢, 2021); 3 dedicated to mental
disappeared persons (Kolakovi¢-Bojovi¢ 2021b), elderly (Knezi¢, 2020) and the right to
healthy environment (Batricevi¢, 2018).

127



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

Considering different scientific disciplines, law was the most common with 33
publications before 2017; followed by disability studies (14). Publications belonging to
andragogy were 6 in number, anthropology 5, psychology, ecology and sociology 3 each.
Multidisciplinary approaches were also noted, particularly as synergy of law and ecology
3, law and sociology and law and andragogy 1 each; while there were also 5 publications
which combined 3 or more disciplines.

Again, in the last five years, most publications belonging to the law are the most numerous
(38), and disability studies are next (12). Sociology follows with 8 publications, while
anthropology and andragogy have 5 each. Two more publications involve psychology
and 1 security studies. All multidisciplinary publications include combination of law with
other disciplines: sociology 6; psychology 4; disability studies 2 and anthropology 1,
while 4 are combination of more than two scientific disciplines.

4. Thematic conferences, projects and promotion of human rights

During the last years, the Institute organized a number of thematic conferences strictly
dedicated to human rights, or to themes concerning human rights. Gatherings which
brought together experts in the field of children’s rights were “Juveniles as Perpetrators
and Victims of Crimes and Misdemeanors” in 2015; “Child Friendly Justice” in 2018 and
“Children and the Challenges of the Digital Environment” in 2022. Conferences “Penal
Law and Medicine” in 2019 and “Drugs and Drug Addiction: Legal, Criminological,
Sociological and Medical issues” in 2020, although not primarily dedicated to human
rights, encompassed many important questions concerning compulsory psychiatric
treatment and confinement in a medical institution, compulsory psychiatric treatment at
liberty, compulsory drug addiction treatment, compulsory alcohol addiction treatment?.

Traditional annual scientific conferences organized with Protector of Citizens -
Ombudsman of the Autonomous Province of Vojvodina, held from 2017 are closely
commuted to human rights: “Freedom, Security: Right to Privacy” in 2017; “Protection
of Human Rights: from Illegality to Legality” in 2018; “Protection of the Rights of the
Child (30 Years after the Adoption of the Convention of the Rights of the Child)” in 2019
and “Right to Life” in 2021. All events were attended by representatives of the academic,
scientific and research community from more than 20 countries, as well as representatives

1 All presented data is collected from the website of the Institute of Criminological and Sociological Research,
http://www.iksi.ac.rs/, accessed on 8. august 2022.
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of independent institutions, local ombudspersons, centers for social work, judicial bodies
and other institutions and organizations dealing with human rights.

In addition to listed publications, many of the most important and successful research
projects in which Institute have taken part in the referred period were devoted to human
rights. During 2017, the Institute of Criminological and Sociological Research, in
cooperation with the OSCE Mission to Serbia, conducted a research project on the topic
"Application of medical security measures in the criminal justice system of the Republic
of Serbia", which referred to rights of particularly precarious segment of prison
population.

Institute’s researchers also took part in the innovative programs in the Correctional
Institution in Sremska Mitrovica, which are aiming to contribute to better quality of life
during the sentence, and an easier inclusion of convicted persons in the community after
serving the punishment by offering them chance to learn how to train dogs and take care
for them. During the last five years (since 2017), this method has significantly advanced,
and now is applied in both semi-open and closed parts of Correctional Institution, and
even includes work with horses. Researchers from the Institute gave substantial expert
support to the implementation of mentioned projects, and documented their application
and results.

One of the most encompassing multidisciplinary research projects undertaken in Serbia
concerning prisoners quality of life, including their human rights is the #PrisonLIFE
project, which is implemented by the Institute from 2022, with support from the Ministry
of Education, Science and Technological development. Research is focusing on
differences related to socio-demographic, criminological and penological characteristics
and examines the relationship with different subjective indicators, assessing the
possibility of its improvement, with special emphasis on criminological, penological,
psychological, sociological, legal and security aspects. The result of this project is the
creation of guidelines for improving the quality of prison life of convicted men and
women in the Republic of Serbia, thus enhancing their human rights in practice.

Finally, most original advance made by Institute’s researchers is creative promotion of
scientific results regarding human rights. One such event took place at Bartselona
Koncept Gallery in Belgrade in 2018, when Ana Batri¢evi¢ held photography exhibition
“Second Chance”. The exhibition consisted of 14 photos made by the author in 2018,
during her field research on the application of re-socialisation programmes that consist of
prisoners’ work with dogs from dog shelter within prison in Sremska Mitrovica.
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Second photo exhibition, “Freedom inside the Circle”, was held at the very Institute of
Criminological and Sociological Research on 18.12.2019, as part of presentation of Ana
Batri¢evi¢’s book “Second Chance: Prisoner's Work with Dogs in Correctional Institution
Sremska Mitrovica”.

Third exhibition of artistic photos produced as part of research fieldwork was in 2021. at
Cultural Institution Stari Grad (Parobrod). This time Ana Batrievi¢ presented
photographs of convicted persons working with horses for the purpose of resocialisation
gathered under the title “Closeness of freedom”.

5. Conclusion

Vast quantity of presented bibliographical and factual data reveals results worth
clarifying. Even though different legal disciplines encompass human rights issues in the
unified manner, their outline remains incomplete without many other social, and
sometimes even natural, medical or technical sciences. Different social and behavioral
scientific disciplines are intrinsically tied to specific areas of human rights which relate
to their domains. Disability studies ought to be concerned with rights of people with
various impairments, andragogy can give insights into rights of the elderly, ecology may
explore different aspects of rights to healthy environment, while sociology is interested
in the rights of specific social groups. This is something which was clearly demonstrated
in the presented empirical data. Still, interest for human rights doesn't solely come from
inherent structure of the scientific discipline on it’s own, or from some intrinsic
epistemological causes. Projects aimed at concrete problems prove to be one of the prime
motivators. In that light, Institute’s dedication is twofold: both programmatic and
circumstantial. Long-term tendencies of researchers interest especially include questions
concerning prisoners and children. On the other hand, it is shown that some topics became
relevant because of current social situation: migrations (during the migrant crises) and
health problems (caused by COVID pandemic).

Regardless of the specific scientific field or discipline, all scientific knowledge can
enhance development and implementation of human rights in many different ways. (1) It
offers theoretical foundation for better understanding of nature of human rights; (2) it can
detect concrete legal problems, both in legislative and in its implementation; (3) It may
map specific social contexts or individual cases in which concrete human right is
jeopardized (4) scientific knowledge may have positive impact on policies; (5) or to bring
changes trough applied research in different practical projects.
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Marina Mati¢ Boskovi¢”

ACCESS TO JUSTICE AND UNEQUAL TREATMENT

Ensuring access to justice and improving social inclusion are universally
acknowledged global priorities, at the core of the 2030 Agenda for Sustainable
Development. The European Union places access to justice a prerequisite for States
wishing to join the EU. Therefore, it is essential for Serbia, as a country aspiring
for EU accession, to identify the barriers and difficulties experienced by citizens
and especially vulnerable groups in accessing justice and upholding their rights, to
ensure the full implementation and effective enforcement of national and
international laws and meet the requirements for EU accession. From a rights-
based perspective, access to justice is often seen as a gateway to the enjoyment and
protection of other fundamental human rights and promotes social inclusion, while
barriers to access to justice reinforce poverty and exclusion. Moreover, inability to
resolve legal problems may diminish access to economic opportunity, reinforce the
poverty trap, and undermine human potential including ability to enforce own
economic and social rights, including property and labour rights.! Therefore, the
focus on access to justice and the protection of the law is deliberate as it transcends
sectors and can provide much needed protection to vulnerable groups and also
facilitate more inclusive access in the respective sectors. The 2021 Regional Justice
Survey for Serbia revealed that most citizens believe that the judicial system does
not treat all equally and that some forms of discrimination exist. The author
analysis the barriers to access to justice in Serbia and grounds for discrimination
of citizens in the judicial system. The author elaborates practice of the European
Court of Human Rights and EU Court of Justice and their interpretation of the
violation of access to justice right.

Keywords: access to justice, barriers, equality, discrimination, EU accession
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1. Access to justice as a human right

At the heart of the 2030 Agenda for Sustainable Development lies a vision of a “just,
equitable, tolerant, open and socially inclusive world in which the needs of the most
vulnerable are met.”? Access to justice is at the heart of poverty reduction debate (Shami,
2022: 337). The justice gap undermines human development, reinforces the poverty trap,
and imposes high societal costs.® Justice is a thread that runs through all 17 of the
Sustainable Development Goals (SDGs) and is critical to end poverty, reduce inequality
and promote peace and inclusion.* SDG 16, and in particular target SDG16.3 aims to
ensure equal access to justice for all by 2030.° In 2008, the United Nations Commission
on Legal Empowerment of the Poor estimated that four billion people live outside the
protection of the law, and that “the majority of humanity is on the outside looking in ...
on the law’s protection”.® To address this challenge, the United Nations Development
Programme (UNDP) argues that access to justice is “a basic human right as well as an
indispensable means to combat poverty, prevent and resolve conflicts”.”

Access to justice is institute that evaluate over the time and has remote historical origin
(Cruz, Salles, 2020: 177). Access to justice is a basic principle of rule of law and a critical
feature of the rule of law is the equality of all before the law. As a part of this equality,
all persons are entitled to the protection of their rights by state institutions, particularly
judiciary (Ghai, Cottrell, 2010: 3). The narrow concept of access to justice focuses on the
courts and the process where person presents case for adjudication. Over time, notion of
access to justice has broadened to access to every stage of the legal process, from the
creation and implementation of laws, to dispute resolution processes (Backhouse, 2005:
113). Effective access to justice is essential right enshrined in numerous instruments
within the universal human rights protection system. According to international and
European human rights law, the access to justice obliges states to guarantee each
individual’s right to go the court to seek and obtain a remedy if it is found that the

2 United Nations, Transforming Our World: The 2030 Agenda for Sustainable Development, New York, 2015.

3 The World Justice Project, Measuring the Justice Gap, 2019, https://worldjusticeproject.org/
sites/default/files/documents/WJP_Measuringpercent20thepercent20Justicepercent20Gap_final_20Jun2019.
pdf

4 UN Taskforce on Justice, (2019) Justice for All: the Report of the Task Force on Justice.
5 See: https://sustainabledevelopment.un.org/sdg16

& UN Commission on Legal Empowerment of the Poor, (2008), Making the Law Work for Everyone: Report of
the Commission on Legal Empowerment of the Poor, United Nations, New York, p. 3

" United Nations Development Programme (2004), Access to Justice: Practice Note, New York: United Nations,
p. 3.
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individual’s rights have been violated, which lies at the centre of effective human rights
protection.®  Access to justice enables individual to protect themselves against
infringements of their rights, to remedy civil wrongs and hold executive power
accountable and to defend themselves in criminal proceedings.®

Access to justice is not expressly used as legal terminology in international instruments,
since it includes a number of core human rights, such as the right to a fair trial and the
right to an effective legal remedy. The narrow interpretation of access to justice as right
to counsel, fair hearing and equality of citizens before the court are found in the
constitutions of several countries, such as Germany and Switzerland (Johnson, 2000:
109).

At the global level, the Universal Declaration of Human Rights, adopted by the UN
General Assembly in 1948 includes several articles that highlight the importance of
access to justice. Article 8 of the Declaration that states that ‘Everyone has the right to an
effective remedy by the competent national tribunals for acts violating the fundamental
rights granted him by the constitution of by law’. Article 10 of the Declaration states that
‘Everyone is entitled in full equality to a fair and public hearing by an independent and
impartial tribunal, in the determination of his right and obligations and of any criminal
charges against him’. The principle of access to justice for all under international law was
further strengthened by the International Covenant on Civil and Political Rights that
entered into force in 1976. Article 2 of the Covenant states that each party to it will ‘ensure
that any person whose rights or freedoms as herein recognized are violated shall have an
effective remedy’. The Covenant also includes the obligation ‘to ensure that any person
claiming such a remedy shall have his right thereto determined by competent judicial,
administrative or legislative authorities, or by any other competent authority provided for
by the legal system of the State’. Furthermore, UN Human Rights Committee has led the
way among UN treaty bodies in interpreting concepts relating to access to justice.”

At the European level the access to justice concept is enshrined in Article 6 and 13 of the
European Convention of Human Rights (ECHR) and Article 47 of the EU Charter of
Fundamental Rights, which guarantee the right to a fair trial and to an effective legal

8 United Nations Development Programme, (2005) Programming for Justice: Access for All: A Practitioner’s
Guide to Human Rights-Based Approach to Access to Justice, Bangkok: UNDP.

® European Union Agency for Fundamental Rights, (2016) Handbook on European law relating to access to
justice, Luxemburg, p. 16.

10 United Nations, (2007) Committee on Human Rights, General Comment No. 32.
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remedy, as interpreted by the European Court of Human Rights (ECtHR) and the Court
of Justice of the European Union (CJEU). Core elements of these rights include effective
access to a dispute resolution body, the right to fair proceedings and the timely resolution
of dispute, the right to adequate redress, as well as the general application of the principles
of efficiency and effectiveness to the delivery of justice.** Already in 1979, the European
Court of Human Rights held in Airey v. Ireland'? that Article 6 of the European
Convention of Human Rights sometimes ‘compels the State to provide for the assistance
of a lawyer when such assistance proves indispensable for an effective access to court
either because legal representation is rendered compulsory, as is done by the domestic
law of certain Contracting States for various types of litigation, or by reason of the

complexity of the procedure or of the case’.'®

However, the European Union introduced within the Treaty of Lisbon, a specific
reference to access to justice. The Treaty on the Functioning of the European Union
(TFEU), Article 67(4) stipulates that the Union shall facilitate access to justice, in

particular through the principles of mutual recognition of judicial and extrajudicial
decisions in civil matters.4

According to long established case law of the CJEU, access to justice is one of the
constitutive elements of the European Union based on the rule of law.® This is guaranteed
in the treaties through establishing a complete system of legal remedies and procedures
designed to permit the CJEU to review the legality of measures adopted by the
institutions.6

Access to justice must be much more than a mere formal possibility, it must also be
feasible in practical terms.’” Within the EU legal order, the right to effective legal

1 European Union Agency for Fundamental Rights (2011) Access to justice in Europe: an overview of
challenges and opportunities, Luxembourg, p. 9.

12 Case Airey v Ireland, Application no. 6289/73, judgement 9 October 1979.

13 Para 26 of the judgement.

14 Article 81(2)(e) refers to access to justice and Article 81(2)(f) to the “elimination of obstacles to the proper
functioning of civil proceedings”.

15 Reasoning for establishing the principles of direct effect (Costa v. ENEL, Case 6/64, 15 July 1964), as well
as the concept of state liability (Francovich and Bonifaci v. Italy, Case C-6 and C-9/90, 19 November 1991)
and the requirement that national remedies for breaches of rights derived from Community law comply with the
principles of equivalence and effectiveness (Preston v. Wolverhampton Healthcare NHS Trust, C-78/98, 16
May 2000).

16 Case 294/83, Les Verts v. Parliament, No. 25, paragraph 23.

17 Opinion of Advocate General Ruiz-Jarabo Colomer, CJEU, Roda Golf & Beach Resort SL, C-14/08,
paragraph 29, delivered on 5 March 2009.
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protection equally covers access to the EU courts, as well as access to national courts and
tribunals for the enforcement of rights derived from EU law.

According to international and European instruments and ECtHR and CJEU
jurisprudence the access to justice includes several dimensions: individuals’ access to
courts, legal representation for those who cannot afford it, and equality of outcomes.
There is no access to justice where citizens, especially marginalized groups, fear the
system and so do not use it, where the justice system is financially inaccessible, where
individuals lack legal representation, or where they do not have information or knowledge
of their rights.

The European Commission emphasizes the importance of enhanced access in justice
system reform and therefore Serbian authorities included relevant parts in the Action plan
for Chapter 23 as umbrella strategic document for reform of the justice sector. To better
understand where Serbia stands against access to justice standards, author analysis the
barriers to access to justice and ground for discrimination of citizens in the judicial
system. In the assessment, the ECtHR and the CJEU interpretation of access to justice
and violation of access to justice is used.

2. Limitation to access to justice

Access to justice has both substantive and procedural components (Larson, 2015: 11).
Access to justice requires procedural fairness. Without procedural fairness, courts cannot
provide effective access to justice (Fawcett, Shuilleabhain, Shan, 2016: 63). Furthermore,
the access to justice depends on substantive law that is capable of producing just outcomes
(Goddard: 2019: 476). Although substantive access to justice have improved over time,
procedural access may not have kept pace. Financial aspects are real limitation to access,
as well as physical barriers for persons with disabilities or individuals living in poverty
(Sandefur, 2010, 133). Institutional barriers also limit access to justice for reasons that
include ponderous or bias court system, discriminatory police conduct, expense or
political interference. Additionally, limited education and social custom impair access to
justice.

Lack of impartiality of judiciary pose additional barrier to access to justice. Possibility of
biases, whether explicit or implicit, undermine impartiality and thus access to justice. To
be effective access to justice requires persons are aware of, and understand, their legal
rights (Begiraj, McNamara, 2014: 8). A widely recognized access to justice problem is
limited by access to legal representation (Cornford, 2016: 39). It is difficult to identify a
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lawyer who is appropriately licensed and qualified to represent party. Additionally, cost
of consulting may not be affordable to some citizens or could be denied by criminal justice
institutions (Matic Boskovic, 2020: 67). Lack of affordability is another access to justice
problem that exist in many disputes (Cappelletti, Garth, 1978: 12). In some cases,
additional costs, such as expert witness or travel costs may make access to justice even
less affordable. Procedural rules can pose access to justice barrier due to restrictive rules
of standing, pleading, and jurisdiction, and expansive rules of governmental immunity
(Chemerinsky, 2017: 17). The difference between parties can influence outcome of
judicial process for reasons unrelated to the legal strength of claims. This tendency
undermines equal access to justice (Rhode, 2004: 21).

Characteristics such as socioeconomic status, ethnicity, education and gender can hinder
awareness and access to formal justice procedure (Vapnek et al, 2016: 33). Some forms
of social barriers are linked to formal institutional barriers. The prominent example of
social inequality is often linked to gender and ethnicity that often determine the extent of
usage of formal institutions (Jensen, 2011: 930).

The most usual limitation is deriving procedural conditions of access to courts, in
particular time limits and prescription period. The practice of European Court of Human
Rights and Court of Justice of EU recognized that states have a wide margin of discretion
in laying down procedural requirements for exercise of the right of access to justice.'8 In
order for such limitations to be acceptable from the point of view of effective access to
justice, their length should be set in such a way as not to render the right to proceed before
a court impossible.1®

At the substantive level, restrictions on access to justice must be distinguished from the
situation where the unavailability of remedies is due to the lack of legal recognition of
the right claimed. In many countries the restriction exists in access to the Supreme Court
through introduction of filtering criteria to ensure that Supreme Court decides only on
cases of precedential value (Kolakovic Bojovic, Tilovska Kechegi, 2018: 118). True
restrictions on access to justice exist when the law of the relevant state provides for a
general exclusion, or certain modalities, of suits under certain circumstances of in relation

18 ECtHR Case Stubbings v. the United Kingdom, application no. 22083/93 and 22095/93, paragraph 51. The
CJEU Slagterier v Germany, C-445/06, 24 March 2009, paragraph 32; CJEU, Aprile v. Amministrazione delle
Fiananze dello Stato, C-228/96, 17 Novemeber 1998, paragraph 19; CJEU, Marks & Spencer v Commissioners
of Customs & Excise, C-62/00, 11 July 2002, paragraph 35.

¥ The Estonian Supreme Court held that even though the legislator has a wide discretion in deciding over the
length of time limitations to complaints, these limitations could not be disproportionately short.
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to a certain class of persons. In the Lithgow case,?® the European Court of Human Rights
upheld the British legislation requiring that all claims related to compensation for the
nationalization of an entire sector of the economy be funnelled through a shareholder
representative. The orderly processing of the claims, in view of their number and
complexity, was considered a legitimate aim of the United Kingdom government. At the
same time the restriction was considered to be proportionate to the achievement of such
aim.

Restriction on access to justice with regard to certain classes or type of persons have also
been accepted in the case of vexatious or frivolous litigants who may abuse the right by
making repeated and unfounded claims. The legitimate aim of protecting potential
defendants from undue harassment or of preventing the clogging of the judicial system
with frivolous claims.

Legal standing represents the gateway for access to justice. In the area of non-
discrimination law, the Racial Equality Directive?® (article 7), Employment Equality
Directive?? (article 9), Gender Equality Directive® (Article 17) and Gender Equality
Directive on Goods and Services? (Article 8) oblige Member States to ensure, in
accordance with the national law, that associations, organizations or other legal entities
may engage in judicial or administrative proceedings on behalf or in support of victims,
with the victim’s permission.

Legal costs are for many people barrier for access to justice. Although there is no absolute
right to legal aid as instrument for financial access to justice, under human rights law, the
European Court of Human Rights uses a different test. It looks at the importance of the
right people are trying to enforce, as well as whether the denial of legal aid will stop
people from having a fair hearing. The ECtHR in case Stankov v. Bulgaria® held that

2 Case Lithgow and Other v the United Kingdom, application number 9006/80, 9263/81, 9265/81, 9266/81,
9313/81, 9405/81, judgement of 24 June 1986.

2 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin.

22 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation.

2 Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation
of the principle of equal opportunities and equal treatment of men and women in matters of employment and
occupation (recast).

24 Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between
men and women in the access to and supply of good and services.

% Application 68490/01, 12 October 2007.
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imposition of a considerable financial burden due after the conclusion of the proceeding
acted as a restriction on the right of access to court.?

3. Access to justice in Serbia

Access to justice is not only part of the EU accession process for Serbia, but also an
economic development concern, as constraints on access to justice and unequal treatment
appear to create a drag on businesses. The judicial system remains an obstacle for the
business environment. Around one-third of business sector representatives reported that
the situation in the justice system negatively impacts the business environment in
Serbia.?’

At the global level Serbia ranks the low among the EU countries in terms of accessibility
and affordability of the civil justice system and ranks 55 out of 139 states.?® However,
Serbia’s ranking improved from 2014 to 2021 from 0.48 to 0.60,%° as well as in
comparison to non-EU neighbouring countries, since regional average is 0.59 compared
to 0.60 that Serbia has.

According to the 2021 Regional Justice Survey Report for Serbia,*® the perception of
courts accessibility is high, three-quarters of citizens and business believe the court to be
accessible. However, when the distinction is made between different dimensions of
accessibility, more than half of citizens perceive affordability as the biggest challenge to
accessing the justice system, while 38 percent of businesses believe the same.

% Similar position the ECtHR held in case Kreuz v. Poland, application no. 28249/95, 19 June 2001, in which
Court found a violation of Article 6 ECHR and the ruling lead to changes in the Court Fees Act to make the fee
system more efficient and transparent.

2" Understanding Barriers to Doing Business: Survey Results of How the Justice System Impacts the Business
Climate in South East Europe, World Bank, 2019.

2 World Justice Project’s Rule of Law Index 2021, available at: https://worldjusticeproject.org/rule-of-law-
index/country/2021/Serbia/Civil%20Justice/

2 The 2021 World Justice Project Rule of Law Index measures the accessibility and affordability of civil courts,
including whether people are aware of available remedies; can access and afford legal advice and representation;
and can access the court system without incurring unreasonable fees, encountering unreasonable procedural
hurdles, or experiencing physical or linguistic barriers. The Survey covers 128 countries and jurisdictions, the
Index relies on national surveys of more than 130,000 households and 4,000 legal practitioners and experts
worldwide. Scale is from 0 to 1, and 1 is the best.

% The World Bank, (2021) Regional Justice Survey, Serbia Country Report, Survey Feedback on Judiciary
Efficiency, Quality, Accessibility, Fairness, Integrity, Costs, and Reform Expectations, Report No:
AUS00002445.
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Although the legislative framework provides various possibilities for exemption from
court fees, there are a number of problems in practice. Both, Law on Court Fees and Civil
Procedure Code do not include deadline for submitting request for exemption of court
fees nor deadline for court to decide on request.3! Also, absence of regulation often creates
problems regarding the form of the decision, whether it should be in the form of special
decision or it should be part of the judgement. The lack of consolidated data on the
implementation of the court fee waiver rules further complicates the assessment of this
mechanism in practice.

In Serbia, the Constitution guarantees the right to legal aid. In recognition of the principle,
Serbia after more than decade of preparation adopted the Law on Free Legal Aid in
2018,%2 which application started on October 1, 2019. However, there are still challenges
in application of the Law.

Public awareness and knowledge about free legal aid is limited and most citizens are
unaware of any free legal services that might be provided. Only five percent of the general
population is familiar with the details related to free legal aid, according to 2021 Regional
Justice Survey. Additional challenge is funding of the free legal aid. The costs of the legal
aid provided by municipal legal aid services are covered from the local self-government
budget, while costs for services provided by lawyers, notaries and mediators are covered
50 percent from the local self-government budget and 50 percent from the budget of the
Republic of Serbia.® Effective implementation of the Free Legal Aid Law is hindered by
lack of proper budget planning and a shortage of funds in municipalities’ annual budgets.
The only instrument for measuring users’ satisfaction is a complaint submitted against a
lawyer.3

Knowing the law and having a conception of justice are important elements of access to
justice. While citizens are not expected to have the same knowledge of the law as a legal
professional, their familiarity with basic provisions and key tenets of the law is a
precondition for accessing justice. Access to and awareness of laws, a pre-requisite to
access to justice, is still limited in Serbia. 2021 Regional Justice Survey results suggested
that one third of citizens perceived access to information, including access to laws, as a

8 Court practice assessment — application of court fee waivers rules, YUCOM, MDTF-JSS, 2018, available at:
https://www.mdtfjss.org.rs/archive//file/ Analiza%20sudske%20prakse%200slobadje%200d%20troskova.pdf

32 Official Gazette, No. 87/2018.
33 Article 30 of the Law on Free Legal Aid.
3 1n 2020, 7 complaints were submitted against lawyers and the Bar Chamber will decide.
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challenge.®® People often do not know where to find regulations and miss practical
information concerning their rights or procedures for their protection. Frequent changes
of legislation undermine individuals’ access to justice, an issue recognized by lawyers as
significant challenge.

4. Access to justice for vulnerable groups in Serbia

While access to justice is a fundamental right to everyone in society, vulnerable groups
are those that continue to face barriers in this regard. This can be a result of the lack of
knowledge on the specific rights of these groups. These groups include, among others,
victims of trafficking and forced labour, the LGBTI community, immigrants and minority
ethnics groups, Roma, victims of gender-based violence, children in conflict with the
law®® and persons with disabilities. Importantly, individuals in these groups are not
inherently vulnerable. Rather, individuals in these groups are rendered vulnerable due to
social conditions. While these groups differ significantly in size and the nature of their
vulnerability, they have something in common: the lack of a rights-based approach in the
justice system marginalizes them and further compounds their existing vulnerabilities.

Discrimination is an obstacle that can affect all aspects of access to justice, from
awareness and understanding of legal rights, to access to counsel and to dispute resolution
mechanisms, and finally the achievement of fair, impartial and enforceable solutions.
While de jure discrimination can be repealed through laws, elimination of de facto
discrimination requires additional positive strategies.

Poverty is both a cause and a consequence of inadequate levels of access to justice. On
the one hand, reduced financial and human resource allocations to justice institutions
produce failures in the justice system. These failures in turn have a disproportionate
impact on the poor, precisely because of their lack of individual economic resources
enabling them to overcome systemic failures. On the other hand, when equal access to
justice is denied, people living in poverty are less able to enforce their economic and
social rights. Moreover, poverty as a barrier to access to justice is exacerbated by other
structural and social obstacles generally connected to poverty status, such as reduced
access to literacy and information, discrimination and stigmatization. Socially
marginalized and otherwise disadvantaged people will be more seriously affected than

% See: Chart General Perception of Three Specific Aspects of Accessibility.

% More about access to justice for children in: Cerovic, I. (2019) The Role of Non-Governmental Organisations
in Implementing the Rights of the Child, In: Yearbook Human Rights Protection — Protection of Rights of the
Child, Provincial Protector of Citizens, Institute for Criminological and Sociological Research, pp. 283-300
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the general population. Acknowledging the importance of access to justice as a
fundamental tool for tackling poverty, the UN Special Rapporteur on extreme poverty
and human rights recommended its inclusion as a standalone goal or as a target in the
post-2015 development agenda (Sepulveda Carmona, 2013: 2).

Access to justice for women may be difficult due to gender inequality in society and in
the justice system due to multitude of obstacles such as taboos, prejudices, gender
stereotypes, customs, ignorance and sometimes even the laws.

Women living in rural areas, elderly women, women with disabilities, lesbian, bisexual,
transgender women, trafficked women, migrants and women from certain social, ethnic
or religious groups are structurally disadvantaged. This may be due to specific
disadvantages at the socio-economic level but can also be the result of a lack of awareness
of their specific needs among justice or law enforcement officials. Women from these
groups are also often victims of stereotyping, which can result in bias and insensitivity on
the part of the justice system, or even denial of justice.®’

When it comes to the LGBTI community, in the past two decades, Serbia has established
a strong legal and policy framework to ensure equality for LGBTI people, to prevent
exclusion, discrimination and violence based on SOGI®, and to ensure equal and
unobstructed access to justice for all Serbians including LGBTI people. However, the
recent World Bank research® revealed that gaps in implementation of antidiscrimination
and hate crime legislations persist which discourages reporting by those LGBTI people
who experienced legal problems and decreases confidence and trust in the justice system.

To enable women to access the justice, judicial remedies shall be accessible and effective.
The case Airey v. Ireland* demonstrated that judicial remedies that allow a victim of
domestic violence to escape the violent situation through, inter alia, divorce or separation
proceedings must be accessible and effective to guarantee practical protection to a victim
in a vulnerable position. Such effective access can require that the victim is afforded legal
aid due to the complexity of the case, the victim’s unfamiliarity with the court proceedings

87 Council of Europe, (2016) Guaranteeing equal access of women to justice, Strasbourg.

% Equal Rights Trust (2019) Equality in Practice, Implementing Serbia’s Equality Laws, London. Available at:
https://iwww.equalrightstrust.org/sites/default/files/ertdocs/Serbia%20report_EN.pdf p. 26 et seq.

% World Bank (2022) Identifying and Understanding Barriers to Access to Justice for LGBTI People in Serbia,
Washington DC.

0 Application no. 6289/73, 9 March 1977.
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but also from the victim’s weakened capacity to represent her case due to her emotional
involvement.

The Regional Judicial Survey revealed that most citizens of Serbia do not consider the
judiciary equally accessible to all citizens. According to the general population, unequal
treatment of the citizens is primary based on economic status and different political party
membership. Almost half of citizens believe that degree of education impacts treatment
by the courts, while around one third believe that ethnicity, sexual orientation and gender
affects treatment. Age is mentioned as a reason for different treatment by 28 percentage
of general users. Disability and religious differences are mentioned by 22 percentage of
citizens.

A considerably smaller percentage of judges and prosecutors think that different
categories of citizens are treated disparately. However, 27 percent of judges and 31
percent of prosecutors party membership as grounds for unequal treatment.

Members of the business sector also think that there is disparate treatment of residents
and legal entities. 57 percent of representatives of business sector believe treatment of
economic enterprises depends on their ownership structure and 47 percent think that
treatment varies by size of the enterprise. Another 40 percent believe that treatment
depends on the specific geographic location in which the business is located, while 38
percent have concluded it depends on the type of economic activity.

Conclusions

Ensuring access to justice for all requires acknowledging and overcoming a range of
social, economic and social barriers and limitations. Over the last few decades, as a part
of EU accession process and reform of judiciary, the legislative guarantees of access to
justice for all has been improved. Despite reforms, the vulnerable groups continue to see
constrains on their access to justice.

The research on barriers to access to justice in Serbia must continue to evolve and expand,
however the recently conducted surveys should be used by authorities and organizations
as a foundation for new approach and practice in improving of access to justice.

Serbia should make courts as a fully accessible service for citizens dispute resolutions. In
addition, the program should be developed to improve legal education and increase legal
literacy, especially among vulnerable groups.
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Although Serbia adopted Law on Free Legal Aid in 2018, findings of the 2021 World
Bank survey showed that only five percent of citizens are aware of the existence of the
Law and eligibility to use it. Central authorities should conduct awareness raising media
campaign to ensure increased knowledge on free legal aid among citizens, especially
among vulnerable groups. Additional challenge present improper budgeting of self-
government for free legal aid costs, which hinder application of the Law. In the future,
focus should be on strengthening local-self government capacities to plan budget sources
for legal aid and to provide this specific service.

Furthermore, the authorities should fund access to justice research to promote evidence-
based policy making and promoting coherent, integrated and sustained funding strategies.
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1. Introduction

Industrial revolution and the civil revolutions of the New Age produced substantial social
changes. The Industrial revolution, along with the accompanying changes in labor
organization, shook the material foundations of the feudal order. It also enabled the
intensification of transportation and urbanization, which undermined the feudal
segmentation and paved the way for a better mode of political connection between
individuals in larger areas which soon became nation-states. Third, the Industrial
revolution brought an incomparable advantage in regards of military technologies to
developed European nations, which in turn enabled an undreamed-of level of military
exploitation of grand geographic discoveries (Gidens, 2001: 46-53; Starcevi¢, 2022: 91—
92). Simultaneously, the civil revolutions produced significant political changes: the
downfall of feudal class order, abolition of feudal privileges and royal absolutism,
introduction of the separation of powers, empowerment of political representation,
pluralism and parliamentarism, spreading of civil rights and liberties. Hence, on the
political plane, changes encompassed the entire society, bottom to top, from the individual
to collective entities: the place of a subject was taken by a free, politically conscious and
active citizen while people solidified and homogenized into a politically potent nation.
Eventually, genesis of nations facilitated a new cultural strategy for designing transient
human lives as segments of a wider, greater and more durable entity — a nation (Bauman,
2010: 42-50). Although some revolutions introduced terror and relied on means of war
and dictatorship (Popov, 1992: 27; Starcevi¢, 2018: 101-107), their results still managed
to push the limits of human rights and liberties (Stanov¢i¢, 2003: 173-197). As Staréevié
(2020b: 155) pointed out, “They (revolutions) proclaimed liberty and justice as their
guiding light and freer and more just society as their outcome”. While we can surely
debate the levels, types, quality, and manifestations of social justness we, as humanity,
managed to attain over the years, decades and centuries, it seems indisputable that humans
today enjoy more civil liberties than ever before in history.

Civil rights and liberties implied the existence of civil duties, based on which the society
as a whole could guarantee individuals their rights and liberties. Moreover, one might
argue that all rights and liberties are actually derived from preexisting duties and
obligations of citizens! It is clearly visible in the famous and glorious Declaration of the
Rights of Man and of the Citizen produced by The Bourgeois Revolution in France, which
states that the goal of all political association is to protect and defend the natural and
timeless rights of man (at the time the Declaration was written, these rights included
liberty, property, security, and resistance to oppression) but also that in order to guarantee
these rights of man and citizen it is essential to have public force, established for the
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benefit of all (Melkior-Bone, 1990: 18-20). Hence, fulfilment of duties and obligations
of citizens is actually a prerequisite of the possibility to consummate rights and enjoy
liberties.

One of the most important duties of a citizen! was military service. Introduction of
conscription and creation of national standing army as a dominant type of military during
the majority of the XIX and XX century was made possible precisely due to the described
social changes (Starevi¢, Kajtez, 2018: 780-781). Already in the XIX century, as
military service spread throughout Europe, it was described as “the most difficult duty of
a citizen in a state” (Puki¢, 2019: 37). However, states persisted in their demands for
fulfilment of military service, all the way up to the end of the XX century, when they
grew less and less capable of attracting their societies for war engagement (Kastels,
2018b: 625-627). Hobsbawm (2008: 93) noted that “If the XXI century states are now
more inclined towards using professional armies or even private military contractors to
fight their wars it is not solely for the technical reasons but also due to the fact that they
can no longer rely on their citizens to be recruited in millions and to die in combat for
their homeland. Men and women are prepared to die (even more likely to kill) for money,
for something smaller or larger, but in the primal homes of nations they are no longer
prepared to do so for the nation state”. Growing global interconnectivity in the
McLuhan’s “global village™?, development of global political ideologies, cultural
cosmopolitism and many more factors contributed to the phenomenon that Hobsbawm
described. Many individuals today declare themselves to be cosmopolites or “citizens of
the world3, who reject to have their identities defined by nation, religion, etc. They
observe the international community “not just as a society of states, but a society of
individuals too” (Naj, 2006: 54), founded on a clear liberal premise of “moral primacy of
individual over the rights of any type of social collective” (Williams, 2009: 29).
Unwillingness of citizens to bear the burden of military service, for a multitude of
complex reasons, coupled with the incapability, insufficient political will or lack of state
determination to bring them to do so, induced and enabled the transformation of war and
the entire military. We cannot but wonder what effect will this fact have on the rights and
liberties of man and citizen we are all so fond of.

1 At the time, it was “explicitly implied” that military service stricto sensu, i.e., obligation to serve under arms,
related solely to male citizens.

2 McLuhan (2001) famously envisioned and described the fully globalized and tightly interconnected global
society as a “global village” of individuals, and examined the implications of such society on war and peace.

8 Ancient Greek notions: Kosmos — world, polites - citizen
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2. From a civil society to a “society of right claiming”

While European rulers expected political passivity from their subjects during the XVII
and most of the XVIII century, even in war (Kreveld, 2010: 41-66), citizens of nation
states were expected to be both politically conscious and active. In ideas which inspired
civil revolutions, but also in political and legal practices based on them, the process of
governing was envisioned as a two-way, mutual relationship between the ruler and the
ruled, in which both sides have appropriate obligations towards and expectations from
the other. Citizens owe their allegiance to the legal demands of the government, they bare
expenses of the common state and perform their civil duties, but at the same time expect
from those who govern to maintain legal order, security of living, their liberties and
property, legal security and certain care for wellbeing (Stanov¢i¢, 2006: 8).

Therefore, the very emergence of the citizen was somewhat of a political transformation,
transition from vassalage to a new, active concept of political consciousness and social
acting. Italian political scientist and sociologist, Giovanni Sartori, noticed that this
transformation was simultaneously a transformation of the concept of liberty. Namely, in
the Middle Ages, liberties were privileges, and privileges were closely connected to
obligations. Privileges were granted for services and fulfilled obligations and implied
commitment to providing similar services in the future. The sovereign obviously granted
privileges only in exchange for performed and/or expected services. Likewise, the lord of
the land had a duty to protect the subjected community. Sartori claims that precisely this
relationship transformed into the formula of rights-duties. This formula included an
important principle — that rights inherently imply obligations (Sartori, 2001: 311), or, as
we noted earlier, rights are in fact derived from obligations. Therefore, it can be said that
obligations even had primacy in the conceptual pairing with rights, as the ultimate
purposes of life were found in the transcendent; to enter the realm of the transcendent one
had to fulfill his duties, not enjoy his rights and liberties. Performed duties and obligations
contributed to existence and enlargement of something grater, more profoundly important
and much more long-lasting (ideally eternal) than an individual, while his rights and
liberties could only be consummated and enjoyed by him, in his short life span. In the
next phase, civil society demanded and received its autonomy from the ruler. It became
capable of self-management, liberties ceased to be privileges and became full-fledged
rights, equal for all citizens. The rights-duties formula was then translated into a balance
between rights and duties. The third step introduced a violation of this balance and the
severing of existing ties and correlations between rights and duties. Rights were no longer
equal for all due to compensating equality and positive discrimination. This new,
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imbalanced society, is a “rights without duties” society, or a “society of right claiming”
(Sartori, 2001: 312).

“Society of right claiming”, in the sense in which Sartori uses this notion, is characterized
by ever-growing demands for two types of rights®. First, for civil and political rights,
which are, according to this author, rights in the true sense of the word; second, for
material rights, i.e., benefits which imply expenses that are, again, expected to be covered
by the state. Sartori only acknowledges civil and political rights as absolute and
unconditional rights. Material or economic-social rights are, in his view, relative and
conditioned rights; in the end, they are conditioned by the state of a nation’s treasury. As
Sartori sees it, the problem arises when material rights become perceived as absolute,
which happens in the society of right claiming (Sartori, 2001: 312-313). If one is entitled
to a certain benefit as his or her absolute and natural right, then there is no implied
gratitude for it; such a benefit will never eventually become sufficient, as a larger and
greater benefit could be expected. Such a situation, in his and many other views (Kreveld,
2012), becomes a very fertile soil or an “incubator” for a “spoiled child” type of human,
as Ortega referred to it, a type that is “ingrateful, expects everything for free without ever
feeling even solidarity with the conditions which guarantee the benefits it claims”
(Sartori, 2001: 313). Using the notions of political philosophy, many claims a “spoiled
child” citizen has from his society are simply not valid claims either because they are
irrational® or because the presuppose fulfilled duties and obligations of the claim-right
holder.

Notwithstanding that Sartori’s critical edge was mostly directed towards material rights,
benefits and social claims, the formation of the “spoiled child” type of human, or the rise
of society of right claiming which forms people into “spoiled children” to be more precise,
is a substantially greater problem that mere financing of childish caprices and whims by
the rest of society. The problem at play is much deeper and profound, even of a different
category — it lies in the altered perception of happiness and a happy life of an individual.
In modern society, happiness is understood as a continuous absence of discomfort, as it
is vehemently depicted by Bauman (2010:40, 62). This means that all those things that

4 This, to some extent, correlates with the practice present in political philosophy, which differentiates between
liberty rights and claim rights. Liberty rights represent one’s freedom to do or possess something, without
anyone interfering or preventing him from doing so or possessing what he desires. Contrary to that, claim rights
represent the expectation of duties and obligations of others towards the claim-right holder. But we must not
lose sight of the fact that only valid claims can become claim rights. More on these types of rights and their
complex relationship in (Wenar, 2013: 202-229)

5 Claim rights by definition entail the existence of duties and obligations of others towards the claim-right holder,
which are at times irrational or even impossible to demand.
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are seen as paths to unhappiness — effort, denying instant gratification for the sake of a
higher cause of greater future benefit, masculine firmness in choices which include
suffering and feistiness, as well as active empathy which leads to moral economy and
consequently to lowering one’s own standards in the name of solidarity with one’s
community or less solvent social groups — are immediately rejected. Quite a
Schopenhauerian twist to the Epicurean logic and ontology of human happiness and a
peculiar amalgam of pain-avoidance and pleasure-seeking®.

Life of a Western-civilization modern man, according to Bauman, is a “fluid life” and it
unfolds in a fluid modern consumer society. It differentiates from human life in the solid
phase of modernity due to an altered dominant cultural strategy. To expand on that -
cultural strategies, in the context we are discussing, represent modes in which culture
gives meaning to human life, making it possible despite our cognition of our own
mortality. Cultural strategy of solid modernity relied on national consciousness and
patriotism — moreover, on a strong relationship between an individual (as a segment) and
a nation (as a whole). Human life gained meaning from an individual earning his place in
the national pantheon, deserved by his work, actions, but also by his participation in war.
Collective memory and national glory” were a form of eternal life in which an individual
could weave his life and existence in. In short, the individual good was subjected to the
collective good, which gave the highest order of meaning and glory to self-sacrifice® for
one’s society.

Contrary to that, fluid modernity is designed by a hedonistic cultural strategy which
marginalizes concerns of mortality and eternity and which has no place for lasting values
and entities (Bauman, 2009: 78). According to the postmodern matrix, the whole is
dissolved and its segments become independent (Lyotard, 1995: 24). Abandonment of
the whole is accompanied by rejection of all ideals but those individualistic. However,
Susnji¢ (2019: 82) notes that “individualism offers no answer to the question how to live
with or without others”. This argument alone is sufficient to explain why military service
is perceived as difficult and undesirable — a soldier who rejects the purpose of his service
(and it is practically always connected to the whole, i.e., nation state) is a misfit soldier,

& As the famous philosopher understood, the very meaning of life should not be the pursuit of higher pleasures
and goals but continuous avoidance of pain and suffering. In the context in which we argue in this paper, man
of fluid modernity should do all that is possible to avoid discomfort and any form of pain and suffering while
simultaneously demanding the society to provide such living conditions that make all pleasures “free”.

" Even namelessly, anonymously, an idea embodied in monuments such are the ones dedicated to the “Unknown
hero” who have his life so that his nation could live and prosper.

8 In all senses of the word, including the ultimate sacrifice — sacrifice of one’s life for a grater, common good.
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a low-morale soldier, a useless soldier. Susnji¢ (2019: 14-15) concludes that it is “difficut
to defend (and succed in this defence) the idea of a whole in the age of such fierce
rejection of all ideals”. Naturally, some national cultures and identities represented a
much more favorable “breeding ground* for individualistic ideas and cultural strategies
than others which grately struggle with them till date®.

Further more, individualistic ideas are firmly connected with a hedonistic cultural
strategy, with “reducing the ultumate purpose to personal pleasure and maintaining the
moral criteria in the form of formal protocol* (Stevanovi¢, 2017: 107). Such a cultural
strategy further hinders every duty, especially duty in the form of military service,
because soldiers “are individuals of whom society demands not only to risk their lives,
but also their souls and salvation” (Stanar, 2020b: 529) for their nation, a concept that is
surely abstract for many young people today; modern individualistic hedonism rejects
every duty that carries discomfort making the severing of ties between rights/liberties and
duties/obligations, identified by Sartori, completely possible. Even very probable and
likely! Civil and political liberties, unburdened by obligations, are perceived as
unconditional, which they most certainly are not. Just like the state’s treasury can be
empty, so can the ability of the state to guarantee rights and liberties be diminished and
compromised — for example, in war or during an armed rebellion.

Hence, in fluid modernity, the society of right claiming becomes a “society of perpetual
benefit claims” and a “society of continuous rejection of discomfort”. At the same time,
benefits are claimed by individuals, “humans without social connections” (Bauman,
2010: 87) in a fragmented society in which they actually compete against other
individuals. In such conditions, the principle of common good is impaired to the extent
that no concept of “individuation” (Kastels, 2018a: 220—221) can strengthen and support
it in the long run. Durkheim warned that there can be no society without solidarity. We
can only add that there can also be no defence of liberties, especially when those who
ought to defend them are preoccupied with avoiding discomfort.

In a nutshell, as Stanov¢i¢ (2003: 118) phrased it, “every man has the right to life, body,
liberty and property he earned working, and all people must mutually respect these
rights”. But we must never forget that people fought for their rights in a political struggle,

® Western societies, ideologically based on the premises of Protestantism and Protestant ethics “adapted” and
“embraced” fluid modernity much better than those based on different civilizational premises and values, like
Muslim and Orthodox societies, conservative eastern societies, etc.
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rising up against injustice and subjugation, with the risk that comes with resistance and
rebellion, defending their order from armed aggressions in the past (Mi¢unovi¢, 2018).

Situation becomes most obvious when it comes to defending liberties from external armed
threats. In case of war, collective identity and the liberty to organize life of a society (ours)
in accordance with its (our) own system of social values and norms (order) are defended.
Ergo, war as a form of solving disputes in international politics (but also internally)
jeopardizes the order in which a multitude of individuals (society members) exercises
their rights and liberties. Nonetheless, a society of right claiming is undermining its own
defensive capabilities — such a society produces a sub-optimal military (Stanar, 2020a).
Even if we would to abstain from analyzing the volume and impact of each and every
right on military efficiency, the problem still lies in the fact that life in military conditions
is full of frustrations even in the absence of war (Star¢evi¢, 2020a: 135-141). For this
reason, and in consonance with the dominant cultural strategy, modern world is no place
for heroes (Bauman, 2009: 60-61). It therefore comes as no surprise that even the most
powerful nations have problems replenishing their militaries (Tresch, 2018; Shane, 2022).
Moreover, due to the cultural strategy that prescribes instant gratification, boundless
pleasures and active avoidance of discomfort and effort, some superpowers now estimate
that less than 15% of “military aged” individuals in their societies are actually even
physically and psychologically capable of military service! Such a state of affairs greatly
undermines a country’s defensive capabilities, and it is “sufficient to say that without
serious intent to defend itself, no country would have the right to enforce its own laws,
which makes defense normatively necessary...” (Babi¢, 2018: 233).

3. War: between constancy and transformation

After World War Il, a huge political, organizational, and legal attempt was made to
exclude aggressive war from international relations. It is undoubtable that certain progress
was made. It is reflected in the fact that even countries that venture into such wars tend
to call them differently. Ideologies connected with aggressive war have left the world
history stage. However, war has not disappeared from international relations, it is still an
instrument of power in the international arena, and it is still merely a “continuation of
political intercourse, with the addition of other means” (von Clausewitz, 1976: 252).
Albeit, it has transformed in such a fashion that the famous Clausewitz’s definition is now
reformulated into defining politics as “continuation of war by other means”°! The fact
that war remains to be “one of the constants of history” (Durant, Durant, 1968: 82), that

0 This reformulation has been in heavy use in previous decades, and it is most often attributed to Foucault.
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it is still present in human civilization, just like it has been for thousands of years, reveals
its inherent nature, constancy and even a somewhat ever-present need of human societies
for war as an instrument of fulfilling political interests.

The fact that nuclear weapons forever changed the face of war is indisputable.
Superpowers (nuclear superpowers, that is) no longer clash directly and such a war would
be so irrational that it even seems impossible — states that possess nuclear weapons did
not use it even in armed conflicts in which they were directly involved. Admittedly, they
never faced any sort of an existential threat, a threat that would constitute “supreme
emergency”* and call for the use of nuclear weapons. Technological and technical leaps
and bounds we made with weapons and ammunition of terrifying capabilities affected the
way we perceive war and introduced a post-heroic age of war.

Additionally, transformation of society also produced a change in war. Namely, most
states we see as superpowers had some sort of a humiliating war experience in the end of
the XX century, followed by internal objections to war by their own societies. Already
after the war in Vietnam, American strategists began to contemplate a war which could
be fought without their own society directly partaking. This led to a triple conclusion
regarding the acceptability of war — war can be acceptable if and only if: first, if it does
not include regular citizens but only professional military, volunteers and contractors;
second, if it is sort, ideally instant, in order to avoid spending human and economic
resources and weakening of the belief in its justifiableness; third, if the war is clean, seen
as surgically precise in hitting legitimate targets, along with the implied information and
public opinion manipulation that keeps violence in war within reasonable boundaries and
hidden from the public eye (Kastels, 2018h: 625-633). Information-technological
revolution supplied the necessary technical resources for new wars, as large powers can
today use very little combatant-technicians who are able to kill very precisely, over long
distances, risking almost no resources but the ammunition used, and without even
“waking up” their societies from their pleasurable everyday lives (Stanar, 2021: 243-244).
Further, under its influence the old Taoist wisdom about victory without fighting was
reaffirmed — instead of fighting, we can now use political and economic pressures, hybrid
threats and “network wars”, and all things that fall in the jus ad vim category of “force
short of war” (Galliott, 2019). But it primarily enabled states to conduct military

1 Walzer (2004, 33-50) introduced the argument of supreme emergency in which use of all weapons can be
justified, even those which violate both selectivity and proportionality. Nuclear weapons are such weapons, but
nuclear powers never really faced “supreme emergency”, as their “deepest values” and “collective survival”
have never been in “imminent danger”.
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operations using relatively few forces. Seemingly paradoxical, human rights now served
as an excuse for military interventions and violation of the principle of state sovereignty
(Duzinas, 2009).

4. “Small professional military”

Rejection of western societies to become involved in wars led by their states necessarily
raised the question of the type of military needed by such states. Throughout history, all
the way up to the XIX century, states either relied on militias, in which citizens bore the
burden of defense, or mercenary which were paid by the citizens. It wasn’t before the
emergence of the national standing army that a bold synthesis of these two models of
duties occurred — citizens were obliged to serve in the military for a limited period of
time, as well as to fund the professional officer personnel. Moreover, we can observe a
spiral change of these types, following the logic of Giambattista Vico — from ancient
militias towards ancient mercenaries, followed by feudal militias which transformed into
feudal “call-to-arms” armies and then into feudal mercenary armies, after which came
civil militias and consequently national standing armies. However, advances in war
technology placed professional militaries, which could far exceed the efficiency of
national standing armies, in the focus already in the period between two world wars. But
it wasn’t before the war failures of great powers in Vietnam, Algeria, and Afghanistan
that the efforts in that direction intensified and finally fully came to life after the Cold
War. Developments of war technology were not the only factors at play. Primarily, it was
the society that changed, based on the ideas of human rights (Duzinas, 2009: 52—-60) and
the aforementioned disbalance between rights and duties (Sartori, 2001: 312). Ideological
foundations of human rights and social practices of right claiming societies made this
“neo-medievalism” possible, as the world is experiencing the end of national sovereignty
(Kambovski, 2018: 37).

To say that military discipline and military unit cohesion are but a mirror of overall social
solidarity is to say nothing new or revolutionary, as it has been identified long ago
(Pavlovi¢, 1909: 1, 8-9, 57-58). It is a truism that strict discipline is a differentia specifica
of all armed forces, and an inherent conditio sine qua non of military organization. It is
of pivotal significance for our discussion that the very essence of military discipline is
found in “total subjection of personal interests to combat mission accomplishment”
(StarCevi¢, 2022: 229). Following the previously explained changes of cultural strategy
and the relationship between rights and duties, as well as meticulous analysis of fluid
modernity, we can draw a clear conclusion that the state of social solidarity along with
the focus of individuals on their own interest (implying a specific understanding of
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happiness) impede and hinder military discipline and cohesion. The problem is even
deeper — values of military calling remained the same, but society changed; military
service is no longer compatible with the social ideal (Starcevi¢, Blagojevi¢, 2022: 211—
214). The number of those who are willing to voluntarily join their armed forces is often
insufficient (or will soon become insufficient) to replenish a standing national army. This
represents a serious cause of various changes in the military sphere, the most important
being transformation into a “small professional military”, relying on collective security
and outsourcing to private military companies. At first glance, it may seem as though we
are witnessing a displacement or regression to a feudal matrix; however, it is a different
form of “displacement” — modern militaries are switching from a model in which citizens
bear the burden of defence to a model in which they pay specialists who ought to carry
the majority of the load (or at least the riskiest elements) of defence.

Still, one must wonder if the model of a small professional military is a “one size fits all”
solution, and whether it actually meets the demands for security and protection in all
scenarios. The answer is rather simple. It satisfies the need for protection of large
countries, possessing adequate potential to recruit and support a hefty professional
military and facing little to no danger from attack of an equal enemy, due to its nuclear
arsenal. It also satisfies the needs of countries which opted for a system of collective
security and entered an alliance with one of the great powers, primarily meaning NATO.
However, even in these scenarios state’s ability to wage war without using its own society
leads to limitation of influence of the said society on politics and war, which signifies a
political consequence of the first order that can question the very rights and liberties of
citizens. In the case of joining an alliance, the problem of sovereignty arises, especially
when it comes to small countries.

A small professional military does not pertain to countries which decide on neutrality, as
it does not meet the demands of defence (Staréevi¢, Blagojevi¢, 2022: 224-227). Having
in mind its inadequacy for defence and satisfaction of social necessity for security and
protection, it is crucial for states aiming to remain neutral to establish a better model of
communication with their own societies and align their political goals and strategies with
it. The political establishment and the military itself, in such states, must therefore
communicate and educate the public and their entire societies on the issues of
interdependence of rights/liberties and duties/obligations. Task of paramount significance
in the future will be raising overall awareness of the fact that individuals in such societies
will only be able to continue to consummate their rights and enjoy their liberties if duties
and obligations towards the military, the institution that protects peace, laws and
“normality of life”, are fulfilled.
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5. Conclusion

For almost two centuries, national consciousness was a powerful means states used to
ensure military service and mobilize societies, as “each state encouraged nationalism as
a supplement to its army and navy” (Durant, Durant, 1968: 82). States managed to do so
without causing tensions between civil rights and liberties on one side and military service
on the other, following the rights-liberties formula. Nonetheless, as of the end of the XX
century, the ability of these states to count on military service in their societies has
plummeted. This comes as a result of transformation of civil societies of modern age into
“societies of right claiming” (in the sense that Sartori uses this notion) of the postmodern
age. Balance has been lost in these societies, and eventually, ties have been severed
between rights and duties, resulting in the emergence of the “spoiled child” type of
human. Without any obligation and with active approach only to issues of narrow private
interest, there can be no free citizen. On a proverbial slippery slope from a society of
polites to a society of idiotes, we find ourselves today somewhere in the middle of the
slope, where societies are full of manifest polites, citizens who only simulate their interest
in state maters, common good and their duties, but who in fact more resemble idiotes, as
they are characterized by the infantile and very indicative lack of interest for reality
(Cranap, 2022: 28).

Transformation of society inevitably altered both the physiognomy of war and the
selection of the dominant type of military, with the basic idea of state strategists being to
wage war without society. This introduces a grave peril onto the political stage - influence
of citizens on politics and war could further diminish and deepen the crisis of democracy.
To opt for professional military and private military companies may seem as a regression
to feudal concepts, but it is actually to opt for desertion of the type of military in which
citizens bear the burden of defence in favor of a new type of military in which citizens
only pay for specialists who ought to carry the majority of load (or at least the riskiest
elements) of defence.

Finally, it would be wise to bring to mind that, according to some opinions, division of
military obligations and the physiognomy of armed conflicts of the time were crucial for
the emergence of the first democracy, the one in ancient Athens. Namely, the wealthiest
citizens of Athens supported the navy; the second class, of the very rich, served in the
calvary, buying horses and equipment for themselves; the third and largest class, of free
citizens of Athens, provided hoplites — heavily armed infantry, while the poor served in
light infantry. As the heavy infantry carried the heaviest burden and suffered the gravest
casualties in combat, upon returning to the polis, hoplites asked for their war efforts and
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merits to be valued in public life in peace and translated into political rights (Karlton,
2001: 92). Their political engagement produced democracy but also the possibility to
differentiate between citizens (polites) and idiots (idiotes). If we desire to overcome the
“unexpected crisis of democracy” (Mi¢unovi¢, 2018: 150-158), we should consider
returning to the concept of active citizens. Bauman spoke of the necessity to reconnect
politics and power on a global level as a way to overcome modern society’s problems; at
the level of an individual this corresponds with reconnection of liberties and duties, along
with raising the level of political culture, awareness, and responsibility.
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The Operation mode of China’s criminal legal aid system

Since the promulgation of the first Criminal Procedure Law of the People’s Republic of
China in 1979, the Legal Aid Law of the People’s Republic of China was officially
promulgated in 2022. China’s criminal procedure system has experienced 40 years of
rapid development, among which the criminal legal aid system has been continuously
improved. At present, China’s legal aid system presents a three-way operation mode,
including assignment mode, application mode and duty lawyer mode. The assignment
mode and the application mode are only different in the way of obtaining legal aid, while
the duty lawyer is fundamentally different from the first two in the overall operation
procedure.

(1) Assigned legal aid

1. The establishment and development of assigned legal aid

Assigned legal aid is the earliest and the most traditional form of legal aid in China. As
early as 1954, at the beginning of the founding of new China, assigned legal aid was
established by the Organic Law of the People’s Court of China, in which Article 7,
paragraph 2 stipulates: “the defendant in addition to exercise his right of defense, can
appoint a lawyer to defend him... when the people’s court thinks necessary, can also
appoint a defender to defend him.” This can also be seen as the earliest source of assigned
legal aid in new China. After putting things right, the first Criminal Procedure Law of the
People’s Republic of China was introduced in 1979. Article 27 stipulates: “If a defendant
does not entrust a defender, the people’s court may appoint a defender for him. If the
defendant is deaf, dumb or minor and has not appoint a defender, the people’s court shall
appoint a defender for him.” This was the confirmation of the legal aid system in 1954
and added the type of cases with mandatory assigned assistance, but the word “legal aid”
did not appear legally at that time.

Article 34 of the amendment of the Criminal Procedure Law in 1996 stipulates: “If the
defendant does not entrust a defender due to economic difficulties or other reasons, the
people’s court may appoint a lawyer assuming the legal aid obligation to defend him; if
the defendant is blind, deaf, dumb or minor without entrusting a defender, the people’s
court shall appoint a lawyer assuming the legal aid obligation to defend him; if the
defendant may be sentenced to death, the people’s court shall appoint a lawyer assuming
the legal aid obligation to provide his defense.” As a result, “legal aid” has been legally
confirmed, and the assignment scope has been expanded.
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In the second half of the last century, China’s legal aid system has experienced great
progress, but there are a single model of defects, including only one court assignment. In
addition, there are also deficiencies in the scope of applicable cases and the assignment
procedure of lawyers. In particular, the mode of providing legal aid assigned by judges is
widely criticized. For example, whether the judge has enough energy to analyze the case
to assign more appropriate lawyers to different litigants, whether the judge is selfish,
intentionally assigning lawyers more willing to cooperate as soon as possible, and
whether the judge assignment is inefficient and wasteful of litigation resources. The
existence of these problems has seriously hindered the effective operation of the legal aid
system, and it has gradually attracted the attention of legislators.

2. The operation procedure of the assigned legal aid

Initially, assignment legal aid took judges as the assignment subject, and the application
stage was limited to trial. The Regulations on Legal Aid of The State Council in 2003 and
the Criminal Procedure Law in 2012 have substantially improved the designated legal
aid, and the operation procedures specifically include the following contents:

First, legal aid agencies are assigned and lawyers undertake it. After the promulgation of
the Regulations on Legal Aid of The State Council in 2003, various provinces and cities
nationwide have extensively established legal aid institutions, which are the government
departments under the judicial administrative organs, specifically responsible for the
operation and management of legal aid-related affairs.! The criminal procedure law in
2012, in the corresponding case of the people’s court, the people’s procuratorate and
public security organs shall notify the legal aid agencies appointed lawyers to defend the
prosecution, so the assigned legal aid method, is public security, the prosecutors, court
organs in its responsible for the litigation stage, notify the legal aid agencies to provide
legal aid. The specific legal aid cases are aid lawyers, who are selected by them and made
into a roster of aid lawyers by local legal aid agencies. Every case occurs, the legal aid
agency will choose the right lawyers to undertake the case, considering the nature of the
case, the ability of lawyers and the time arrangement.

Second, the scope of the cases to which the assignment of legal aid applies. Under Article
34 of the Code of Criminal Procedure Act of 1996, the scope of cases where the court

1 Stanila L. (2019) Children’s rights: between UN convention on the children’s rights and ECHR towards a new
international court? Yearbook human rights protection/ Protection of the rights of the child “30 years after the
adoption of the convention on the rights of the child”, Number 2, (pp. 27-45). Novi Sad: Provincial Protector
of Citizens — Ombudsman; Institute of Criminological and Sociological Research in Belgrade.
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should assign legal aid includes only that the defendant is blind, deaf and dumb; the
defendant is a minor; and the defendant may be sentenced to death. After the revision of
the law in 2012, the scope that should be assigned was expanded, and the following
subjects should be added on the original basis: criminal suspects and defendants who may
be sentenced to life imprisonment; mental patients who have not completely lost the
ability to identify or control their behavior; and mental patients who do not have criminal
duties in the compulsory medical procedure.

Finally, the litigation stage of assigned legal aid occurs. According to the Code of
Criminal Procedure Law of 1996, legal aid is assigned by the court and is limited to the
defendant. Therefore, legal aid could only be provided during the trial stage, and it was
difficult for the poor in the pretrial stage to get the help of lawyers. However, in China’s
judicial practice, the pre-trial stage is often crucial, and the evidence collected by the
investigation organs affects the verdict to a large extent. Punishing the crime is always
the primary task of the investigation organs, and the investigation behavior for the
purpose of treating the crime will also be somewhat biased. To some extent, the
intervention of defense lawyers in the pre-trial stage has a more important significance,
while ensuring the legitimacy of the pre-trial procedure while safeguarding the litigation
rights of criminal suspects. If the implementation stage of legal aid is limited to the trial
stage, it is equivalent to depriving the poor of the right to defend their lawyers in the pre-
trial stage, which not only affects the exercise of criminal suspects, but also does not
conform to the value concept of due process of law. Therefore, the revision of the
Criminal Procedure Law in 2012 advanced the time of legal aid to the pre-trial stage.
According to Article 34, the number of responsibility subjects for the designated legal aid
was increased from the former courts to the public security organs, the procuratorates and
the courts. That is to say, in different stages of litigation, whether before trial or trial, the
corresponding specialized agencies have the responsibility to inform the legal aid
agencies to provide legal aid to the prosecution person.

(2) Application for legal aid

1. The establishment and development of application for legal aid

In 1996, the Criminal Procedure Law stipulated that the court assigned legal aid, and this
single model is difficult to meet the needs of judicial practice, so it was widely criticized.
In 2003, the Legal Aid Regulations of the State Council increased the application type of
legal aid in response to the practical needs, which stipulates that all Chinese citizens who
are unable to pay the legal service fees due to economic difficulties shall have the right
to apply for legal aid from legal aid institutions. It can be said that the application type of
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legal aid plays an important role in the judicial practice, by which the poor can actively
exercise the relevant rights of legal aid, and no longer passively wait for and accept the
assignment of the court.

In 2012, the Criminal Procedure Law was amended to determine the application for legal
aid from the legal level. Paragraph 1 of Article 34 stipulates: “If a criminal suspect or
defendant does not entrust a defender due to economic difficulties or other reasons, he or
his close relatives may apply to a legal aid institution. For those eligible for legal aid, the
legal aid agency shall appoint a lawyer to provide its defense.” Thus, the application for
legal aid was established at the legal level.

2. Operation procedures of application for legal aid

In judicial practice, the application for legal aid is generally run in accordance with the
following procedures: First, the applicant fills in the “legal aid application form” and the
“certificate of economic status form”, and submits it to the local legal aid agency. If the
applicant is detained, the application can be made through the investigators and
procurators who interrogated him, and transferred to the legal aid institution by the
corresponding public security and procuratorial organs. Secondly, the legal aid agency
reviews the qualification of the applicant. The specific audit standard is mainly the
poverty level of the accused person. For the applicant who does not meet the requirements
for legal aid, the legal aid institution will issue a “written decision on no legal aid” to him,
and the applicant has the right to apply to the competent judicial administrative organ of
the legal aid institution for reconsideration. Thirdly, for the applicants who meet the
conditions of legal aid, the legal aid agency will issue a “written decision to grant legal
aid” to them, and then assign legal aid lawyers to provide defense for the relevant
personnel. Or notify the law firm and ask it to select lawyers to undertake the
corresponding legal aid tasks. Finally, after receiving the assignment, the relevant legal
aid personnel will meet with the parties with a legal aid official letter. At this point, the
application for legal aid is completed, and the legal defense relationship also officially
began.
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(3) System of duty lawyers

1. Establishment and development of the duty lawyer system

Duty lawyers originated in the UK, as a result of seeking a balance between the limited
financial budget and the gradually expanding demand for legal aid.? Duty lawyer system
in China was founded in September 2006, when the United Nations development and
technology agency and the Ministry of Commerce, Ministry of Justice jointly determine
the first “legal aid duty lawyers to participate in pilot projects, in Henan Jiaozuo xiuwu
county trial, after nearly a year and a half of operation has achieved good results, but after
the relevant system presents the situation, is not promoted across the country.3

Until in recent years, with the rise of the reform of the expedited criminal procedure and
the lenient punishment for guilty plea, the demand for defense lawyers in the criminal
procedure became more and more urgent. The duty lawyer system, with its own
advantages, was highly expected by the reformers. Therefore, in 2014, the CPC Central
Committee made a decision to comprehensively promote judicial reform, including
pushing the “duty lawyer” system to a national pilot.* Subsequently, a series of reform
documents gradually clarified the system content. In 2014, the Measures on the Pilot Trial
Procedure of Criminal Cases in Some Areas; in 2015, the Opinions on Improving the
Legal Aid System; in 2016, the Measures on the Pilot System for Criminal Cases in Some
Areas (hereinafter referred to as the Measures for Confession) initially clarified the
operation mode and functional positioning of the duty lawyer system, and clearly
distinguished the legal help provided by the duty lawyer and the criminal defense,
indicating that the duty lawyer is not a defender. On August 29,2017, the “Two High
Schools and the Three Departments” issued the Opinions on Developing the Work of
Legal Aid Duty Lawyers (hereinafter referred to as the Opinions on Duty Lawyers),
making detailed provisions on the rights, obligations and responsibilities of duty lawyers,
and further distinguishing the duty lawyers and defenders. In 2018, the Criminal
Procedure Law was revised, and the duty lawyer system was confirmed at the legal level.

2See Zhang Zetao. (2018) Clarification of the Source, Current Status and Their Differences of the Duty Lawyer
System. Legal Review, 36(3), pp. 70-78.

*Wang Shuhua, Zhang Yanhong. (2009) Exploring the Establishment of China’s Legal Aid Duty Lawyer
System. Legal Aid, (5), pp.89-92.

“See Dong Hongmin, Ma Weijing. (2016) An Empirical Analysis of Building a Legal Aid Duty Lawyer System.
Legal Services, (10), pp.39-43.
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2. Operation procedures of the duty lawyer system

At present, the operation procedure of China’s “duty lawyer” system is that local legal
aid agencies assign lawyers to undertake duty tasks to courts, detention centers and other
organs to provide immediate legal help to criminal suspects or defendants who need legal
help. The biggest difference between duty lawyer and traditional application and assigned
legal aid is its immediacy. Under the mode of assignment and application for legal aid,
the aid lawyers provide legal defense for the poor as defenders. It can be said that as long
as the case is not closed, then the lawyer’s legal aid duties will not stop. However, the
duty lawyer is not, who only provides legal advice to the accused in specific detention
centers, courts and other places. After the consultation, the duty lawyer’s legal aid task
for the relevant cases was ended.

According to Article 36 and Article 37 of the Criminal Procedure Law, the litigation
functions of the duty lawyers include meeting with criminal suspects and defendants,
providing legal advice, making suggestions on procedure selection, applying for changes
in compulsory measures, and proposing opinions on the handling of the case. However,
in practice, the main function of duty lawyers is to provide legal advice and procedural
suggestions for the criminal suspects and defendants appearing in their duty places in the
form of questions and answers, while the litigation acts such as applying for changing
compulsory measures are rarely implemented.In addition, another important function of
duty lawyers in the current reform is to witness the signing of a confession letter.

The practical operation dilemma of legal aid system

In the exploration of the law, China’s legal aid system has been continuously improved,
but in terms of the practical situation, there are still deficiencies in the model design,
responsibility concept and the cooperation of specialized agencies.

(1) The rationality of the operation mode design

1. Stage separation of assigned legal aid

Under the mode of assigned legal aid, after the public security, the prosecutor and the
court organs inform the aid respectively, the legal aid agencies assign lawyers to the
corresponding litigation stage, which presents the operation dilemma of stage separation.
In a complete case, three aid lawyers are often responsible for the investigation,
examination, prosecution and trial stage respectively. Stage separation largely affects the
effect of legal aid.
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First, phased assistance leads to the judicial status quo of phased notice. And this
eventually leads to the dilemma of not timely, even not notification in practice. Secondly,
the criminal procedure is a continuous process, with close links between the various
stages. This fragmented criminal defense is difficult to have the best effect if there are
multiple defenders for the accused in a responsible manner. The understanding of the
defense defenders about the case is limited to the written case files, and it is likely to miss
important defense information because they did not participate in the previous stage of
the proceedings. Finally, this phased and short-lived legal aid model will alienate the
relationship between the defense and the suspect and the defendant. From the point of
view of the accused, it is difficult to fully trust multiple defense lawyers. After all, few
people want to do so to share their alleged criminal information with the public. And
mutual distrust hinders the exchange of important information, and ultimately hinders the
act of defense. For aid lawyers, the model of phase responsibility weakens their sense of
responsibility to the accused. “The relationship with the accused person is like a worker
in the workshop facing the product on the assembly line: they only need to complete the
stage of personal responsibility and lack of personal care for the accused person.” The
lack of sense of responsibility will greatly affect the defenders’ dedication and dedication
to the case, and damage the effect of legal aid.®

2. The standard setting for application for legal aid is rigid

In terms of the application system of legal aid, the identification standard of poverty is
not reasonable. According to China’s Criminal Procedure Law, a criminal suspect or
defendant who is unable to hire a lawyer due to economic difficulties can apply for legal
assistance. In practice, the economic status has become an important part of the legal aid
qualification review. However, the research results of scholars show that the standard of
poverty is generally set too high. In many cases, even if the accused person is difficult to
bear the cost of defense economically, their legal aid application will not be approved.
For example, according to the legal aid regulations of a certain province of Southeast
China, the standard for economic difficulties shall refer to the standard for urban and rural
residents published by the people’s government at the county level where the applicant is
located. In one prefecture-level city, the minimum living security standard for urban and
rural residents was 685 yuan per month, as announced in 2019. That is, if a legal aid
applicant earns more than 685 yuan per month, he will be excluded from the scope of

°See Carrie Leonetti, “Painting The Rose Red: Confessions of a Recovering Public Defender”, 12 Ohio
St.J.Crim.L.371 (2014-2015).
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legal aid. This standard is clearly unreasonable and seriously hinders the right of most
pursuers to legal aid.

3. The legal help of the duty lawyer is not very effective

In practice, the duty lawyer provides legal help to the criminal suspects and defendants
who met for the first time. After simply listening to the introduction of the case, he should
perform the duties of providing legal advice, procedure selection suggestions, applying
for changes of compulsory measures, and proposing opinions on the handling of the case.
According to the research of scholars, although the law gives duty lawyers the right to
review papers, it is basically vacant in practice. For example, duty lawyers in Hanyang
District of Wuhan city rarely read papers and do not know the facts and circumstances of
the case, so the legal help provided is obviously not targeted. Most of the duty lawyers
only play the role of witnessing the legality of the interrogation process, and lack the help
of the crime and the sentencing circumstances related to the conviction and sentencing.®
Some scholars have summarized its functional alienation and calling it: helper of legal
publicity and education; witness of confession consultation; and helper of complaint
activities.” Some scholars call the duty lawyers in practice “platform lawyers” to show
the lack of aid effect. “The duty lawyers do not need to be substantially involved in the
case, but only prove the legality of the case handling procedures in some more important
occasions, whose formal significance is greater than the actual value.”®

(2) The problem of resource guarantee under the deviation of the concept of
government responsibility

Legal aid cases are undertaken by professional lawyers, who are market economy subjects
and responsible for their own profits and losses, and earn profits by providing legal
services to others. The limited time and energy determines that it can only provide
services for a small number of clients, and the high bidder must be able to obtain a better
legal defense. However, in terms of our current judicial practice, the economic
compensation given by the government to aid lawyers is relatively low. In 2013, the
national average case handling subsidy for legal aid in cases was 479 yuan per case. In

6See Research group of China University of political science and law, Fan Chongyi. (2018) Standardization of
Duty Lawyer System ——Pilot Work of Duty Lawyers in Hanyang District, Wuhan City, Hubei Province.
People’s Procuratorate, (10), pp.59-51.

’See Zhan Jianhong. (2019) How Criminal Case Lawyers’ Defense Fully Cover
Role of Duty Lawyer. Law Forum, 34(4), pp.20-30.

8See Yao Li. (2017) The Role and Functions of a Duty Lawyer in the Criminal Pleas Procedure. Legal and
Business Studies, 34(6), pp.42-49.
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Henan, for example, legal aid subsidizes only 300-750 yuan for each litigation phase.® In
March 2019, the Ministry of Justice, the Ministry of Finance jointly issued the guidance
on perfecting the legal aid subsidy standard notice, stipulates the legal aid economic
subsidies, subsidy amount has a certain promotion, for example, Zhanjiang, Guangdong
province, on May 1, 2019 new subsidy measures, criminal case trial stage cases from the
original subsidies per 700 yuan to 2000 yuan.'® The increase of subsidies is worthy of
affirmation but the range is low, compared with the entrusted defense costs still have the
obvious gap. In contrast, the financial compensation of duty lawyers is equally modest
and regional. In Shanghai, the economic compensation for the duty lawyers in various
districts ranges from 200 yuan to 700 yuan for a half-day, with an average of around 300
yuan. In Shandong province, some cities compensate duty lawyers 100 yuan for half a
day, while other cities pay 50 yuan for half a day.

Compared with the economic benefits of tens of thousands or even hundreds of thousands
of yuan in private agency cases, the economic compensation for legal aid is minimal.
Lawyers taking legal aid cases means a large loss of economic income. Therefore, after
passively receiving the assignment of legal aid, many attorneys do not consider how to
excellently complete the defense task to maximize the litigation interests of the
prosecution. The focus is how to deal with the case in the minimum amount of energy
input, so that the economic losses caused by legal aid can be reduced to the minimum
range. Such a defense attitude, eventually leads to the negative defense behavior of aid
lawyers—— will not see, do not investigate, do not read, only the formatted defense
opinion is stated in the court.

Economic investment is one of the most fundamental reasons restricting the development
of legal aid system, its source lies in the deviation of government responsibility concept,
namely the government did not assume the responsibility of legal aid, but more as a
manager of legal aid task to the lawyer: its to assign defense or arrange duty legal aid
cases to lawyers, and supplemented by disciplinary measures and symbolic economic
compensation. In China, the legal aid responsibility subject is misplaced, and the
government responsibility is difficult to implement, then the economic investment cannot
be in place. In many cases, the government’s refusal to pay the lawyer to defend the case.

°See Wang Yinglong. (2018) Practical Analysis and Practical Development of The Research on Duty Lawyer
System. Law Journal, 39(7), pp.109-119.

Ohttp:// news.gdzjdaily.com.cn/zjxw/content/2019-04/15/content_2375699.shtml, accessed on 5.6.2022
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This goes against the nature of the government responsibility of legal aid, and the
government also seems to be suspected of shifting the responsibility.

(3) Negative performance of the specialized organs

Although the aid lawyer is appointed by the state organ and performs the duty of legal aid
on behalf of the government, it still stands up with the prosecution organ in terms of the
litigation function. In practice, the intervention of lawyers often affects the play of the
prosecution function and delays the litigation process in the trial stage, so the special
agencies usually have a cumulative attitude towards legal aid.

The assignment model requires the court, the procuratorate and the public security organ
to notify the legal aid agency to appoint lawyers. The application mode requires the public
security, procuratorial and court organs to inform the relevant rights, and forward the
application. It can be said that the effective operation of the legal aid system is inseparable
from the active cooperation of various organs. However, in the judicial practice, the
investigation and procuratorial organs often hold a negative attitude towards the legal aid,
mainly manifested in the delay in fulfilling the obligation of informing the legal aid, or in
the delayed transfer of the legal aid application of the accused person. According to
scholars’ research, in many cases, aid lawyers receive cases only two to three days before
the trial.** Under the hasty preparation, the effect of legal aid is greatly reduced, and the
litigation rights of the litigant are difficult to guarantee.

The countermeasures and suggestions on perfecting legal aid system

The improvement of the legal aid system should be strengthened from the operation
mode, government responsibility concept and relevant legal provisions.

(1) Improvement of the operation mode

1. Change the phased assignment to the case responsibility

Under the case responsibility mode, after the legal aid agency reviews and approves the
application, it directly assigns lawyers to specific cases from the establishment of the
legal aid relationship until the end of the case. In practice, this mode is mostly used in the
cases that obtain assistance upon application. The case responsibility mode is better than
the phased assignment in terms of the acquisition of the case information, the grasp of the

HSee Liu Fangyuan. (2016) Empirical Research on Criminal Legal Aid. Journal of National Prosecutors’
College, 24(1), pp.101-122.
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overall litigation situation and the formation of the trust relationship. The practice status
of phased assignment is completely due to articles 34 and 35 ofthe Criminal Procedure
Law, which depends on the separation of criminal defense and legal aid in the litigation
stage. In fact, criminal procedure is a coherent and closely connected procedure. Although
each litigation stage has different functional positioning, its functions and objectives are
consistent in terms of defense behavior, and the phased separation of personnel and
behavior will hinder the defense effect. Therefore, in the future reform, the phased
assignment mode should be abolished and the case responsibility mode should be
completely adopted. That is, after the investigation organ requires the appointment of
lawyers in the investigation stage, the lawyer will be responsible for the whole legal aid
of the corresponding case, and no more assignments will be made in the subsequent
litigation stage.

2. Set up comprehensive approval standards

At present, the legal aid audit in many regions of China adopts mechanized digital
standards, that is, completely judged by economic income. The advantage of such a
standard design is that it simplifies the audit process. The fixed value audit is objective
and simple. However, the simplified process has led to the lack of hommization. In many
cases, although the applicant’s salary income is higher than the standard of legal aid
provision, the individual’s special circumstances still make it difficult to afford the high
lawyer fees.'? For example, if the applicant has an elderly family who needs to support
him and bears high monthly medical expenses, then the employment of a lawyer will have
a serious impact on his family life. As for the above situation, if the parties deny their
relevant rights just because they do not meet the formal requirements of legal aid, it can
be said that it seriously violates the original intention of the establishment of legal aid and
lacks human care.

In contrast, many states and counties in the United States adopt comprehensive dynamic
standards, including legal aid at the discretion of multiple indicators. Some scholars
surveyed 300 counties in the United States and found that specific assessment indicators
in different regions, but the most important ones include the following (see Table 1):®

12 Streltsov, 1. (2017) Regulation of privacz in the public law. 45-59. Yearbook Human Rights Protesction. From
Unlawfulness to Legality. Ed: Pavlovi¢ Zoran. Novi Sad: Provincial Protector of Citizens

13See Lee Silverstein. (1965) Defense of The Poor in Criminal Cases in American State Courts A Field Study
and Repor 1965: American Bar Foundation Library of Congress.
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Number of counties that included this

Reference factor factor in the determination criteria

Salary income of the person person 245

The possession of the real estate 235

Ownership of automobiles and other

valuable property 229
Stocks, bonds, and bank deposits 214
Social security and other social relief

154
funds
Financial situation of parents or spouse 132
Financial situation of other relatives 93

Table 1

The approval standards of legal aid in China are too rigid and single, so we should draw
on the experience of the United States and design comprehensive dynamic trial standards
to meet the diversified needs in practice. This paper holds that the approval of legal aid
applications should be half of the average annual income of employees in the above one
year as the economic income standard, and other factors should be comprehensively
considered on this basis. Other factors here can be learned from the experience of the
United States and determined according to the practice.

3. Compulsory marking system for duty lawyers who plead guilty and admit punishment

In the UK, the birthplace of the system, the function of duty lawyers is to make up for the
gap of criminal defense and solve the “first kilometer” problem of criminal defense. No
defender was present during the first period of time when the suspect first arrived, because
neither hiring a lawyer nor making a legal aid assignment was immediate. The duty
lawyer, on the other hand, provides relatively simple legal help to the criminal suspect
and the defendant before the defender is not in place to make up for this time gap. Its
primary value pursuit is the instant efficiency rather than the actual litigation effect. Under
such functional positioning, the duty lawyer can only rely on limited information to
provide simple legal help, but the marking is not necessary, because first, the subsequent
one’s own lawyer to provide defense, and then the marking will consume time and
conflict with the value of instant efficiency.
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As far as China is concerned, the current criminal defense rate is only less than 30%. In
order to achieve the goal of full coverage of lawyer defense, legal aid is provided to the
remaining 70% of the cases, which means a huge investment in human, financial and
material resources, and it is difficult to achieve in a short time. In practice, the duty lawyer
only provides simple legal advice to the prosecution in the way of questions and answers,
which exchanges the efficiency of the aid at the cost of reducing the quality of individual
case legal aid, thus realizing the goal of expanding the scope of legal aid. Therefore, the
reformers borrowed the duty lawyer system to help replace the legal defense with a
discount version of the law and promote the goal of full coverage of the lawyer defense.*
This is also not necessary for the duty lawyer to mark the paper.

However, the duty lawyer system in China is not only to promote the full coverage of
lawyer defense reform. In the case of lenient punishment for guilty plea, it bears the
responsibility of ensuring the voluntariness and wisdom of guilty plea. The reform of the
system of leniency for pleading guilty plea is to pursue litigation efficiency at the cost of
reducing the litigation rights of the accused person, and most of the procedural guarantees
are omitted after the confession. In the case of the litigation procedure being greatly
simplified, it is easy to produce wrong cases, and the prosecution person is easy to make
an inappropriate confession based on the heavy pressure of the prosecution and the lack
of legal knowledge. Therefore, in the case of confession, it is very important for the duty
lawyer to find the real function of litigation, so the duty lawyer should not pursue
efficiency as the primary value in the case of confession, and the effect of legal help
should be given priority. The duty lawyer is crucial to fully understand the case. Hence,
it is the right and obligation of duty lawyer, and the compulsory marking system of duty
lawyer should be established to ensure the effect of legal help and ensure the legitimacy
and wisdom of guilty plea.

(2) Strengthen the concept of government responsibility and increase government input

Faced with the heavy pressure of judicial reform, China’s legal aid system has become
more and more perfect in recent years. From the establishment of legal aid institutions to
the promotion of the duty lawyer system, and then to the introduction of the “Full
Coverage of Defense Measures”, step by step for the continuous development. But all
these advances involve only institutional innovation, with no development in the most
essential concept of responsibility: the government always plays the role of managers,

14See Cheng Yan. (2017) On the Value and Improvement of the Duty Lawyer System. Law Journal, 38(4),
pp.116-124.
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handing over legal aid cases to lawyers by assigning defense or arranging duty, with only
symbolic economic compensation, supplemented by disciplinary measures. With the
effective supervision of the government, the quality of legal aid can be guaranteed. But
this is not the long-term development direction of the legal aid system. In this regard, the
government should earnestly fulfill its duty of legal aid and change its role from regulator
to responsible person.

First, we will increase government financial input. Around the world, governments can
generally invest in between 0.1% and 1% of the government’s total fiscal revenue. The
British government spends the highest proportion of legal aid, accounting for about 1%
of the total central fiscal revenue. In Japan, although the construction of the legal aid
system started relatively late, the government’s relevant financial input has reached
0.11% of the total revenue today. On the other hand, the government’s financial input in
legal aid is very little. According to statistics, the government’s investment in legal aid-
related matters in 2011 only accounted for 0.0122% of the annual total central fiscal
revenue.® It can be said that this proportion is very low, such a limited financial input,
but also to a large extent limited the development of China’s legal aid cause. In 2017,
national legal aid funds totaled 2.35 billion yuan in legal aid funds, accounting for 0.014%
of the total national general public budget revenue of the current year.® Compared with
2011, the proportion of legal aid funds in the national fiscal revenue has increased, but
there is still a long way from the level of developed countries and regions under the rule
of law¥". Per capita, China’s per capita legal aid expenditure in 2017 was only 1.69 yuan,
a significant gap with developed countries under the rule of law. Therefore, the
government should increase the financial input of legal aid and increase the amount of
legal aid according to the market price*é.

Secondly, to explore the establishment of a public defender system in the economically
developed areas. The public defender model has the attribute of complete government
responsibility: establishing the public defender offices within the government
administrative system, and recruiting the public defender in the name of the government
public servants to provide legal aid to the poor. Its biggest characteristic is both the public

See Chen Yongsheng. (2014) China’s Issues and extraterritorial Experience in Criminal Legal Aid.
Comparative Law Research, (1), pp.32-45.

%8See Zhan Jianhong. (2019) How Criminal Case Lawyers’ Defense Fully Cover
Role of Duty Lawyer. Law Forum, 34(4), pp.20-30.

Thttp://www.stats.gov.cn/tjsj/ndsj/2018/indexch.htm, accessed on 14.6.2022

18 Kolakovié-Bojovié¢, M.; Grujié, Z. (2020). Crime victims and the right to human dignity — Challange and
attidute in Serbia, Yearbook. No. 3 Human rights protection “The right of human dignity”(pp. 239-270).
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office nature.'® The establishment of the public defender system makes the legal aid no
longer rely on the lawyer profession, and can effectively solve the problem of the legal
aid lawyers caused by the lack of economic compensation. But the government needs to
establish a whole administrative system to support the legal aid work of the public
defenders. In the United States, the United Kingdom, Canada and other legally developed
countries have established a public defender system, and bear a high proportion of legal
aid cases.?’ China can take the lead in the pilot establishment of a public defender system
in economically developed areas, promote the diversified development of legal aid
models, and fully implement the concept of legal aid government responsibility.?

(3) Increase the rigid provisions of legal aid notices and implement procedural
sanctions

The negative attitude of various specialized agencies leads to the delay or even lack of
legal aid in practice. The reason is the lack of rigid provisions on the notification of law
and judicial interpretation on legal aid. Article 34 of the Criminal Procedure Law, Article
44 of the Provisions on the Procedures for Handling the Public Security Organs in
Criminal Cases, and Article 41 of the Rules for Criminal Procedure of the People’s
Procuratorate (for Trial Implementation) stipulate that investigators and procurators shall
timely notify the legal aid agencies for criminal suspects who meet the circumstances of
their assigned defense. And “timely notice” is difficult to accurately define, which gives
the public security, prosecutors, court organs too much discretionary space. Future
legislation can learn from the provisions of notifying families after detention, requiring
specialized agencies to notify legal aid agencies within 24 hours.

For the absence of legal aid caused by the delay of special agencies, procedural sanctions
should be strictly implemented. Criminal procedure law article 35 of the paragraph 2: “the
criminal suspect, the defendant is blind, deaf, dumb, or has not yet completely lost the
ability to identify or control the behavior of mental patients, and has not entrust a
defender, the people’s court, the people’s procuratorate and the public security organs
shall notify the legal aid agencies to appoint lawyers for the defense.” Therefore, for
specific cases, if in the investigation, examination, prosecution, trial stage, due to the fact

¥ Gregory S. Bell. (1974) “The Organization and Financing of Public Defender System” Foster, The Public
Defender and Other Suggested System for the Defense of Indigents. JUDICATURE, (52), pp.247.

2 See Wu Yu. (2014) A Study on the Public Defender System in the Comparative Law Vision—— and A
Discussion on the Construction of the Public Defender System in China. Oriental Law, (1), pp.137-146.

2 See Cheng Yan. (2017) On the Improvement of China’s Legal Aid System —— Establishing a Public
Defender System. Journal of China University of Political Science and Law, (2), pp.92-102.
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that special organs are negligent in performing the duty of legal aid notification, and
resulting in the absence of defenders, it should constitute a procedural violation, the court
of second instance should revoke the original judgment in strict accordance with Article
238 of the Criminal Procedure Law.
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Aleksandar Todorovié¢”

EUROPEAN COURT OF HUMAN RIGHTS - BEYOND
PILOT JUDGEMENTS

IS THE ECTHR INTRODUCING A NEW JUDICIAL
POLICY?

It is not uncommon to encounter the position that the European Court of Human
Rights has become a victim of its own success in legal literature. This claims aims
to highlight that the high degree of trust that Europeans place in this institution has
led to a multiplication of the number of applications which the Court cannot
adjudicate in a timely manner, and this threatens to make the Court inefficient. One
of the instruments that deal with the stated issue is pilot judgments. The Court had
introduced pilot judgments in order to establish a mechanism that would resolve
systemic and structural issues regarding the respect of human rights that the Court
identifies in the legislative framework of a member state. The idea behind pilot
judgments is that by making one, the Court creates the necessary conditions for the
member states to resolve the identified systemic violations at the national level, by
undertaking the appropriate actions, which negates the need for the Court to deal
with future violations on which it has essentially already taken a stance. According
to the Court’s assertions, pilot judgments have mostly provided positive results by
reducing the number of pending applications. However, the virtuous idea of the
institute of pilot judgments was severely undermined in the Burmych and Others v.
Ukraine case wherein the Court, by a single judgment, struck out nearly 12,000
applications against Ukraine, even though those applications were based on the
Court’s conclusions from an earlier pilot judgment against Ukraine where the
Court determined that the defendant state had violated rights.

In this article, I will inspect the arguments that were utilized by the Court when it
refused to examine the 12,000 applications in the Burmych case and note why |
believe that these arguments are justified from the perspective of the mechanism for
the protection of human rights that is established by the Convention. Afterward, by
presenting post-Burmych case law, | will attempt to determine whether this was an
exception or an indication of new judicial policy.
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1. Introduction

The notion of pilot judgements in the praxis of the European Court of Human Rights
(hereinafter: the Court) came out of necessity (Buyse, 2013: 303). There was a drastic
rise in the number of applications submitted after Protocol No. 11 came into force, but
also because there was an increase in the number of member states during the 1990s. A
significant share of the applications precisely referred to the existence of systematic issues
within the member states.

Namely, in practice it was observed that there were entire groups of applications
(sometimes several thousands) that essentially relate to the same issue regarding the
respect of human rights in certain member states. These circumstances created a situation
wherein the Court would make a judgement in one such case, determine a violation of
human rights as well as the means in which the violations should be handled and then had
the task of issuing hundreds or thousands of identical judgements in other similar cases.

This situation entailed several issues: the first is an irrational spending of the Court’s
resources, as after identifying the problem and providing an initial solution to the first
case from a certain group of cases, the Court, in practice, performed a type of typing task
by issuing a large number identical judgments with minute changes in technicalities (in
dates and names), instead of directing its judicial capacity to new cases which pose hew
issues important to interpreting and applying the Convention. Further, this also made the
functioning of the Committee of Ministers, which is tasked with ensuring that judgements
are enforced by the member states, more difficult, because the Committee of Ministers
needs to concurrently monitor the enforcement of a large number of cases in such a
situation. Finally, the very nature of the problems in such cases (considering that these
are cases which stem from a structural or systematic lack of respect for human rights in a
certain member state), as a rule, indicates that it is not sufficient for the defendant state to
individually satisfy the request of the applicant that petitioned the Court, but that it is
often necessary for the state to carry out specific general solutions (which transcend
individual damage compensation) so that the problems identified could be solved and so
that they would not be repeated.

With the aim of resolving the issues listed, at one point, during a reform of the control
mechanism for the Convention, the Court proposed to institute provisions which would
regulate a new procedure pursuant to which the Court could choose specific
representative cases relating to a systematic violation of rights by a certain member state
and that by resolving those cases provide the member state with guidance on how to
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implement the Convention’s standards at the national level. In this manner, the Court
would resolve entire classes of cases in a single judgement.

Following a detailed discussion on this proposition (for more on the discussion, see:
Haider, 2013: 24-32), the preparatory bodies of the Council of Europe took the position
that it would not be utilitarian to introduce such innovations by amending the Convention
itself. Instead, the Court was provided with political support to put into practice such a
way of functioning on its own, without waiting for changes to the Convention.

The pinnacle of such political support was declared in the Resolution of the Committee
of Ministers on judgments revealing an underlying systemic problem?, whereby the
Committee of Ministers called on the Court, with the purpose of assisting member states
with finding adequate solutions, to:

“[Al]s far as possible, to identify, in its judgments finding a violation of the Convention,
what it considers to be an underlying systemic problem and the source of this problem, in
particular when it is likely to give rise to numerous applications.”

Specifically referring to this Resolution, the Court issued its first pilot judgement only a
few months later in the Broniowski v. Poland?® case in June of 2004.

Starting with the Broniowski case up until today, the Court has made more than 30 pilot
judgements. Although research has shown that the effectiveness of pilot judgements
varies from state to state and depends on the issue identified (Leach et. al. 2010: 181),
according to the Court’s own opinion, these procedures were mostly successful.# Acting
in accordance with pilot judgements, the Court has resolved, or removed from the pending
list, tens of thousands of cases.®

! Resolution of the Committee of Ministers on judgments revealing an underlying systemic problem,
Res(2004)3, (adopted by the Committee of Ministers on 12 May 2004, at its 114th Session).

2 1bid. para. I.
3 Broniowski v. Poland, (App. No. 31443/96), Judgment, Grand Chamber, 22/06/2004, para. 190.

4 Burmych and others v. Ukraine, (Apps. No. 46852/13, 47786/13, 54125/13...), Judgment, Grand Chamber,
12/10/2017, para. 163.

5 Only in the Burmych and others v. Ukraine case, the Court had struck out over 12,000 cases from the case list.
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2. The general characteristics of pilot judgements

Earlier judicial theory has listed many general characteristics of pilot judgements.
Regarding the number of characteristics, judge Wildhaber had gone the furthest, listing
eight (Wildhaber, 2009: 71). However, with changes to court praxis and, more
importantly, with the introduction of amendments to the Rules of Court from 2011,
which prescribed by Rule 61 the procedure for enacting pilot judgements, the numerous
characteristics that defined pilot judgements essentially condensed into two.
Consequently, we can state that a pilot judgement is a judgement that determines that
there is a widespread or systemic problem with regards to the respect of human rights in
the national framework of the defendant state, for which reason the Court prescribes
general measures that the state must enact in order to eliminate the issues identified
(similar to Fribergh, 2008, 93). We are dealing with a revolutionary innovation regarding
the functioning of the control mechanism for the Convention. Thus, there is no doubt that
those authors which state that the creators of the Convention did not foresee that this could
happen in the future during the initial negotiations for its founding are correct (Yildiz,
2015: 89).

The general characteristics of pilot judgments are fully conditioned on the two
fundamental ideas which the Court used as guides during the introduction of pilot
judgements into the control mechanism of the Convention. The first is the idea of a
consistent application of the principle of subsidiarity, on which the entire control
mechanism is based. The second is the idea of rationalising court procedures and the
control mechanism of the Convention in general; this idea is an integral part of long-term
judicial policy.

The Court related pilot judgements to the principle of subsidiarity in the very first case
(Broniowski), wherein it stated that the task of national authorities to execute all measures
necessary in order to correct the identified structural problems is based precisely on the
principle of subsidiarity, as remedying the violations at the national level avoids a

6 European Court of Human Rights, Rules of Court, Rule 61- Pilot Judgment Procedure, Inserted by the Court
on 21% February 2011. Available at: https://www.echr.coe.int/Documents/Rule_61_ENG.pdf
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situation wherein the Court would “have to repeat its finding in a lengthy series of
comparable cases” at the supranational level.’

Namely, the Court starts from its very own subsidiary role in the control mechanism for
the Convention and the fact that the member states have taken on the duty of guaranteeing
and realizing human rights. The subsidiary role is not realized effectively if the Court is
compelled to repeatedly decide on issues it had already identified.® In such a situation,
the Court can contribute nothing new to the interpretation and application of the
Convention, but would become an extension of the national judicial system and would
practically act as part of the domestic judiciary by spending its time on allotting damages
relating the previously identified issues, instead of adjudicating new problems that relate
to the interpretation and application of the Convention.

Accordingly, when a pilot judgement determines the existence of a systemic problem at
the national level and when the state is ordered to undertake general measures, it is
expected from the state to act in such a way so as to encompass all person in the same
position during the selection and execution of the measures, including persons that have
already submitted applications before the Court. This would also include a potential
retroactive application of such measures® so that persons that have submitted applications
before the Court could realize their rights at the national level, instead of through
proceedings before the Court in Strasbourg. Acting in such a manner, in fact, creates a
situation wherein cases that have already been brought before the Court are returned to
the state for readjudication, in accordance with the measures that the Court ordered the
state to execute. This simultaneously unburdens the Court while enabling the member
state to redress the issue which came about due to a widespread violation during the
execution of the pilot judgment and pursuant to the Court’s guidelines.

This is also demonstrated by the very specific context of the effects of the principle of
subsidiarity within the framework of pilot judgements. The context is, at same time, both
positive and negative (for more on the positive and negative components of subsidiarity,
see: Caroza: 1997, 38-79); in other words, it simultaneously has both an upward and
downward trajectory. The Court initially utilizes the principle of subsidiarity to perform
a downward intervention, intervening in the national legal order of a member state by
ordering it to execute certain measures. Concurrently, the purpose of such an order is to

7 Broniowski v. Poland, (App. No. 31443/96), Judgment, Grand Chamber, 22/06/2004, para. 193.
8 Burdov v. Russia (no. 2), (App. No. 33509/04), 15/01/2009, para. 127.
° E. G. Neshkov and others v. Bulgaria, (Apps. No. 36925/10, 21487/12, 72893/12...), para. 285.
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create the conditions necessary to resolve all similar cases at the national level, retaining
the concrete ability to judge individual cases at the national level by doing so. The
consequences of such actions are that the protection of human rights is more effective at
both levels. From the perspective of the international mechanism, efficiency is increased
by the Court being relieved of many of the cases so that it can dedicate its resources to
resolving other issues significant for the protection of human rights. At the same time, the
systemic defect is eliminated in the domain of the national legal order and that order is
strengthened by gaining the ability to resolve all similar existing and future issues without
further interventions from the Court.

The principle of subsidiarity applied to the institute of pilot judgements goes arm in arm
with the idea of rationalising its procedures, which has been the direction of the Court’s
policies in the last few decades.

Achieving rationalisation of the procedures of the Court by applying the institute of pilot
judgement is envisioned in a specific and innovative manner:

The rulebook currently in force prescribes that the Court may (thus, it is not obligated)
initiate the procedure for making a pilot judgement. The rulebook determines only the
general conditions based on which the Court makes such a decision. There are two
conditions: first, that the circumstances indicate that there is a structural or systemic
problem at the national level; second, that the problem is of such nature that it has either
led to a large number of applications or may lead to a large number of applications in the
future, regarding the same or similar issue. These two conditions are close interconnected.
Logically, a large number of similar applications is an indicator of a potential systemic
problem at the national level and, conversely, a systemic problem will cause a large
number of applications regarding the problem as a rule. In judicial practice up until now,
the Court identified systemic problems as those that relate to: a specific class of citizens
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in a certain situation,® issues with the execution of judgements,* the length of the
proceedings,? the conditions of detention,*3 but also many others.

When the Court decides to adjudicate in the procedure of making a pilot judgement, such
a procedure has priority. Additionally, the Court may choose whether the procedure of a
pilot judgement will include only one case or whether other similar cases will be
consolidated with the case (which happens more often).

The pilot judgement itself, together with the segments which are obligatory for all other
judgements, contains two other important elements: identifying the nature of the systemic
problem and determining the general measures for eliminating it.

Identifying the nature of the problem necessitates that the Court determine which issues
regarding the implementation of the Convention are to be found at the national level and
what the source, that is, the cause of the issues is. Depending on the facts of the case,
issues can be cause by a legal provision that intrinsically causes a violation,'* deficiencies
in a law that prevents or hinders the effective realisation of a certain right, deficiencies
in the actions of judicial®® or administrative bodies'’.

The Court can order different general measures in order to remove the deficiencies
ascertained. Thus, the Court can obligate a state to execute “measures to ensure effective

10 Broniowski v. Poland, (App. No. 31443/96), Judgment, Grand Chamber, 22/06/2004. The issue related to
realizing the right to compensation for property that Polish citizens lost after changes to the Polish border once
World War Il had ended.

1 Burdov v. Russia (no. 2), (App. No. 33509/04), 15/01/2009.
12 Rumpf v. Germany, (App. No. 46344/06), 02/09/2010.
13 Rezmives and Others v. Romania, (App. No. 61467/12), 25/04/2017.

14 As the Court determined regarding the British law from 1983, which, among other stipulations, proscribed
persons serving a jail sentence from voting. Greens and M.T. v. the United Kingdom, (Apps. No. 60041/08,
60054/08), 23/11/2010, para. 115.

15 As an example, a lack of the appropriate legal basis pursuant to which foreign citizens could effectively
retrieve their investment of “old foreign-currency savings”. Alisi¢ and others v. Bosnia and Herzegovina,
Croatia, Serbia, Slovenia and “the Former Yugoslav Republic of Macedonia”, (App. No. 60642/08), Judgment,
Grand Chamber, 16/07/2014, para. 146.

%6 Like unjustifiably long durations of civil proceedings. Gazsé v. Hungary, (App. No. 48322/12), 16/07/2015,
paras. 34-37.

7 Like a lack of investment into detention and prison facilities, as a result of which the conditions within them
are such that they are contradictory to the guarantee against inhumane treatment and punishment. Neshkov and
others v. Bulgaria, (Apps. No. 36925/10, 21487/12, 72893/12), 27/01/2015, para. 272.
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protection of the rights guaranteed”'® without any further specification regarding the
measures or even the types of measures expected from the state. Conversely, the Court
may obligate a state to execute a general measure that is very specifically defined, such
as the measure from Suljagi¢ v. Bosnia and Herzegovina, when the state was obligated to
issue government bonds to settle any outstanding instalments to persons that were not
paid their “old foreign-currency” deposits, within six months from the final judgement.®

Similarly, the intensity of the measures is not always the same. In some cases, the Court
demands that the state submit legislation for consideration before parliament within a
certain time frame,?° while in others, the Court simply orders the state to amend existing
laws in order to fulfil its obligation.?! It may even go further and order that lex specialis
be instituted.?

When determining the measures, the Court may also set a time frame within which the
relevant state is obligated to execute them.?® Although the Court is not obligated to set a
time frame, it mostly does so and the range has been from six months? to two years? in
heretofore judicial practice.

Finally, the Court may postpone examining all similar applications until the corrective
measures ordered by the pilot judgement have been adopted.?® In case it decides to
postpone examining the other applications (which it does, as a rule), further actions of the
Court depend on whether the member state has fulfilled the demands from the judgement.

Depending on the manner in which the member state has fulfilled its obligations, the
Court has acted in two ways until now. In case the state carried out reforms which enable
the essence of the right to be realised at the national level, the Court would strike the
applications out of the list by applying Art. 37, para. 1, as it considered the matter

8 Manushage Puto and others v. Albania, (Apps. No. 604/07, 34770/09, 43628/07... ), 04/11/2014, 6" operative
provision.

¥ Suljagic v. Bosnia and Herzegovina, (App. No. 27912/02), 03/11/2009, 4" operative provision.

2 Greens and M.T. v. the United Kingdom, (Apps. No. 60041/08, 60054/08), 23/11/2010, 6™ operative
provision.

2 Gazsé v. Hungary, (App. No. 48322/12), 16/07/2015, 5" operative provision.

22 Zorica Jovanovié V. Serbia, (App. No. 21794/08), 26/03/2013, para. 92.

Z Line 5, Art. 61 of the Rules of Court.

2 Grudi¢ v. Serbia, (App. No. 31925/08), 17/04/2012, 3" operative provision, (d).

% Gerasimov and others v. Russia, (Apps. No. 29920/05, 3553/06, 18876/10), 01/07/2014, 13" operative
provision.

% ine 5, Art. 61 of the Rules of Court.
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resolved.?” However, if the state were to institute new legal remedies at the national level
at the direction of the Court, the Court would dismiss the remaining applications,
stipulating that the applicants must first utilize the new legal remedy at the national level
and only then (if they are not successful in the proceedings) may they again address the
Court in Strasbourg with a new application.?®

In case the state did not fulfil its obligations from the pilot judgement, the Court would
chose to continue examining each individual application as a rule.?®

3. Burmych, the game changer

The Court departed from the rule according to which it would continue to examine each
individual application that would otherwise have been encompassed by the solution from
the pilot judgement when the general measures from the pilot judgement have not been
executed in the Burmych v. Ukraine case.®

The Burmych case refers to the widespread practice in Ukraine regarding the compulsory
enforcement of decisions of the national courts. Namely, earlier in the Ivanov case®,
precisely in the process of making the pilot judgement, the Court had identified the
existence of a systemic and widespread problem which manifested itself in the fact that
many judgements of the national court were never enforced or their enforcement was
unreasonably prolonged. Regarding the perceived problem, the Court had ordered
Ukraine to execute general measures by setting up an efficient legal remedy or a
combination of remedies which would provide the citizens of Ukraine adequate and
sufficient redress for the non-enforcement or delayed enforcement of domestic decisions,
as well as to grant appropriate redress to all applicants that had applications pending
before the Court that were communicated to the defendant state.*?

2T E.G. v. Poland and 175 other Bug river applications, (App. No. 50425/99), Decision, 23/09/2008, paras. 25-
29.

% Nagovitsyn and Nalgiyev v. Russia, (Apps. No. 27451/09, 60650/09), Decision, 23/09/2010.

2 Kuri¢ and others v. Slovenia, (App. No. 26828/06), Judgment (Just Satisfaction), Grand Chamber,
12/03/2014, paras. 136,138.

% Burmych and others v. Ukraine, (Apps. No. 46852/13, 47786/13, 54125/13...), Judgment, Grand Chamber,
12/10/2017.

31 Yuriy Nikolayevich lvanov v. Ukraine, (App. No. 40450/04), 15/10/2009.
%2 |bid. operative provisions 5, 6.
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This obligation was supposed to have been executed by Ukraine without any delays and,
at the latest, within one year of the judgement becoming final. Simultaneously, the Court
had decided to cease examining other cases against Ukraine within the mentioned time
frame that related to identical rights violations.*

As even after a year of the judgement in the Ivanov case becoming final Ukraine had not
executed the general measures, Ukraine had applied for an extension for implementing
the judgement. The deadline was extended, but Ukraine did not manage to implement the
ordered measures even during the extension period. For these reasons the Court decided
to continue adjudicating similar applications against Ukraine. However, the number of
incoming applications was so numerous that the Court, in 2004, by its own choice,
decided to stop examining all similar applications and reassess the practical situation after
a one-year pause. After the additional period had expired, the Court continued examining
the applications because it assessed that the situation in Ukraine had not improved. Quite
the opposite, the situation had worsened and the number of new applications quickly
surpassed 10,000.%* In practice, the Court even referred to these cases as Ivanov-type.

The described circumstances were an unorthodox and complex challenge for the Court.
The question of what should be done in a situation where the defendant state does not
fulfil the general measures from the pilot judgement nor fulfils its obligations from the
individual judgements that the Court made after it determined that the pilot judgement
did not accomplish the desired results was raised. Issuing a new pilot judgement would
only have been a judicial exercise in futility, much like it would have been futile to
continue making individual judgements which remain unexecuted.

This unconventional problem required an unconventional solution, and vyet, the
peculiarity of the Court’s solution nearly astonished the professional community.

What did the Court do that was so extraordinary? The Court decided to group all Ivanov-
type cases into a single proceeding, more than 12,000 of them, and in the Burmych
judgment strike them all from the list of cases of the Court.

The explanation that the Court provided for this act was exceedingly interesting. In the
Burmych case, the court decided it was time to re-examine its processes regarding cases

% bid. operative provision 7.

3 Burmych and others v. Ukraine, (Apps. No. 46852/13, 47786/13, 54125/13...), Judgment, Grand Chamber,
12/10/2017, paras. 16-43.
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that refer to the same problem as in a pilot judgement and regarding which the state did
not make sufficient effort to execute the ordered measures.

Pointing to the scope of the problem that stemmed from the non-enforcement of the
general measures ordered in the Ivanov pilot judgement, the Court decided that the
hitherto policy that directed that the Court should make judgements in individual lvanov-
type applications did not produce any tangible results.®Similarly, the Court noted that
potentially continuing to individually examine all similar cases would not contribute to a
lasting solution to the identified structural problem.36

Further, the Court stressed that continuing to make individual judgements in repetitive
cases could threaten the control mechanism of the Convention as the Court would need
to direct a significant portion of its resources towards examining the same issue and in
that manner neglect other important questions regarding the interpretation and application
of the Convention which are posed by other cases that are brought before the Court.%
This was even more pertinent because lvanov-type cases no longer put forward any
unsettled questions regarding the Convention. In that context, the Court correctly
concluded that it had fulfilled its mission when it identified systemic problems in the
Ivanov case and ordered the defendant state to execute general measures.

The Court closely relates all of the above with the principle of subsidiarity and notes that
the entire control mechanism for the Convention is based on that principle, which
necessitates a specific division of competences between the different stakeholders.
However, it is interesting that this case was the first time in its judicial practice that the
Court includes a new participant into the principle of subsidiarity — the Committee of
Ministers. Thus, the Court states that its fundamental purpose is to ensure judicial control
of the guarantees of human rights that the member states have taken upon themselves
(which stems from Art. 19 of the Convention). Then, it notes that it is the obligation of
the member states to secure the rights from the Convention, pursuant to Art. 1, and that it
is the member states’ obligation to undertake all measures to abide by the judgement of
the Court, pursuant to Art. 46 (this would definitely include general measures ordered by
pilot judgements). Consequently, it is not the Court’s obligation to oversee the process of
executing judgements, but the Committee of Ministers’. Neither is it the Court’s task to

% 1bid. para. 152.
% 1bid. para. 154.
37 1bid. para. 150.
% |bid. para. 197.
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start acting like an integral part of Ukraine’s legal system by adjudicating, in place of the
Ukrainian courts, damage compensation due to the non-enforcement of domestic judicial
decisions.*®

Building on the conclusion that it had fulfilled its task and that there is no unsettled issue
regarding the Convention that needed examining, the Court inspected the emerged
problem from the perspective of dividing the responsibilities within the control
mechanism, pointing out the division of competence as the core issue in this specific
case.*

In that context, the Court noted that the division of tasks between the Court and
Committee of Ministers was clear*! and that there is a strong general interest to delineate
between the roles of the Court, Committee of Ministers and the member state.?

Reiterating the arguments that due to judicial policy, rationalising resources and a strong
general interest for the Court to dedicate itself to other important issues regarding the
application of the Convention instead of making thousands of identical judgements on an
issues that is already encompassed by a pilot judgement, the Court decided it was no
longer justified to continue examining individual lvanov-type applications. Thus, in
accordance with Art. 37 § 1 (c), it decided to strike more than 12,000 of such cases from
the list and “direct” them to the Committee of Ministers, so that the Committee of
Ministers could undertake the appropriate measures for Ukraine to correctly resolve, in
the process of executing the lvanov pilot judgement, the requests from the cases that were
struck from the list.*3

As an additional argument, the Court also stated that the essence of a pilot judgement is
precisely to be the umbrella measure that will enable the realization of the rights of both
the applicants that are encompassed by the initial pilot judgement and all other persons in
an equivalent situation; for this reasons, it found that there is no hindrance for all 12,000

% Ibid. para.156.
“0lbid. para.141.
“L lbid. para.194.
2 1bid. para.173.
“3 |bid. para.202.
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cases to be directed to the Committee of Ministers and for them to be resolved during the
process of overseeing the execution of the Ivanon pilot judgement.**

The importance of the arguments and the very decisions of the Court is manifold and
transcends the atypical fact that the Court found an elegant solution to strike more than
12,000 applications in the same breath and give itself breathing room. Regarding the
Burmych case, two significant aspects should be noted: the practical consequences of the
decision and the premise of the Court’s reasoning.

The practical consequence of the Burmych case is found in the fact that the Court
introduces the Committee of Ministers into the subsidiary division of competences and
establishes a new rule regarding the manner in which the pilot judgement system
functions within the control mechanism. The Court demonstrated that it is willing to
decide, in certain situations, that its judicial role has been completed and that there is no
further need to repeatedly perform it in identical cases, as it considers it to be the domain
of judgement execution and not the domain of judicial control. In other words, the Court,
in an innovative manner, positions the Committee of Ministers as a new key player in the
division of competences, in the hope that such an act would provide it with more freedom
to operate.

This practical consequence is not accidental. It did not come about as a result of a type of
understanding of the self-evident and obvious nature of the redivision of competences
between the states, the Court and the Committee. Quite the opposite. We are dealing with
a carefully guided argument that is based on the premise that there is a strong general
interest for the Court to be relieved of making individual decisions in massive cases which
raise identical issues to those that had already been settled in a pilot judgement and
regarding which the Court had already ordered the execution of general measures.
Otherwise, the entire control mechanism could collapse.

As can be observed, the rationale for this change in how the Court functions does not
primarily rely on a legal interpretation of human rights as much as it does on the need of
the Court to adopt a judicial policy of rationalisation with the purpose of maintaining an
efficient functioning of the control mechanism. At the same time, this is the main critique
directed towards the Court regarding its approach to the Burmych case.*

4 Ibid. para.161
% See the dissenting opinions in the Burmych case.
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Making decisions and developing judicial practice primarily based on the judicial policy
of the Court may seem counterintuitive. Particularly so when judicial policy goes against
such a closely held right as is the right to an individual application. However, the notion
that the Court may utilize judicial policy as guidelines when making decisions should
come as no big surprise. It should not be forgotten that the European Court of Human
Rights is an international judicial body founded by international agreement that acts in
the area of international law, which is inevitably connected to politics, as every
international legal argument is also in a way a political one (Koskenniemi, 2009: 7-19).
And every international court is keenly aware of the political arrangement within which
it operates. The bottom line is that all legal values that were initially introduced into the
Convention started out as political values. Therefore, it is not unreasonable for the Court
to utilize values that are part of judicial policy but not contrary to the ideas found in the
Convention as guidelines when deciding on the manner in which it will operate. Those
ideas naturally include the efficient protection of human rights. In case a particular
problem threatens to impair the efficiency of the entire control mechanism, it is not
inconceivable that judicial policy, which is directed towards preserving that efficiency,
plays a role in the process of balancing the opposing interests which are being decided
on. In this situation, the opposing interests were the general interest in the efficiency of
the control mechanism and the right to an individual application. As can be seen, the
former prevailed.

Pilot judgements also contribute to the justifiability of using judicial policy as a factor
when deciding on human rights. They stem precisely from the necessity to achieve greater
efficiency of the control mechanism by rationalising procedures. If pilot judgements are
a rationalisation of the procedure which is acceptable, why shouldn’t transposing
applications from the judicial framework to the domain of executing pilot judgements
also be acceptable? Both are based on the same judicial policy.

4. Post-Burmych

Although making decisions pursuant to judicial policy should not be surprising (as was
explained in the previous section), what is startling in the Burmych case is that judicial
policy was, for the first time, clearly and openly the fundamental reason for changing the
way the Court makes decisions. Thus, the question is raised — what is the future of judicial
policy in the Court’s decisions?
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While no definitive answer can be given, the fact that the Burmych judgement was nearly
5 years ago provides us with the opportunity to observe the influence the judicial policy
from the Burmych case has had on hitherto judicial practice.

From October 2017, when the judgment in the Burmych case was made, up until today,
the Court referred to this case a total of 12 times, 7 of which relate to Ukraine. In all 7 of
those cases, the Court referred to Burmych to demonstrate that these cases do not raise
essentially the same issues that are encompassed by the Ivanov and Burmych judgements
and that, consequently, they deserve meritorious adjudication.*6

From the remaining 5 cases, in 4 of them the Court refers to Burmych not for reasons
relating to judicial policy but notes certain observations that were made in Burmych
relating to the principle of subsidiarity.*’

Only one judgement fundamentally relates to the judicial policy on which Burmych is
based — the case of Turan and others v. Turkey.”® Here, the Court decided, in a
consolidated procedure, on 427 applications that were brought before the Court by judges
and prosecutors deprived of freedom immediately following the attempted coup in
Turkey in July of 2016. All applicants complained of violations of the right to freedom
of movement as a result of an unfounded deprivation of liberty, i.e. violations of Art. 5 of
the Convention and unlawful deprivation of liberty (Art. 5, para. 1 of the Convention).
Certain applicants also alleged the following violations: that at the time the deprivation
of liberty happened there was no reasonable suspicion to base the deprivation on (Art. 5,
para. 1c), that they were not promptly brought before a court (Art. 5, para. 3), that not all
procedural safeguards were honoured in the process of examining the legality of their
depravation of liberty (Art. 5, para. 4).

Deciding on the group of 427 applications in the Turan and others v. Turkey case, the
Court held that the applicants’ right to liberty and security from Art. 5 of the Convention
was violated, specifically the guarantee from Art. 5, para. 1, as a result of the unlawfulness
of their detention. More accurately, the Court held that their deprivation of liberty was
contrary to the rules on the qualified immunity of judges and prosecutors.*

“ E.g. Stefanov and Stefanova v. Ukraine, (App. No. 2439/10), para. 51.
4" E.g. Grzeda v. Poland, (App. No. 43572/18), para. 324.

“8 Turan and others v. Turkey, (Apps. No. 75805/16; 75794/16; 6556/17).
“ |bid. paras. 95, 96.
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However, the Court refused to examine the complaints that relate to other guarantees from
Art. 5 of the Convention and assessed that there is “no need” to examine the individual
complaints of other violations which the applicants alleged. The Court explained such a
decision by specifically referring to the Burmych case. Stating judicial policy as the
rationale, the Court noted that it would not be justifiable to examine the individual
allegations of other violations by the applicants as examining those violations would
significantly delay the final judgement on the applications and strain the Court’s
resources.*

Namely, unlike determining the unlawfulness of the deprivation of liberty, which equally
encompasses all applicants because its stems from a violation of qualified immunity (thus,
a general characteristic of all applicants), examining other individual allegations,
particularly re-examining the existence of reasonable suspicion, would necessitate for the
Court to individually determine the relevant factual situation and then subsume it under
the applicable class of legal standards from the Convention and only then make final
decisions that it would also need to provide a rationale for. Consequently, the Court found
that such activities would not be purposeful under these circumstances as it had already
determined a violation of the right from Art. 5. Additionally, the Court noted that there is
essentially no living Conventional issue regarding the other violations because it already
referred to such violations and expressed an opinion in other cases against Turkey that
relate to arrests following the coup.5! In other words, the Court clearly found that nothing
would be gained by additional examinations of individual applications, while it could
jeopardize the efficiency of delivering justice.

As can be observed, the line of argument in the Turan and others v. Turkey case follows
the same basic principle of the arguments from the Burmych case:

1) the premise of judicial actions is based on judicial policy;

2) the policy is directed towards rationalising the resources of the Court;

3) the Court does not find any unsettled questions regarding the Convention
because it has already decided on similar issues;

4) the Court does not find that the situation for the applicants would change
(improve) if it were to continue examining additional allegations.

% bid. para. 98.
5t |bid. para. 98.
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Yet, there are a few differences between these two judgements and the differences are a
good indicator of the manner in which the Court develops the Burmych approach. Unlike
in Burmych, where the lvanov pilot judgement that dealt with the same issue existed, there
are no prior pilot judgements against Turkey dealing with the same issue. The earlier
judgements that the Court refers to in this case are not pilot judgements, but individual
ones. This demonstrates that the Court, in 2021 (4 years after the Burmych judgement),
was willing to expand the argument of the judicial policy directed towards rationalising
its activities to situations that are not related to pilot judgements. However, it is done
under certain conditions: that it contributes to rationalising the Court’s procedures, that
there is no living issue regarding the Convention (that the Court had already made
decisions on a similar issue) and that the situation of the applicants would not be improved
by potential adjudication of additional individual complaints.

The other difference, which might not seem significant at first glance, is the fact that the
decision in this concrete case was made by a Chamber and not the Grand Chamber of the
Court. This demonstrates that the Court believes that the Burmych approach to resolving
cases is a part of established judicial practice and that it does not represent a new and
serious issue which could be the basis for relinquishing jurisdiction to the Grand Chamber
pursuant to Art. 30 of the Convention.

5. Conclusion

As it was presented in this article, the idea of pilot judgements rose out of necessity. The
Court needed a mechanism which would enable the rationalisation of its procedures and
relieve the pressure felt from the large number of applications it needed to adjudicate.
Accordingly, pilot judgements as an institute are based on the idea of consistently
applying the judicial policy of rationalising the Court’s activities. Naturally, this does not
mean that the idea of pilot judgements is devoid of any legal value. This article has shown
that pilot judgements go hand in hand with the principle of subsidiarity, on which the
entire control mechanism of the Convention is founded.

Like judicial policy was the reason for instituting pilot judgements, in the Burmych case
judicial policy influenced the changes to the manner in which the Court handles
examining applications that deal with matters already identified in an earlier pilot
judgement. In case pilot judgements are a rationalisation of judicial procedures that is
acceptable to the stakeholders, then the approach taken in Burmych would not be
unacceptable, as it is founded on the same policy of rationalisation and the same legal
argument of subsidiary division of competence.
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It should not be forgotten that the European Court of Human Rights has a vision for its
activities, as does any other court, and that vision is followed by the judicial policy aimed
at achieving it. All courts, including this one, are guided by some kind of judicial policy.
It would be naive to assume that the judges who make up the Court, and who are by their
nature not only rational but also political beings (Zoon politikén), act without an idea on
what the Court should be and what it should do. The idea of rationalising court procedures
is inherent to any judicial act and should not be cause for mistrust, so long as it does not
go against realizing rights and achieving justice.

Although the policy of rationalisation of the control mechanism is certainly not new, the
Burmych case demonstrates a new approach by the Court to applying the policy. The
Court showed that it is prepared to refuse to examine applications, with appropriate
reason, under certain conditions: that it has already taken a position regarding the legal
issues at hand (that is, that there is no unsettled issue regarding the Convention) and if it
simultaneously believes that the situation for the applicants would not change (improve)
if it were to continue examining the allegations.

The initial trepidation that applications could be stricken out en masse if the Burmych
approach were to be consistently applied when there are issues with enforcing pilot
judgements showed itself to be unfounded in practice. Even five years after the Burmych
judgement, the Court has not applied this approach to any other group of cases in other
pilot judgements. Moreover, the Court itself noted in the judgement of Shtolts and others
v. Russia® that applying the Burmych approach requires exceptional circumstances that
relate to a systematic disregard of general obligations from a pilot judgement. It would
seem that the Court has set the threshold for exceptional circumstances very high.

Accordingly, the new judicial policy of the Burmych case did not have a large impact on
other pilot judgements. Possibly unexpectedly, this approach had influence on cases that
are not related to pilot judgements. It would appear that the Court is willing to apply the
Burmych approach under similar circumstances to cases where there is no pilot judgement
if it is satisfied with the fact that it has already taken a position in one of the earlier
“leading” cases, but, again, under the condition that further examination of the allegations
would not contribute to the applicants’ position.

The restraint in applying the Burmych approach by the Court to other pilot judgements
on one hand and its willingness to apply it under certain conditions to individual cases on

52 Shtolts and others v. Russia, (Apps. No, 77056/14; 17236/15; 14023/16), para. 95.
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the other shows the potential for the Burmych approach, initially envisioned as a way to
resolve issues regarding the enforcement of pilot judgements, to spread to the domain of
individual judgements, when the Court finds that it has resolved all uncertainty relating
to the Convention in one of the leading cases and conditions exists for the interests of the
applicant to be satisfied with only a partial examination of the application.

This application of new judicial policy should be closely monitored in the future.
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Dragana Cori¢”

WHY IS THERE NO FORMAL RIGHT TO BE HAPPY?

International and national legal documents have enlisted all sorts of human rights.
But there is a little notion about human right to be happy. The UN resolution,
adopted by the General Assembly on 28 June 2012., established International Day
of Happinesst. It also identified the pursuit of happiness as “a fundamental human
goal” while promoting a more holistic approach to public policy and economic
growth -one that recognizes happiness and wellbeing as important pieces of
sustainable and equitable development.

We would like to explore what is happiness at all, according to theorists from
different areas of science and from different periods of time, and what
should/could/must institutions do in order to help the individual to exercise his/her
right to happiness. Or else, is the pursuit for happiness an individual, personal
matter of each individual, and that the state has no authority to do anything in that
pursuit?

Through legal, philosophical and psychological points of view, the author would
like to inspire readers to think about the topic of happiness.

Keywords: human right, happiness, individual.

“Ph.D, Assistant Professor, The Faculty of Law, Novi Sad. Mail: d.coric@pf.uns.ac.rs

1 Resolution adopted by the General Assembly on 28 June 2012.,[without reference to a Main Committee
(A/66/L.48/Rev.1)]66/281. International Day of Happines, available on: https://happinessday.org/wp-
content/uploads/2015/11/UN66281.pdf , link retrieved on: avgust 2022.
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Introduction

The pursuit for happiness is as lasting as the attempts to define happiness itself. It must
be admitted, searching for something that you would like to have, or would like to feel
the benefit of something that you do not quite know what it is, can be exhausting and
often discouraging. Since ancient (greek) authors, till the modern times, happiness has
been associated with economic stability, wealth, health, desire for love, family and
offspring, superiority in any sense, or mental stability. In any case, the impossibility of
defining happiness unambiguously complicates the pursuit for it, and leads, especially
modern researchers, who would like to somehow quantify happiness, to constantly
increase the number of parameters that should be taken into account, in order for
happiness to get its numerical equivalent (Haybron, 2020).

Defining happiness becomes increasingly difficult, because the ruling individualistic
paradigm does not allow generalizations. It is considered that it is more important to
guarantee everyone's individuality than to make different compromises in the spirit of
collectivism and to achieve a more permanent community of interests and protection.

Not only psychologists and philosophers, but also lawyers are involved into this pursuit
for the meaning of happiness and its achieving. Numerous national and international
(legal) documents indirectly or directly mention happiness, most often linking it to
economic satisfaction, that citizens can achieve independently or with the help of the
state. The pandemic conditions that we are living in from 2020. indicate that happiness is
much more than the money needed for a dignified and adequate life. Happiness was
considered the situation that no one fell ill with covid in the family or in the nearest
surrounding, or that he/she did not experience any negative health or material
consequences during the pandemic. This contextual meaning of happiness is temporary;
all possible factors (that can cause happiness) mentioned in previous paragraph should
not be, by no means, excluded from the whole story.

Happiness is much more than mere satisfaction with what one has, with or without
pretensions to achieve something more or better. That is why its precise defining is so
difficult.

Nevertheless, in the last two decades, the academia, researchers and theorists have begun
to shyly speak and advocate for the establishment of the human right to happiness. In
addition to so many generations of human rights, which have been recognized or
confirmed by international conventions or have been established by those documents, we
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can ask a question: do we really need the human right to happiness, or right to achieve
happiness, when we still don't even know exactly what happiness is? Is the happiness so
hard to achieve that it should be taken on the level of human right in order to preserve it,
or to establish the way of achieving it? Either the whole story about the human right to
happiness and even the establishment of the International Day of Happiness is a pure
populist move by the states that they want to appease their citizens from other problems,
or a true act of giving hope and faith in a better future for our civilization? Isn’t the
happiness one of those self-evident truths-whose existence is taken for granted and does
not need to be explained separately?

In our paper, we deal with some of the historical considerations of the concept of
happiness, as well as with the modern establishment of happiness as a social construct
and a constant of social development. In this sense, it is worth mentioning the example of
Bhutan, which has a special Ministry of Happiness, which since 2008. has been reviewing
every law, every decision of the state with special reference to whether it will bring
happiness, well-being and satisfaction to the citizens or not. The unique methodology,
which they developed with the help of experts from Oxford University, has spread in
other countries and even lead to establishing International Happiness Day, but leaving
Buthan on the 95th place according to the World Happiness Report from 20192,

This article, therefore, should be seen as an introduction to one's own search for one's
own understanding of happiness and its achievement, in a way that does not harm anyone,
and in order to fill each individual with the will to search for something better and greater
than what they have today. Also, our paper is a kind of reminder to the institutions of the
system, i.e. the state, that the happiness of its citizens is also state’s own happiness, and
that if the loss of an individual diminishes humanity?, the happiness of each individual,
the same humanity, increases and extends its duration.

2 Interesting fact is that Buthan isn’t mentioned at all in World Happiness reports in 2021 and 2022. All reports
are available on : https://worldhappiness.report/, link retrieved in August 2022. For example, Republic of Serbia
is on the 43rd place, according to the report for 2022.

% We paraphrise here part of John Done’s poem, which states :

“No man is an island entire of itself; every man

is a piece of the continent, a part of the main;

if a clod be washed away by the sea, Europe

is the less, as well as if a promontory were, as

well as any manner of thy friends or of thine

own were; any man’s death diminishes me,

because I am involved in mankind”.

Quote available on : https://web.cs.dal.ca/~johnston/poetry/island.html. Link retrieved on August 2022.
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Why “pursuit for happiness”?
As to Aristotle, happiness is the life’s greatest goal. It exists when:

“...the function of man is to live a certain kind of life, and this activity
implies a rational principle, and the function of a good man is the good and
noble performance of these, and if any action is well performed it is
performed in accord with the appropriate excellence: if this is the case,
then happiness turns out to be an activity of the soul in accordance with
virtue” (Aristotel, 1988 1098a13).

Avistotle thinks that happy life means virtuous life, while gaining all the external goods
which leads one to the perfect life. So happiness would be perfect, wealthy life, where
under the wealth he meant all kinds of goods, physical, material, spiritual, and their
possession. (Aristotel, 1101a10). That leads to state of eudaimonia - state of general well-
being. According to stoics,” the happy life is the one which is most pleasant” (although
the views on what is pleasure are different among the stoics) ( Baltzly,2019).

According to Aquinas , happiness is something we long to gain throughout our life. It is
the perfect good, which is obtained upon seeing God in after life (Aquinas, 1920: 46).
That is perfect happiness and there is also an imperfect happiness, that we are gaining
through our mortal life, in order to achieve —perfect happiness and unite with God after
our death. Intellectual and moral virtues are the tools to achieving perfect happiness. On
that path, one must reject other possible subjects of happiness such as wealth, fame, glory,
power, mundane good and go on to the path of perfection, which is inscripted in the soul
of human being. External goods don’t make a man truly happy- they just make him want
for more and to be more unhappy than he was before he had anything of that. So,
happiness is not possible in this life, for it is burdened with numerous challenges, before
which a weak and pliable man can quickly surrender

Locke in his Essay Concerning Human Understanding often contrasts happiness and
misery: when he thinks whether a person is capable to reach a state* of happiness or
misery (Locke,1690 (1999):48,49, 92), or when he states that we are in a kind of pursuit
for complete happiness:

4 Whereby he means the state of the soul.
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“that we, finding imperfection, dissatisfaction, and want of complete
happiness, in all the enjoyments which the creatures can afford us, might
be led to seek it in the enjoyment of Him with whom there is fullness of joy,
and at whose right hand are pleasures for evermore” (Locke, 113).

In order to reach happiness, we must remove uneasiness or any pain, or even possibility
to feel the pain, because they are “felt to be inconsistent with happiness” (Locke, 238).
We all desire happiness, said Locke, although we do not know what is it truly beside that
is opposite of pain and misery. It seems that Locke considered happiness as mixed state
of tranquillity, joy and pleasures, that are approved by God. As we are in constant desiring
for happiness, we are pursuing the happiness as our inner state of soul, which will
eventually lead us to peace and Heaven

“Thus, how much so ever men are in earnest and constant in pursuit of
happiness, yet they may have a clear view of good, great and confessed
good, without being concerned for it, or moved by it, if they think they can
make up their happiness without it”.

The paradox of this pursuit is that by pursuing the happiness, we are making ourselves
unencumbered by the achievement of happiness itself, because the search itself is enough
to make us happy. Also, with careful and constant pursuit of true and solid happiness we
can achieve “the highest perfection of intellectual nature” (Locke, 279).” The necessity
of pursuing true happiness is the foundation of liberty” (Locke, 249) and should be
exercised through gaining all those things “which produce the greatest pleasure, and in
the absence of those which cause any disturbance, any pain”(Locke, 252).

Blackstone thought that pursuit for happiness is connected with the science of

jurisprudence, by which students could know, and then rightly apply, the first principles
of the Common Law( Conklin, 2019:11-13). He considered pursuit for happiness for
“foundation for ethics, or natural law(Conklin,13). While striving for the reform of
English law, Blacstone also dreamed about achieving the perfection of law and at the
same time, this intellectual journey was for him journey for happiness. Claim “that man
should pursue his own happiness “comes from Blackstone’s comprehension on God’s
work, when he “so inseparably interwoven the laws of eternal justice with the happiness
of each individual, that the latter cannot be attained but by observing the former”, and
that only with obtaining justice, one can obtain happiness at the same time (Blackstone,
1753(1893)).
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This pursuit for happiness, although it is not clear is it taken up in the same sense in which
Locke set it up®, also took over Thomas Jefferson when drafting the United States
Declaration of Independence. This construction was present in the Declaration of
Independence in the following form:

We hold these truths to be self-evident, that all men are created equal, that
they are endowed by their Creator with certain unalienable Rights, that
among these are Life, Liberty and the pursuit of Happiness6.

Virginia Declaration of Rights has expanded the concept of the pursuit for happiness in
Art.1. and mentions obtaining happiness and safety together:

“That all men are by nature equally free and independent and have certain
inherent rights, of which, when they enter into a state of society, they
cannot, by any compact, deprive or divest their posterity; namely, the
enjoyment of life and liberty, with the means of acquiring and possessing
property, and pursuing and obtaining happiness and safety.””’

But if we take a step back, we truly can ask a question: “The pursuit of happiness,—the
pursuit of one's own happiness, —is it a vain quest ? and, if not vain, is it a worthy object
of life ? “The fact that the question was asked more than 100 years ago does not diminish
its importance” (Brinton, 1893 : 9). Can something that isn’t defined that explicitly be the
reason of someone’s life, his/hers life quest?

“Many quests begin from a sense of discontent or alienation. If you find yourself feeling
discontented, pay attention to the reasons why” ( Guillebeau, 2014: 38). If philosophy is
the studying of death and how to deal with notion of death and it approaching to us every
day more and more, then the study of Happiness is the studying how to live (Brinton, 54).

5 There are discussions that Jefferson meant under the pursuit for happiness — the pursuit or gaining and
protecting the property, as it was stated as the third pillar of American democracy, besides life and liberty. The
volume of these discussions means that a separate paper can be devoted to this, so we will end our mentioning
this topic here.

6 Declaration of Independence: A Transcription, can be found In National archives- America's Founding
Documents, available on : https://www.archives.gov/founding-docs/declaration-transcript, link retrieved on
August 2022.

" Full text can be found of : https://www.battlefields.org/learn/primary-sources/virginia-declaration-rights , link
retrieved on August 2022.
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So, happiness could be observed as life itself, way of living life, or more abstract- as a
state of mind which governs one's life.

Theorist commonly distinguish two accounts of happiness: hedonism (which is pursuit
for pleasure as the first aim of the life), and the life satisfaction. Pleasant experience
always overcomes unpleasant; one must truly fight for that. On the other side, life
satisfaction doesn’t depend only on one’s recognition of what makes him/her happy, but
depends also on other actors of social development - such as the immediate environment
of the individual, belonging to different interest, emotional cultural and other groups, the
activity and will of state bodies aimed at achieving the well-being of its citizens, etc. The
second notion of happiness is the one that we will shortly explore in this paper.

Was the International day of Happiness that much needed?

Since 1945. and the adopting the United Nations Charter, United Nations become the core
organization with simple, yet important aim- making peace around the world. After
devastating economic years and The Second World War, the world needed the hope and
the promise that no one should ever experience such tragedy, loss of human lives and
such (war) crimes as it was done during those war years. As it was stated in Art/1 of The
Charter®,

The Purposes of the United Nations are:

To maintain international peace and security, and to that end: to take effective collective
measures for the prevention and removal of threats to the peace, and for the suppression
of acts of aggression or other breaches of the peace, and to bring about by peaceful
means, and in conformity with the principles of justice and international law, adjustment
or settlement of international disputes or situations which might lead to a breach of the
peace;

To develop friendly relations among nations based on respect for the principle of equal
rights and self-determination of peoples, and to take other appropriate measures to
strengthen universal peace;

To achieve international co-operation in solving international problems of an economic,
social, cultural, or humanitarian character, and in promoting and encouraging respect

8 The Charter of the United Nations, https://www.un.org/en/about-us/un-charter/full-text.
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for human rights and for fundamental freedoms for all without distinction as to race, sex,
language, or religion; and

To be a centre for harmonizing the actions of nations in the attainment of these common
ends.

The last paragraph of this article, stating that United Nations should be a “centre for
harmonizing the actions of nations”, in order to them all achieve peace and stability is
interesting to be explored. This paragraph is indirectly connected with our topic in this
article, and that is revailing the meaning of happiness and what
people/states/organizations/other important political and social actors can do to help
individual/ nations to achieve happiness. Happiness is mostly achieved through peace and
harmony. States’ obligation, specially confirmed by the UN charter is to make peace and
maintain it® so we see here a link.

In order to establish pursuit of happiness as legitimate goal for people all over the world,
and make them thrive for more and better, United Nations adopted Resolution Nr. 65/309
in 19th July 2011'° , naming it “Happiness: towards a holistic approach to
development”. In this resolution directly are mentioned “promotion of the economic
advancement and social progress of all peoples” earlier mentioned in the UN Charter,
conscious that the pursuit of happiness is a fundamental human goal. A year later,
Resolution adopted by the General Assembly on 28 June 2012., established International
Day of Happiness®!, as of March 20.

The official page for the International Day of Happiness, HappinessDay.org, goes one
step further in declaring happiness a “universal human right”- although without any
normative basis. Further we can find only mentioning the will “for aspiring to the
wellbeing of all peoples, not only to our own happiness as individuals”(Lombrozo,
2017).12 And in those modern living conditions, for achieving the wellbeing one must
take more than the declarative thought of happiness, or that he/she should be happy?3.

® Some actions done
10 Fyll text available on: https:/digitallibrary.un.org/record/715187?In=zh_CN. Link retrieved in August 2022.

11 Resolution 66/281. International Day of Happiness, United Nations General Assembly, full text available on:
https://www.un.org/ga/search/view_doc.asp?symbol=A/RES/66/281, Link retrieved in August 2022.

12 Text available on: https://www.npr.org/sections/13.7/2017/03/20/520803361/is-happiness-a-universal-
human-right. Link retrieved in August 2022.

13 We find Buen Vivir- holistic concept of good living in Bolivia and Ecuador emphasizes the attainment of
well-being through harmony not only between people, but also between communities and nature. More about
this : https://theconversation.com/buen-vivir-south-americas-rethinking-of-the-future-we-want-44507, link
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“Instead of a right to pursue happiness, we should endorse a right to the conditions that
successfully foster happiness” (Lombrozo, 2017).

As to Millenium Development Goals** there are eight important goals which, when
achieved, could help people around the world achieve life satisfaction. Those goals are:

— eradication of extreme poverty and hunger

— achieving universal primary education

— promoting gender equality and empowering women
— reduction of child mortality

— improvement of maternal health

— combating HIVV/AIDS, malaria and other diseases
— ensuring environmental sustainability

— developing a global partnership for development.

Happiness isn’t mentioned directly, but goals that are enlisted are the crucial in different
spheres of social life and development where people's greatest dissatisfaction prevails.
Facilitating equal education, abolishing all discriminatory practices, especially on the
basis of gender, ensuring adequate health protection and especially in certain cases where
this protection is even more needed ( such as the health of women of reproductive age
and the fight against the most serious diseases of today) are the problems with which face
millions of people around the world .While combating with those challenges, they cannot
— pursuit the happiness, yet they are drawn into a struggle for existence.

There is room for the activity of the state and state bodies here. We do not believe that
happiness will arise when citizens are completely freed from their mutual obligations or
obligations towards the state (although we believe that there are such citizens who would
tie their happiness/satisfaction to the concept of complete freedom/freedom from
anything to anyone, even towards themselves). We believe that the efficient and effective
realization of citizens' rights can increase satisfaction with the system they are in, and
at the same time facilitate the fulfillment of obligations. Happiness, as stated earlier in the
text, is a concept that has different content for different people. Thus, someone's level of

retrieved on August 2022.Also in article : See discussions, stats, and author profiles for this publication at:
Gudynas, Eduardo: Buen Vivir: Today’s tomorrow, Thematic Section, Development, 2011,54(4), (441-447).

14 https://www.un.org/millenniumgoals/ , which enlarged to even 17 goals in agenda till 2030. Full text here :
https://www.un.org/sustainabledevelopment/sustainable-development-goals/ Both links, retrieved on august
2022.
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happiness may be increased when they see that the state really endures the sanctions
provided for by law against all offenders - regardless of who they are. This satisfies one's
need for justice and, at the same time, brings happiness because the system works and
guarantees protection to everyone.

Direct link between happiness and exercising rule of law as constitutive principle in state
was found in article Does the Rule of Law Make You Happy? ( The World Justice Project,
2013). Simply, two major studies were compared: World Happiness Report and Rule of
Law Index. In 2013, four of five countries that were the best ranked countries were the
same: Denmark, Norway, the Netherlands, and Sweden. It was noted that some of the
parameters of the achievement of happiness that the United Nations set as relevant to the
achievement of happiness were identical to the parameters included in the calculation of
the success index of the concept of the rule of law, such as citizen's freedom to make life
choices and their perception of corruption.

The World Happiness Day is a socio-political construction- a great promise for the
violation of which no punishment is foreseen. If we were to constitute the right to
happiness as a human right - would it be allowed to remain without the threat of sanction?
Then what punishment would be adequate for the offense - actively preventing someone
from being happy or even just unintentionally preventing someone's happiness? Or we
should more firmly linked the happiness to principles of rule of law, as it was proven that
connection is obvious? According to this statement, the state itself is directly responsible
for achievement of happiness of its citizens. This should be taken into account when
making new state/local policies, in order to make conditions for creating prosperity and
well —being.

The authors of the book Happiness and the Law (Bronsteen,J., Buccafusco, Ch.,Masur
J.C.,2014) agree with notion of close connection between law and happiness®®. Law
itself has a great impact people’s quality of life. The most significant influence is in the
areas of criminal punishment and civil lawsuits-if justice is served, the happiness

15 There’s always been a strong connection between law and other social values, or public value. More about it:
Stevanovi¢, Aleksandar; Grozdi¢ Borislav, The idea of human rights as a means of the change of public moral,
YEARBOOK. No. 1, Human rights protection “From unlawfulness to legality” ,[editor Zoran Pavlovi¢], Novi
Sad: Provincial Protector of Citizens - Ombudsman; Belgrade: Institute of Criminological and Sociological
Research, 2018, 83.
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increases®® , as well as trust in the institutions of the system and the state's ability to protect
and defend its citizens.

Linking rule of law and happiness is the indirect way of dealing with the issue of
happiness. But what if we involve state more- more directly, as it was done on the
international level when enacting earlier mentioned UN resolutions, and establish , fully,
the right to be happy, as one of the, for example constitutional rights?*’

Establishing the right to happiness would also mean creating uniform definition of
happiness, which is not exclusively the domain of public authorities®. The state could
regulate its share in the whole story about achieving happiness, for example by
consistently and strictly punishing those from its ranks who perform their work slowly
and inefficiently in communication with citizens (exceeding the deadlines for issuing
decisions, delivering the same decisions in a timely manner, which is why citizens in
uncertainty or in danger due to the loss of a right, etc).

Furthermore, if the states were to deal with the issue of happiness, as their obligation to
citizens, it would entail the issue of establishing an appropriate level of happiness, which
must always be supported or possibly increased by the activities of the state: So, it means
the we must be able to measure the level of happiness.

The usual way of measuring happiness is through self-reports of every individual. They
could be reliable guides to relative happiness, but as subjectively measured values, they
are not absolutely reliable, to be taken into account for the whole population. This means
that we need another, more objective way of measuring happiness. There is, for example
the Experience Sampling Method (ESM) which presents the assessment of subjective
wellbeing (Larson, Csikszentmihalyi,2014:21-34); The Steen Happiness Index
(Kaczmarek, et alia,2015: 443-453). (Seligman, Steen, Park & Peterson, 2005) the basis
of which is a series of statements , where the respondent selects those that best describe

16 The list of areas where an adequate policy can lead to an increase in the level of happiness among citizens is
of course much wider; Huang lists several issues: corporate governance, employment discrimination, estate
taxes, family law, legal education and practice, activism, etc. Huang, Peter H., Happiness Studies and Legal
Policy, Annual Review of Law & Social Science, Research Paper No. 2010-13 , available on :
file:///C:/Users/pc/Downloads/SSRN-id1615501.pdf, link retrieved in August, 2022.

1 Whereby we think on right to be happy, not right to pursue for happiness and to do that with all legal, and
even legitimate resources.

18 Because of earlier mentioned different private definitions of happiness, which every individual is entitled to.
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how he/she are feeling at the present time; Subjective Happiness Scale *°, which consists
of four items to assess global subjective happiness, and many more. The model that covers
several spheres of life is Selingsman’s PERMA model of flourishing, which defines
psychological wellbeing in terms of 5 domains: Positive emotions — Engagement —
Relationships —Meaning — Accomplishment. As we can see, especially in the last
described model, happiness is measured in those areas that belong to the private life of an
individual®.

Concluding remarks

Although not officially established, today more than ever before, we need the human right
to happiness. By establishing a formal framework of the right to happiness, we would
ultimately transfer the responsibility for creating happiness to real actors in this matter.

The state is an important actor, because it deals with the formalization of the framework
of living on its territory. Creating a suitable environment for the well-being of its citizens,
raising the efficiency of the work of its state bodies to a higher level than before, the state
is responsible towards those who make it what it is. On the other hand, citizens become
familiar with the new obligation to achieve happiness and their own well-being for
themselves, while not causing misfortune to those around them, at least not intentionally.

Happiness is not and cannot be a characteristic of an individual, because it belongs to
everyone, regardless of whether people are aware of its existence, the possibility of
achieving happiness or what it can represent. Pandemic circumstances, in which we are
living for the third year, have changed the paradigm about happiness, and have drawn our
attention to the fact that happiness is a higher generic concept that includes all other
existing generations of human rights (and their fulfilment). Because of that, happiness is
also a civilizational achievement, and the struggle for its existence must become the
highest goal of humanity- if it wants to survive.

1 More about this scale on the website of creator of the scale: http://sonjalyubomirsky.com/subjective-
happiness-scale-shs/, link retrieved in August 2022.

20 We can also ask, if happiness is value, how can we measure something that we do not exactly know what it
is, but we have a sence of immesurability? More about this argumentation in: Babi¢, Jovan, Prolegomenon. The
right to be happy, Yearbook No. 3, Human rights protection: the right to human dignity / [editor Zoran Pavlovi¢].
- Novi Sad: Provincial Protector of Citizens - Ombudsman ; Belgrade: Institute of Criminological and
Sociological Research, 2020 ,27-30. Also, similar question on measuring values is put in the article: Corié,
Dragana, How much dignity cost, Yearbook No. 3, Human rights protection : the right to human dignity / [editor
Zoran Pavlovi¢]. - Novi Sad: Provincial Protector of Citizens - Ombudsman ; Belgrade: Institute of
Criminological and Sociological Research, 2020, 31-44,
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DIGNITY: APENDING CONCEPT IN THE PROTECTION OF
THE HUMAN RIGHTS DURING CHILDHOOD

Human rights, as well as the institutions that sustain them, from childhood to old
age, are based on the intrinsic dignity of every person. The modern theory of human
rights affirms this dignity as its origin, purpose, legitimacy, and key for its
interpretation. However, this foundation is blurred in the national and international
instruments for the protection of childhood. Dignity is not included in a general and
major way, being replaced by related and comparable concepts.

This contribution seeks to address the place that the dignity of the child and the
minor occupies in the treaties dedicated to childhood and, to what extent, its
absence or substitution has implications for their human rights. To achieve this,
firstly, the term dignity in international treaties and political texts is going to be
analysed. Secondly, other main concept — “the best interest of the child” — is going
to be considered. Finally, the deficiencies and difficulties that the current situation
may entail for the protection of human rights during childhood is going to be
addressed.
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Child
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1. Introduction

Human rights, as well as the institutions that sustain them, from childhood to old age, are
based on the intrinsic dignity of every person. The modern theory of human rights affirms
dignity as its origin, purpose, legitimacy, and key for its interpretation.

The recognition of dignity in international treaties and political texts is recent and has not
been achieved without ups and downs. In the first drafts of the Universal Declaration of
Human Rights the term could not be found, as the “Dumbarton Oakes proposal, presented
by the great powers (China, the Soviet Union, the United Kingdom and the United States),
did not contain a Preamble” (Gros Espiell, 2003: 202). It was not until the San Francisco
Conference, held between April 25 and June 26, 1945, when a new preamble was
included. Due to this new incorporation to the Declaration “the concept of dignity and the
value of the human person was introduced” (Gros Espiell, 2003: 202).

However, this foundation of human rights in the intrinsic dignity of the human being is
blurred if we look at national and international instruments for the protection of children,
since they, in a general and majority way, do not even include the term. This void is filled
by related and comparable concepts. Contemporary doctrine has focused its attention,
when dealing human rights of children, as well as, the institutions that sustain them, on
analogous terms like the best interests of the child.

This contribution seeks to address the place that the dignity of the child and the minor
occupies in the treaties dedicated to childhood and, to what extent, its absence or
substitution by other term has implications for their human rights. To achieve this, firstly,
the term dignity in international treaties and political texts is going to be analysed.
Secondly, other main concept — the best interest of the child — is going to be considered.
Finally, the deficiencies and difficulties that the current situation may entail for the
protection of human rights during childhood is going to be addressed.

2. The concept of dignity in the declarations of rights and political text

The central place that dignity has come to occupy after World War |1 in the contemporary
theory of human rights is evident when looking at the different national and international
political and legal instruments and the various declarations of rights.

A first approach to some of the main text allowed us to verify this statement.
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2.1 The term in the declarations of rights and political texts at a general level

In the international sphere, the Universal Declaration of Human Rights of 1948 begins
its preamble with an express reference to dignity, importance that is highlight in the first
article, where it is indicated: “All human beings are born free and equal in dignity and
rights. They are endowed with reason and conscience and should act towards one another
in a spirit of brotherhood.”

Other international instruments where a reference to the concept might be found are: The
Declaration on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment of 1975. In this declaration
dignity is referred in its article 2, indicating that: “Any act of torture or other cruel,
inhuman or degrading treatment or punishment is an offence to human dignity and shall
be condemned as a denial of the purposes of the Charter of the United Nations and as a
violation of the human rights and fundamental freedoms proclaimed in the Universal
Declaration of Human Rights.” Likewise, the International Convention on the
Elimination of All Forms of Racial Discrimination of 1969 indicates in its preamble that:
“Considering that the United Nations Declaration on the Elimination of All Forms of
Racial Discrimination of 20 November 1963 (General Assembly resolution 1904 (XVI1I1))
solemnly affirms the necessity of speedily eliminating racial discrimination throughout
the world in all its forms and manifestations and of securing understanding of and respect
for the dignity of the human person.”

In the American sphere, the American Declaration of the Rights and Duties of Man of
1948 begins in its preamble stating that: “All men are born free and equal, in dignity and
in rights, and, being endowed by nature with reason and conscience, they should conduct
themselves as brothers one to another.” At European level, the European Convention on
Human Rights, in its protocol number 13, states that: “Convinced that everyone’s right to
life is a basic value in a democratic society and that the abolition of the death penalty is
essential for the protection of this right and for the full recognition of the inherent dignity
of all human beings”; and in article 2 of the Treaty of the European Union it is established
as one of the fundamental principles of the Union, as it is stated that: “The Union is
founded on the values of respect for human dignity, freedom, democracy, equality, the
rule of law and respect for human rights, including the rights of persons belonging to
minorities. These values are common to the Member States in a society in which
pluralism, non —discrimination, tolerance, justice, solidarity and equality between women
and men prevail.” Finally, in the African sphere, the Banjul Charter or African Charter
on Human and Peoples' Rights of 1981 indicates in its article 5 that: “Every individual
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shall have the right to the respect of the dignity inherent in a human being and to the
recognition of his legal status. All forms of exploitation and degradation of man,
particularly slavery, slave trade, torture, cruel, inhuman or degrading punishment and
treatment shall be prohibited.”

Considering national legislation and political text the term has also a central place. For
example, in Germany in its Constitution of the Federal Republic of Germany of 1949 or
Bonn Law, in article 1 it is established that: “Human dignity shall be inviolable. To respect
and protect it shall be the duty of all state authority.” In Portugal, its 1976 Constitution
establishes in its article 1 that “Portugal is a sovereign Republic, based on the dignity of
the human person and the will of the people and committed to building a free, just and
solidary society.” The Political Constitution of Chile of 1980 establishes in article 1:
“Persons are born free and equal in dignity and rights.”; and the Japanese Constitution of
1947, in its article 24 refers to individual dignity. The Spanish Constitution of 1978
includes the term twenty — one times; thus, for example, in article 10.1 it says: “The
dignity of the person, the inviolable rights that are inherent to him, the free development
of the personality, respect for the law and the rights of others are the foundation of the
political order and of social peace.” In the Constitution of the Republic of Serbia of 2006,
the term appears 3 times, in articles 19, 23 and 28. Thus, for example, in article 23, which
opens the second section of the constitutional text dedicated to “Human Rights and
Freedoms”, it is established that: “‘Human dignity is inviolable, and everyone shall be
obliged to respect and protect it. Everyone shall have the right to free development of his
personality if this does not violate the rights of others guaranteed by the Constitution.”

2.2. The term in the declarations of rights and political texts in relation to childhood

The protection of childhood and the recognition of their rights has had a great developed
in recent decades. However, the inclusion of dignity as the basis of the rights of children
and adolescents is scarce. The following examples serve for illustrative purposes, without
any intention of referring to the totality:

Firstly, the national legislation and political text are going to be considered. In relation to
Latin American and Caribbean countries we find that: the Political Constitution of
Nicaragua of 1987, establishes in article 71 that: “Children enjoy special protection and
all the rights that their condition requires, for which the international convention on the
rights of boys and girls is fully in force.” The Political Constitution of Costa Rica includes
the protection of minors in article 51 that: “The family as a total, natural element, and
foundation of society, has the right to special protection from the State. Likewise, the
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mother, the child, the elderly, and the helpless sick person shall have the right to this
protection”; the art. 55° adds that the “special protection of the mother and the minor will
be in charge of an autonomous institution.” The Political Constitution of the United
Mexican States establishes in article 4 that, “In all decisions and actions of the State, the
principle of the best interests of children will be ensured and complied with, fully
guaranteeing their rights. Boys and girls have the right to satisfy their needs for food,
health, education, and healthy recreation for their comprehensive development. This
principle should guide the design, implementation, monitoring and evaluation of public
policies aimed at children.”?

At a European level, the situation is similar: in Portugal, its 1976 Constitution does not
include the term, nor does its article 69, entitled On childhood, nor in its article 70, entitled
On youth, include the topic of dignity. Nor do we find the term referred to in relation to
childhood in the Spanish Constitution of 1978. Neither is there any reference to the rights
of minors and their dignity neither in the French Constitution, nor in the Basic Law of the
Federal Republic of Germany of 1949 or Bonn Law, or in the Constitution of the Republic
of Serbia of 2006. In its three articles aimed at children and the institutions that protect
them: Article 64 — Rights of the child —, Article 65 — Rights and duties of parents — and
article 66 — Special protection of the family, mother, single parent and child, the term
dignity is it not referred.

In Asia, the Japanese Constitution of 1947 does not refer to dignity on either of the two
occasions in which it includes issues relating to boys and girls — article 26 and article 28
—. The Constitution of the Republic of India also does not refer to the term nor in art. 21,

11t is interesting to notice that although the official Spanish version of the Political Constitution of the United
Mexican States provide by the Chamber of Deputies of Mexico

(https:/iwww.diputados.gob.mx/LeyesBiblio/pdf/CPEUM.pdf) does not referred to the word dignity in
relationship with children in its article 4: “Los ascendientes, tutores y custodios tienen la obligacion de preservar
y exigir el cumplimiento de estos derechos y principios. El Estado otorgara facilidades a los particulares para

que coadyuven al cumplimiento de los derechos de la nifiez” (What translates according to literalness:
Ascendants, tutors and custodians have the obligation to preserve and demand compliance with these rights and
principles. The State will grant facilities to individuals to contribute to the fulfillment of childhood rights).
However, the English version, provided by the Senate of the Republic of Mexico
(https://www.senado.gob.mx/comisiones/puntos_constitucionales/docs/CPM_INGLES.pdf) refers to dignity of
the children in this same articule 4: “Ascendants, tutors and guardians shall be obligated to enforce the
aforementioned rights. The State shall provide whatever deemed as necessary to uphold both children’s dignity
and the enforcement of children’s rights”. The different drafting of “official” international and political
declarations and laws when provided in different languages is more common than what one would expect in a
field like law, especially human rights, where every word is important and has it essential meaning. For this
study, the international declarations and conventions are going to be analysed in its English version, however,
the political texts and national laws, when possible are going to be considered in its original language, and, if
not, in English.
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referring to public education between the ages of six and fourteen, nor in article 24, where
work in factories by minors under fourteen is prohibited, nor in art. 45, which establishes
the obligation of public powers for the care and education of children under six years of
age. Finally, in the Constitution of the People's Republic of China, in art. 49 in which the
obligations regarding marriage, family, motherhood and childhood are collected, the
dignity of the minor is not included.

The general absence of reference to the term dignity is not only at the national level, at
the international level, the treaties do not use the term in direct relation to childhood
either. Again, we refer, for illustrative purposes, without any intention of referring to the
totality, some examples:

The art. 25 of the Universal Declaration of Human Rights establishes that: 2.
Motherhood and childhood are entitled to special care and assistance. All children, born
in or out of wedlock, are entitled to equal social protection.”

The art. 24 of the International Covenant on Civil and Political Rights establishes that:
“l. Every child shall have, without any discrimination as to race, colour, sex, language,
religion, national or social origin, property or birth, the right to such measures of
protection as are required by his status as a minor, on the part of his family, society, and
the State. 2. Every child shall be registered immediately after birth and shall have a name.
3. Every child has the right to acquire a nationality.”

For its part, article 10.3 of the International Covenant on Economic, Social and Cultural
Rights indicates that: “Special measures of protection and assistance should be taken on
behalf of all children and young persons without any discrimination for reasons of
parentage or other conditions. Children and young persons should be protected from
economic and social exploitation. Their employment in work harmful to their morals or
health or dangerous to life or likely to hamper their normal development should be
punishable by law. States should also set age limits below which the paid employment of
child labour should be prohibited and punishable by law.”

In the three Hague Conventions relating to children — the Convention of 25 October 1980
on the Civil Aspects of International Child Abduction, the Convention of 29 May 1993
on Protection of Children and Co — operation in Respect of Intercountry Adoption and
the Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-operation in Respect of Parental Responsibility and Measures for
the Protection of Children — is the term used on any occasion.
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The term is not used in the American declarations of the rights of children or adolescents
— i.e., the Declaration of Leon, against poverty and social exclusion of Ibero-American
children and adolescents — nor in European declarations —i.e., the declarations of the
Council of Europe considered in both their English and French versions —.

In this general panorama of absence of the term dignity in relation to childhood and youth,
only few cases can be found that express this relationship explicitly.

Firstly, the current Norwegian Constitution, both in its original and English version,
establishes in its section 104 it indicates that: “Children have the right to respect for their
human dignity.” Secondly, the Political Constitution of the Federative Republic of Brazil,
which in its art. 227 establishes that: “It is the duty of the family, society and the State to
ensure children and adolescents, with absolute priority, the right to life, health, food,
education, leisure, professionalization, culture, dignity, respect, freedom and family and
community coexistence, in addition to protecting them from all forms of negligence,
discrimination, exploitation, violence, cruelty and oppression. 1st. The State will promote
comprehensive assistance programs for the health of children and adolescents, admitting
the participation of non — governmental entities.”

In a larger scope, in Europe the term can be found in the Recommendation of the European
Parliament and of the Council of 20 December 2006 on the protection of minors and
human dignity and on the right of reply in relation to the competitiveness of the European
audiovisual and on — line information services industry. This recommendation states, in
its Spanish draft, that: “Every child has the right to be protected against the use of her
image in a way that is harmful to her dignity.” In Latin America and the Caribbean, we
find the term dignity in the Ibero-American Convention on the Rights of Young People in
force since 2008. Article 15.2 of this Convention includes, in its Spanish and English
version, the term on one occasion and establishes that: “2. The States Parties shall adopt
the necessary measures and formulate proposals of high social impact to achieve the full
effectiveness of these rights and to avoid any exploitation of their image or practices
against their physical and mental condition, which undermine their personal dignity.”

Finally, in the international arena, the term dignity is used in the Convention on the Rights
of the Child. This Convention was described by Nelson Mandela as this living and
Luminous document that seeks to guarantee the rights of every child without exception
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to live a life with dignity and self — realization?. In it, the term dignity is included on 8
occasions, both in the Spanish, French and English versions. Three occasions in the
preamble:

First: “Considering that, in accordance with the principles proclaimed in the Charter of
the United Nations, recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom, justice and peace
in the world,”

Second: “Bearing in mind that the peoples of the United Nations have, in the Charter,
reaffirmed their faith in fundamental human rights and in the dignity and worth of the
human person, and have determined to promote social progress and better standards of
life in larger freedom,”

And third: “Considering that the child should be fully prepared to live an individual life
in society, and brought up in the spirit of the ideals proclaimed in the Charter of the United
Nations, and in particular in the spirit of peace, dignity, tolerance, freedom, equality and
solidarity,”

And in five articles:

In article 23, where it is indicated that “States Parties recognize that a mentally or
physically disabled child should enjoy a full and decent life, in conditions which ensure
dignity, promote self — reliance and facilitate the child's active participation in the
community”.

In article 28, where when speaking of the right to education of the child, it is indicated
that in section 2, that “States Parties shall take all appropriate measures to ensure that
school discipline is administered in a manner consistent with the child's human dignity
and in conformity with the present Convention”.

In article 37, which establishes in section c) that “Every child deprived of liberty shall be
treated with humanity and respect for the inherent dignity of the human person, and in a
manner which takes into account the needs of persons of his or her age. Every child
deprived of liberty shall be separated from adults unless it is considered in the child's best

2 “That luminous living document that enshrines the rights of every child without exception to a life of dignity

and selffulfilment” (aken from a statement on Building a Global Partnership for Children,Johannesburg, 6 May
2000).
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interest not to do so and shall have the right to maintain contact with his or her family
through correspondence and visits, save in exceptional circumstances;”

On one occasion in article 39, when stating that “States Parties shall take all appropriate
measures to promote physical and psychological recovery and social reintegration of a
child victim of: any form of neglect, exploitation, or abuse; torture or any other form of
cruel, inhuman or degrading treatment or punishment; or armed conflicts. Such recovery
and reintegration shall take place in an environment which fosters the health, self — respect
and dignity of the child”.

Finally, in article 40, in point 1, which indicates that “States Parties recognize the right
of every child alleged as, accused of, or recognized as having infringed the penal law to
be treated in a manner consistent with the promotion of the child's sense of dignity and
worth, which reinforces the child's respect for the human rights and fundamental
freedoms of others and which takes into account the child's age and the desirability of
promoting the child's reintegration and the child's assuming a constructive role in
society”.

In the additional protocols, the dignity topic is used in the Optional Protocol to the
Convention on the Rights of the Child on a communications procedure. In it, the term is
used twice, even stating that the child is a subject of rights and as a human being he has
his own dignity and capacities that has to be developed.

Lastly, the Committee on the Rights of the Child, in the General comments, delved into
the concept of dignity, indicating that any discrimination (General Comment No. 1, 2001)
is contrary to it, as well as any imposition of a specific vision of reality on minors through
the educational system (Day of General Discussion, 1996).

Concluding, the dignity of the minor, although it is referred to in some national and
international documents, is not done systematically, as if we found it at a general level.
The references are not clear either in their content and breadth: they have not been
prepared or developed by the bodies in charge of the interpretation and application of the
various instruments; therefore, the scope and understanding of the term cannot be stated
as clear and precise.

2.3. Meaning of Dignity

Dignity could be defined as “the equal respect due to every human person” (Hildebrandt,
2006:44 according to Ivanovic, 2017: 153). However, any approach or discussions around
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the topic shows a diversity of opinions regarding the content of meaning of dignity and
its implications in concrete human acts.

In the legal sphere the meaning of the term is related to the text of the law and the
interpretation of those texts. After the analysis of the different declarations of rights and
political text, it can be concluded that its meaning cannot be determined by mere attention
to text: the understanding of constitutional texts and international law declarations
requires something more than mere and unacceptable normative solipsism (Velasco
Guerrero, 2020). This is due to two causes: first, because these texts appear “as a right
whose terms, technigues and concepts respond to previous theoretical and evaluative
constructions” (Lopez Guerra, 1994: 25); that is, they arise and develop in specific
historical moments, whose “concepts respond to certain objectives and political values:
they are techniques and concepts that result in many cases from long historical
experiences” (Lopez Guerra, 1994: 24). Second, and as a necessary consequence, there is
no normative or declaratory text of rights that is not a norm interpreted either at the
organic sphere — the various international, constitutional, or superior courts that have
among their functions the interpretation of these norms —, and at the doctrinal sphere —
in the field of higher education, chairs of international or constitutional law—.

The understanding of the concept of dignity entails, therefore, an attention to these areas.
In this contribution, we only attend to two courts: the Spanish Constitutional Court and
the European Court of Human Rights.

The Spanish Constitutional Court, in its jurisprudence from 1981° to the present,
establishes that dignity is an attribute of the person; defining it as “a spiritual and moral
value inherent to the person, which manifests itself uniquely in the conscious and
responsible self — determination of one's own life and which carries with it the claim of
others” (STC 53/1985).

In relation to the dignity of minors, the high court pronounces, indicating that:

“In the case of minors and disabled people, the protection (of their dignity and the exercise
of the fundamental rights that are based on it) by the public authorities will be greater (cf.
STC 55/1994). Especially when the exercise of their rights conflicts with the rights of
their parents. In these cases, the right of the minor shall prevail over that of the parents,

% This analysis of the jurisprudence of the Constitutional Court was subject to the investigation carried out as
part of the doctoral thesis of the author of this contribution. This doctoral investigation has subsequently been
published: (Velasco Guerrero, 2020)
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the minor being protected by the public authorities. In acts related to personality rights —
such as physical integrity— the power of legal representation that parents have as holders
of parental authority is excluded, —art. 162.1 of the Civil Code— (cf. STC 154/2002)
and are protected by public authorities (cf. STC 154/2002)” (Velasco Guerrero, 2020).

For its part, for the European Court of Human Rights: “the principle of respect for the
dignity of the human person is a fundamental principle of an ethical nature that underlies
the rights recognized in the Convention and that serves as a principle of material
interpretation of themselves” (Maurer, 1999). Central place of dignity, which is
consecrated in 2015, when the Court declares in the Bouvid Case that “any interference
with human dignity attacks the very essence of the Convention” (Maurer, 1999).

Following what was indicated by Professor Natalia Ochoa Ruiz, we observe how the topic
is not included in the Convention or in the protocols until its inclusion in the protocol 13
(Ochoa Ruiz, 2019). The Court, however, does refer to the topic in its jurisprudence prior
to the approval of said protocol. The Tyrer Case will begin this jurisprudential journey,
with the indication that “article 3 of the Convention, has among its main purposes «to
protect the dignity and integrity of people».” From this moment on, the Court's
jurisprudence linked dignity with other rights: “the right to life (art. 2); the prohibition of
slavery, servitude and forced or compulsory labour (art. 4); the rights to liberty and
security (art. 5), to a fair trial, including the excessive length of judicial proceedings and
the presumption of innocence (art. 6) and the principle “there is no punishment without
law” (art. 7); the right to private and family life (art. 8), freedom of expression (art. 10)
and the prohibition of discrimination (art. 14)” (Ochoa Ruiz, 2019).

3. Analogous concepts: the best interest of the child

The absence of the reference to the concept of dignity that has been revealed in the
previous sections, implies a request for principle, which leads to questioning the concepts
used to fill this void. The fundamental concept established by specialized literature is the
best interest of the child. It is not a new concept. Its origin in the legal field can be drawn
at the end of the 18th century. Within the field of family law, the concept was used by an
English court. in the Blissets Case of 1774. The court establishes that: “if the parties are
disagreed, the Court will do what shall appear best for the child” (Torrecuadrada Garcia
— Lozano, 2016).

In this section, the place that this concept occupies in the declarations of political rights
and texts in relation to the rights of children and the institutions that protect them is going
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to be analysed, as well as, the meaning content granted in the legal field to said concept
is going to be studied.

3.1. The term in the declarations of rights and political

The best interest of the child is a concept that has been included in recent decades in
international declaration of rights regarding childhood. Inclusion that is not reflected in
national political texts.

At the international level it could be found in the Declaration of the Rights of the Child
of 1959. Of the ten principles included in this statement, the concept is collected in two
of them. In the second principle, in which it is established that:

“The child shall enjoy special protection, and shall be given opportunities and
facilities, by law and by other means, to enable him to develop physically,
mentally, morally, spiritually and socially in a healthy and normal manner and in
conditions of freedom and dignity. In the enactment of laws for this purpose, the
best interests of the child shall be the paramount consideration”.

As well as, in principle 7, in which, in relation to the right to children's education, it is
indicated that:

“The best interests of the child shall be the guiding principle of those responsible
for his education and guidance; that responsibility lies in the first place with his
parents”.

In the 1989 Convention on the Rights of the Child the concept is used in seven articles
throughout the text. First in article 3, section 1. There it is established as a guide point for
any decision concerning minors as it states that:

“In all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies,
the best interests of the child shall be a primary consideration.”

Inarticle 9, in its first section, in regulating cases in which the child can be separated from
his parents and the rights that assist him in these circumstances, he establishes that said
assumptions may only be established when “such separation is necessary for the best
interests of the child”. An example is given in the article of such cases in which this higher
interest of the child would prevail when it occurs: “Such determination may be necessary
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in a particular case such as one involving abuse or neglect of the child by the parents, or
one where the parents are living separately and a decision must be made as to the child's
place of residence”. Likewise, in the third section of the article it is indicated that “States
Parties shall respect the right of the child who is separated from one or both parents to
maintain personal relations and direct contact with both parents on a regular basis, except
if it is contrary to the child's best interests.”

In article 18 of the Convention, in its first section, it refers to the concept in treating
parents' obligations regarding the child's upbringing and development. Indicating that:
“The best interests of the child will be their basic concern.”

In article 20, section 1, reference is made to the “superior interest” of children temporarily
or permanently deprived of their family environment. For its part, in article 21, when
dealing with the question of the adoption of minors, it establishes that “States Parties that
recognize and/or permit the system of adoption shall ensure that the best interests of the
child shall be the paramount consideration and they shall.” In article 37, the concept in
section C is collected, when indicated that:

“(...) In particular, every child deprived of liberty shall be separated from adults
unless it is considered in the child's best interest not to do so and shall have the
right to maintain contact with his or her family through correspondence and visits,
save in exceptional circumstances.”

Finally, in article 40,2, b) iii It is indicated that “Every child alleged as or accused of
having infringed the penal law has at least the following guarantees:” (...) “To have the
matter determined without delay by a competent, independent and impartial authority or
judicial body in a fair hearing according to law, in the presence of legal or other
appropriate assistance and, unless it is considered not to be in the best interest of the child,
in particular, taking into account his or her age or situation, his or her parents or legal
guardians.”

In the International Covenant on Civil and Political Rights of 1976, although the question
of the rights of minors develops and establishes in other articles, we only find the concept
used in article 14 in relation to access to justice and the right to A fair procedure. This
article indicates that: “any judgement rendered in a criminal case or in a suit at law shall
be made public except where the interest of juvenile persons otherwise requires or the
proceedings concern matrimonial disputes or the guardianship of children.”
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In the three Hague agreements related to children the concept is used in the three
preambles. First, in the Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction — “deeply convinced that the interests of the minor are of
primary importance for all the issues related to his custody.” —, second, in the Convention
of 29 May 1993 on Protection of Children and Co — operation in Respect of Intercountry
Adoption — “convinced of the need to adopt measures that guarantee that international
adoptions take place in consideration of the child's best interest and respect for their
fundamental rights, as well as for Prevent the subtraction, sale or traffic of children ““ —
and third, in the Convention of 19 October 1996 on Jurisdiction, Applicable Law,
Recognition, Enforcement and Co — operation in Respect of Parental Responsibility and
Measures for the Protection of Children —“confirming that the best interest of the child
deserves a primary consideration” —.

The 1979 Convention on the Elimination of All Forms of Discrimination against Women
in its article 5, section B, states that family education should include an adequate
understanding of motherhood and the development of children taking into consideration
their best interest.

In the American sphere, the Declaration of Leon establishes, among other elements, the
obligation for the signatory states of including the “rights established in the Convention
on the Rights of the Child, with special consideration to the principle of their best interests
(...).” In the European sphere, the Charter of the Fundamental Rights of the European
Union in its article 24 is established, following the Convention on the Rights of the Child
of 1989, which in all acts related to minors must be taken into account mainly the best
interests of the minor .Also, in the European sphere, we find the concept used as the
criterion of interpreting the rights of minors, in the European Convention on the Exercise
of Children's Rights , signed on January 25, 1996, whose preamble collects the term three
times*; In the Council of Europe Convention on the Protection of Children against Sexual
Exploitation and Sexual Abuse, which establishes it as the principle of procedures ® and

4 “(...) Convinced that the rights and best interests of children should be promoted and to that end children
should have the opportunity to exercise their rights, in particular in family proceedings affecting them;

Recognising that children should be provided with relevant information to enable such rights and best interests
to be promoted and that due weight should be given to the views of children;

Recognising the importance of the parental role in protecting and promoting the rights and best interests of
children and considering that, where necessary, States should also engage in such protection and promotion;
.y

5 Art 30: “Each Party shall take the necessary legislative or other measures to ensure that investigations and
criminal proceedings are carried out in the best interests and respecting the rights of the child.”
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of protection measures . In the European Convention on Recognition and Enforcement
of Decisions concerning Custody of Children and on Restoration of Custody of Children
establishes as criteria the best interest of the minor in its article 57.

When considering the political text and constitutions of the different countries, the
inclusion of the concept is much lower, being used only in a few cases. It can be found in
the Political Constitution of the United Mexican States. First, as a criterion for all actions
concerning minors:

“In all the decisions and actions of the State it will ensure and comply with the
principle of the best interests of childhood, fully guaranteeing their rights. Boys
and girls have the right to satisfy their needs for food, health, education and healthy
recreation for their integral development. This principle must guide the design,
execution, monitoring and evaluation of public policies aimed at childhood.”

Second, in relation to education it is indicated that: “The State will prioritize the best
interests of girls, boys, adolescents and young people in access, permanence and
participation in educational services.” Finally, in reference to access to justice and judicial
procedures, it is indicated that: “The guidance, protection and treatment measures that
merits each case can be applied, attending to the integral protection and the best interests
of the adolescent.” In Portugal, its 1976 Constitution, in article 68, section 4, when
paternity and maternity are regulated, established that “the law regulates the attribution
to mothers and fathers of the rights of dispensation of work for the appropriate period,
according to the interests of children and the needs of family interest.” In the current
Norwegian Constitution, in article 104, when regulating the rights of children, it is
established that “the best interest of the child must be a fundamental concern in the actions
and decisions related to a child.” Finally, in the Constitution of the Republic of Serbia it
can be found in the article 65, where it is stated that: “All or individual rights may be
revoked from one or both parents only by the ruling of the court if this is in the best
interests of the child, in accordance with the law.”

6 Article 31.1: “I Each Party shall take the necessary legislative or other measures to protect the rights and
interests of victims (...)”

7 “The central authority in the State addressed shall take or cause to be taken without delay all steps which it
considers to be appropriate, if necessary by instituting proceedings before its competent authorities, in order:

a) to discover the whereabouts of the child;

b) to avoid, in particular by any necessary provisional measures, prejudice to the interests of the child or of the
applicant”
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National laws of different jurisdictions — family, criminal, asylum... — also refer to the
principle. For example, the Spanish Law 26/2015, from of July, of modification of the
childhood and adolescence protection system. in its article 11, section 2, When talking
about the guiding principles of administrative action, it establishes that: "They will be
guiding principles of the action of public authorities in relation to minors: a) the
supremacy of their best interests”. In the same way, the Serbian Law on Asylum and
Contemporary Protection, as it “contains several provisions pertinent to the protection of
the rights of migrant children as well as to their integration within the country of asylum”
(Batri¢evi¢ and Kubicek, 2019: 361) referred to the principle in different articles. For
example, in its article 10 states that “In the course of the implementation of the provisions
of this Law, one shall comply with the principle of the best interests of the minor”.
However due to the scope of this study — the international declarations of rights and
political text — this research should be postponed.

3.2. Meaning of concept: the best interest of the child

The attention of the texts allows us to observe that, as happened with the concept of
dignity, the concept of best interests of the child is not defined in the declarations of rights
or in political texts. Therefore, it can be considered as an indeterminate legal concept or
a general interpretation clause.

The General comment No. 14 (2013) on the right of the child to have his or her best
interests taken as a primary consideration (art. 3, para. 1)*, that was adopted by the
Committee on the Rights of the Children at its sixty — second session (14 January — 1
February 2013), try to solve the problems around this fundamental concept. Those
difficulties rise due to its very nature as it “is a dynamic concept that encompasses various
issues “which are continuously evolving.” To this end, the General comment established
in its introduction that the principle must be considered from a triple perspective: as a
right, as a principle and as a rule of procedure.

In the first case, when being considered as a substantive right it implies that “The right of
the child to have his or her best interests assessed and taken as a primary consideration
when different interests are being considered in order to reach a decision on the issue at
stake, and the guarantee that this right will be implemented whenever a decision is to be
made concerning a child, a group of identified or unidentified children or children in
general. Article 3, paragraph 1, creates an intrinsic obligation for States, is directly
applicable (self — executing) and can be invoked before a court.” Second, as a
fundamental, interpretative legal principle, it implies that “If a legal provision is open to

236



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

more than one interpretation, the interpretation which most effectively serves the child’s
best interests should be chosen. The rights enshrined in the Convention and its Optional
Protocols provide the framework for interpretation.” Finally, as a rule of procedure it has
to be considered that “whenever a decision is to be made that will affect a specific child,
an identified group of children or children in general, the decision — making process must
include an evaluation of the possible impact (positive or negative) of the decision on the
child or children concerned. Assessing and determining the best interests of the child
require procedural guarantees. Furthermore, the justification of a decision must show that
the right has been explicitly taken into account. In this regard, States parties shall explain
how the right has been respected in the decision, that is, what has been considered to be
in the child’s best interests; what criteria it is based on; and how the child’s interests have
been weighed.”

Considering this triple perspective, its content must be determined on a case — by — case
basis in the light of the specific circumstances®, personal context, situation and needs of
each child or group of children or children in general with full respect for the rights®
contained in the Convention and its Optional Protocols. Although those rights might be
divided into different categories — for example: “according to the “three ps”, which
represent the protection, provision and participation rights of children (Hammarberg,
1990 according to Pani¢ Ceko and Sego, 2020: 301)”. It must be taken into consideration
that “children’s rights are indivisible and holistic and should not be seen separately or in
isolation from each other (Sandberg, 2018 according to Pani¢ Ceko et all, 2020: 301). In
addition, to determine the meaning of the principle on a case — by — case basis other
fundamental elements have to be taken into consideration such as: the child's views, the
child's identity, preservation of the family environment and maintaining relations, the
care, protection and safety of the child and the situation of vulnerability. For example,
child labour is forbidden in almost every country, however, “when the engagement of

8 Regarding what circumstances can be relevant when determining in each case that must be understood by the
higher interest of the minor, the convention establishes that some of them may be: “These circumstances relate
to the individual characteristics of the child or children concerned, such as, inter alia, age, sex, level of maturity,
experience, belonging to a minority group, having a physical, sensory or intellectual disability, as well as the
social and cultural context in which the child or children find themselves, such as the presence or absence of
parents, whether the child lives with them, quality of the relationships between the child and his or her family
or caregivers, the environment in relation to safety, the existence of quality alternative means available to the
family, extended family or caregivers, etc.”

® Five rights are highlighted along the text. Firstly, the right to non-discrimination the right to life, survival and
development and the right to be heard Secondly, the child’s right to health and the child’s right to education.
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children (child work) takes place in accordance with the best interests of the child and
within the law, it is not considered to be a case of child labour.” (Stevanovi¢, 2017:267).

4. Conclusion

The intrinsic dignity of every person is a fundamental concept in the modern theory of
human rights. The presence of the topic dignity in international human rights protection
instruments, as well as, in national political and legal texts is constant, as well as in the
organic and doctrinal spheres. However, its importance is blurred when national and
international instruments for the protection of childhood are considered; since, in those,
in general, the term is not included.

This absence is not the object of discussion in contemporary doctrine, in which attention
has focused on analogous concepts, mainly in the concept “best interest of the minor. This
indeterminate legal concept has been included in numerous international treaties,
however, the constitutions that refer to it are still scarce.

As a general interpretation clause its indeterminacy implies that its interpretation must be
done by the legislative and judicial decisions case by case. The General comment No. 14
(2013) on the right of the child to have his or her best interests taken as a primary
consideration (art. 3, para. 1)* try to save this indeterminacy by establishing fundamental
elements and essential requirements that must be met when seeking to apply the principle
in each case.

However, the concept of the “best interests of the child” cannot fill the void of the absence
of the concept of dignity, as it is not a foundation of the rights of the child and the
institutions that protect it, but a general interpretation clause. This situation, the lack of
foundation, as well as the indeterminacy of the terms used, leaves minors in a place of
helplessness. Without a clear concept of its dignity, its nature, its areas and development,
as well as the scope and limitations of the rights that emanate from it we will not be able
to respond to the current challenges faced by children and young people: the globalization
of Sustainability, the search for a healthy and sustainable society, the exercise of rights
against the State, the exercise of rights against parents, the protection of them, the
violation of their rights...
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1. The National Law System for Protect Juvenile in China

International protection of human rights increased significantly over the last century, due
to acknowledgement that individuals must be protected certain attacks against their
person. The Universal Declaration on Human Rights had key role in popularizing the use
of human dignity in the human rights dialogue (Boskovi¢, 2°2%°62).. For the issue of human
right, considering the special characteristic of juvenile, provides specific protection by
law is always an important issue in each other country, as well as in China. From the
prospect of international sociality, The United Nations has been committed to promoting
the progress and improvement of juvenile justice systems in various countries through the
formulation of international conventions, and has adopted international conventions such
as the Standard Minimum Rules for Juvenile Justice, the Convention on the Rights of the
Child, the Guidelines for the Prevention of Juvenile Delinquency and the Rules for the
Protection of Juveniles Deprived of their Liberty. In addition, the 1948 Universal
Declaration of Human Rights, the 1959 Declaration of the Rights of the Child, the 1966
International Covenant on Economic, Social and Cultural Rights and the International
Covenant on Civil and Political Rights have emphasis the special protection for juvenile
and also formed the base for international juvenile justice system. With adoption of CRC
and three Optional protocols12 children are seen as individual rights holders, with every

human right and fundamental freedoms as any other human being(Ceko, Sego, 2020294,

1.1 Accordance with International Conventions

China has actively participated in the negotiating of the United Nations Standard
Minimum Rules for Juvenile Justice, Guidelines for the Prevention of Juvenile
Delinquency and the Convention on the Rights of the Child. As the signature country for
these international conventions, China also fully complies with these conventions and
keeps revising national laws and promulgation new laws in order to improve the
protection for juvenile’s right by law. In August 2011, the principle of maximizing
children's interests set up for the first time in the Outline of China's Children's
Development (2011-2020), and this principle and the principle of children first were listed
as the basic principles of the Outline.

1.2 The Special Law on Protection of Juvenile of People’s Republic of China

There are two special legislations for minors in China: one is the Law of the People's
Republic of China on the Protection of Juvenile, and the other is the Law of the People's
Republic of China on the Prevention of Juvenile Delinquency.
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1.2.1 The Law on Protection of Juvenile

The first special legislation on juvenile in China is the Law on Protection of Juvenile,
which was formally promulgated in 1991. The law involved 56 articles, established the
obligations of the family, society and school subjects in protecting the legitimate rights
and interests of minors. Also formally incorporated the principles of education,
persuasion and rescue and adherence to the principle of giving priority to education and
supplementing punishment for minors who violate criminal law and other laws.

In the year of 2006 and 2012, the law has been revised and the number of articles has
increased from 72 to 132, adding two special chapters of government protection and
community protection to achieve comprehensive protection for the juvenile, and with
these legislative revisions, the law clarifies the responsibility for the protection of
juvenile, which should be borne by families, schools, society, government, social
community, judicial organs and other relevant subjects. As the most important and
comprehensive basic law for the protection of minors, the Law on the Protection of
Juvenile stipulates the rights of juvenile and the responsibilities of families, schools,
society, justice and others, including the protection of both juvenile and juvenile who
against law or commit crimes. In a word, the law plays an active role in promoting the
protection of juveniles' rights and interests.

Avrticle 74 of the Law on the Protection of Juvenile stipulates that providers of online
products and services shall not provide juvenile with products and services that may
induce them to indulge. Network service providers such as online games, alive
broadcasting, audio and video, and so on should set up the limit functions of timing,
authority and consumption for juvenile. Online education network products and services
serving juveniles shall not insert links to online games or push advertisements and other
information unrelated to teaching.

Article 113 specifically stipulates that juveniles who have been punished for committed
crimes shall not be discriminated against in the qualification of admission to school and
employment, while article 116 emphasizes the participation of social organizations and
social workers in the education and protection of juvenile.

1.2.2 The Law on the Prevention of Juvenile Delinquency

In 1999, the Law on the Prevention of Juvenile Delinquency came into force, which
expand the scope of prevention of juvenile delinquency and serious misconduct. After
years later, the Law has been revised and adopted by the Standing Committee of the
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Thirteenth National People's Congress of the People's Republic of China at its 24th
meeting on December 26, 2020, and is hereby promulgated for implementation as of June
1, 2021.The new Law on the Prevention of Juvenile Delinquency divides juvenile illegal
behavior into three types of behavior, namely bad behavior, serious bad behavior and
criminal behavior, and sets up different forms of treatment. The corrective measures for
juveniles with serious misconduct were changed to special correction with education
measures, the correction measures were increased to nine categories, in addition to social
services, social probation and other non-personal restrictive measures, special schools
with education were also added. Another important change is abolishing the special
detention and rehabilitation shelter for juveniles, which is alternative by these above
correction measures, also more emphasize the education for juveniles.

By the new law, in the first place, Juveniles with bad behavior refer to those who have
carried out the bad behavior stipulated in the Law on the Prevention of Juvenile
Delinquency but have not yet violated of law of Public Security Administration of
People’s Republic of China or commit crime.

Secondly, accordance with the 11" Amendment of the Criminal Law, juvenile who
commit crimes prescribed in the criminal law and are not subject to criminal punishment
because they are not satisfied with the legal age of criminal responsibility shall be sent to
special schools for special corrective education. As the Article 45 of the Law on the
Prevention of Juvenile Delinquency stipulates that if a juvenile commits crime prescribed
by the Criminal Law and is not subject to criminal punishment because he/she is under
the legal age of criminal responsibility, the Administrative Department of Education,
together with the Public Security Department, may decide to carry out special corrective
education after the evaluation and approval of the special education steering committee.
And according to the provisions of the Law on the Prevention of Juvenile Delinquency,
Public Security Departments are not only involved in the treatment of some bad acts, but
also an important Competent Department in treat of serious bad acts.

Thirdly, with regards to the corrective measure and educational measure, corrective
measures are mandatory measures taken for the main purpose of correcting the serious
bad behavior of juvenile. In that way, a special criminal sanction could be applied to a
juvenile only exceptionally, which has the characteristics of a punishment with
emphasized elements of an educational character(Blagi¢, Gruji¢,2021: 216). Specifically,
the juveniles who have bad behaviors needed to report regularly on their activities, to
abide by specific codes of conduct, prohibited to carry out specific acts, nor to contact
with specific persons or to enter specific places, also needed to receive psychological
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counseling and behavioral correction, to participate in social service activities and to
receive social care. Educational measures are educational measures taken to strengthen
juveniles ‘awareness of obey with law, which mainly include admonishing, ordering them
to make a statement of repentance and ordering their parents or other guardians to
discipline them. Restorative measures are measures taken to bridge the relationship
between juvenile and victims and communities for the purpose of returning to daily social
life. Restorative measures can make juveniles truly aware of the harmfulness of behavior,
and restore social relations to a normal state, which is conducive to juveniles ' repentance
and rehabilitation, and return to society, mainly including ordering apology and
compensation for losses.

2. The Practice of Juvenile jurisdiction in China

2.1. Establishment of Juvenile Court

In 1984, the People's Court of Changning District of Shanghai established the first
collegial panel specializing in juvenile criminal cases in China. Subsequently, the
Supreme Court proposed to strengthen the reform of juvenile and family trial system, and
promote the integration and development of juvenile and family trial on the basis of
maintaining their relative independence.

In 2013, for confronting the sexual assault for juveniles and provide specific safeguard
for the juveniles, The Supreme People's Court, the Supreme People's Procuratorate, the
Ministry of Public Security and the Ministry of Justice jointly promulgated the Opinions
on Punishing Crimes against Juvenile by Law (Hereinafter referred to as Opinions). In
the Opinions on Punishing Crimes against Juveniles by Law, detailed provisions are made
on the specific period and treatment of detection for juvenile, regards combatting of
sexual assault crimes against young girls, raised the punishment of campus sexual assault
and other crimes, strengthening civil compensation and judicial assistance in sexual
assault cases involved with juveniles.

2.1.1 The Developments of Juvenile Courts

In the year of 2010, Shanghai funded the establishment of a social helping system for
juveniles involved in crimes covering all districts, counties and towns in the city,
including 17 helping stations and 215 helping standpoints, thus realizing the socialization
of help, education and correction for juveniles involved in crimes (Wei, 2016.June 15%

WEHER, pb).
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In March 2021, the Supreme Law established the Office of Juvenile Court Work, headed
by the Vice-President of the Supreme Law, to comprehensively coordinate the guidance
of the trial of juvenile cases in the national courts. In the same year, the Juvenile Courts
throughout the country concluded 8,765 cases of child molestation, abduction and
purchase of abducted women and children, abduction of children, maltreatment of
guardians, and organization of juveniles to engage in violations of public security
administration in accordance with the law; 138,869 cases involving disputes over the
upbringing, guardianship and visits of juveniles were concluded in accordance with the
law, and 2,999 personal safety protection orders were issued ( Ni, 2022,June 13" ARH

& - p.12).

2.2 Special Principles applied for Juvenile in Criminal Law of China

In the general part of Criminal Law of China stipulates special principles for Juvenile as
consider the characteristic of Juvenile and provider special protection for them.

The principle of educate as priority and criminal or administrative punishment as a
supplement means applied in the juvenile cases, for juvenile who commit crimes, the
Judicial Departments should make full use of all resource to help and educate juveniles,
emphasized use of protectionist measures for juvenile offenders, supplemented by
appropriate punishment, in order to help them to start a new life and return to society as
soon as possible.

The principle of division of cases, which means in the process of juvenile criminal
proceedings, the court should separate the proceedings of juvenile delinquency cases,
treat them separately from the adult in the whole process.

The principle of non-open trial means that when hearing juvenile criminal cases, the cases
of defendants under the age of 18 shall not be heard in public.

The principle of comprehensive investigation means that in the process of hearing
juvenile criminal cases, the People's Court should not only investigate the relevant
criminal facts of juvenile criminal suspects, but also investigate the physical and mental
health and personality of juvenile criminal suspects, and when necessary, it can be
examined in hospitals, so as to comprehensively investigate the reasons why juvenile
criminal suspects commit crimes. The social investigation system refers to a kind of
lawsuit system that the Public Security Departments, the Procuratorial Departments and
the Judicial Departments can investigate the growth experience, the cause of crime and
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the guardianship education of the juvenile criminal suspect or defendant according to the
circumstances when handling juvenile criminal cases.

2.3 Threshold of Age of Criminal Responsibility in Criminal Law

By 11" Amendment to the Criminal Law?, it is change the threshold of age to undertake
criminal responsibility, for the juvenile who have reached the age of 12 years but not
reach 14 years, who commit follows crimes that listed in criminal law, including
intentional homicide, intentional injury causing death or serious injury causing serious
disability by particularly cruel means, results harmful consequences; and in procedure
prospect, for above conditions, the start of prosecution needed to be approved by the
Supreme People’s Procuratorate, after approved by the Supreme People’s Procuratorate
then shall be investigated for criminal responsibility according to law.

2.4 Mandatory Reporting Obligation

The mandatory reporting system of cases against juvenile means that the subjects of
reporting obligations, such as the teacher or doctor, should report or report to the Public
Security Departments immediately if they find that juvenile have been or are suspected
of being infringed illegally and are in danger of being infringed illegally.

Article 110 of the Criminal Procedure Law of People’s Republic of China stipulates that
any unit or individual who finds criminal facts or criminal suspects has the right and
obligation to report or report to the Public Security Departments, Procuratorial
Departments or Courts. The Law on the Protection of juvenile further clarifies that any

1 On December 26, 2020, the 24th meeting of the Standing Committee of the 13th National People’s Congress
of the People’s Republic of China adopted the 11" Amendment to the Criminal Law of the People's Republic
of China, which came into effect on March 1, 2021.

By the 11" Amendment of the Criminal Law, Article 17 of the Criminal Law is amended as: a person who has
reached the age of 16 and who commits a crime shall bear criminal responsibility. A person who has reached
the age of 14 but not the age of 16 shall bear criminal responsibility if he commits the crimes of intentional
homicide, intentional injury causing serious injury or death, rape, robbery, drug trafficking, arson, explosion
and spreading dangerous substances. If a person who has reached the age of 12 but not the age of 14 commits
the crime of intentional homicide or intentional injury, causing death to another person, or causing serious injury
to another person by especially cruel means, resulting in serious disability, and the circumstances are flagrant,
he shall bear criminal responsibility after being approved by the Supreme People's Procuratorate for prosecution.
Persons under the age of 18 whose criminal responsibility shall be investigated in accordance with the provisions
of the preceding three paragraphs shall be given a lighter or mitigated punishment. If a person is not given
criminal punishment because he has not reached the age of 16, his parents or other guardians shall be ordered
to discipline and educate him; When necessary, special corrective education shall be conducted in accordance
with the law.
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organization and person have the right to report or charges against acts infringing upon
the lawful rights and interests of juvenile.

On May 7, 2020, the Supreme People's Procuratorate, the State Supervisory Committee,
the Ministry of Education, the Ministry of Public Security, the Ministry for Civil Affairs,
the Minister of Justice, the National Health Commission, the Central Committee of the
Communist Youth League of China and the All-China Women's Federation jointly issued
the Opinions on Establishing a Mandatory Reporting System for Cases of Infringement
on Minors (Trial).

According to the law, the subject has the reporting obligation, including State organs,
organizations and public officials authorized by laws and regulations to exercise public
power, organizations that have close connection with the juvenile industry and their
employees have the obligation to report cases of infringement on juvenile. At the same
time, it is clear that all kinds of organizations in the industry of close contact with juvenile
refer to enterprises, institutions, grass-roots mass self-governing organizations and social
organizations that have special responsibilities for juveniles in accordance with the law,
such as education, care, medical treatment, rescue and guardianship, or that have
conditions for close contact with juvenile without special responsibilities. While reporting
the case to the Public Security Department, it shall report for the record in accordance
with the requirements of the Competent Administrative Department.

According to the frequent types and common characteristics of cases against juveniles in
practice, nine categories of cases that should be reported, such as sexual assault, abuse,
bullying and abduction, are stipulated. In order to stop crimes in time and effectively
protect the legitimate rights and interests of juveniles, it is stipulated that suspected cases
can be reported, that the reporting personnel are not responsible for verifying and
verifying, and that the public security organs shall ascertain the existence of illegal and
criminal facts and deal with them in accordance with the law.

Regarding to the juveniles pregnant or abortion, the trial regulation is to divide the age
stage. To provide for the reporting of pregnancy and abortion of female minors under the
age of 14; For female minors over 14 years of age, pregnancy and abortion caused by
sexual abuse should be reported. The second is to give the reporter the right to judge. In
the case of pregnancy and abortion of female minors over 14 years of age, the reporting
personnel can carry out preliminary verification if they have the conditions, and those
who find or suspect sexual abuse must report.
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The Opinions also stipulates that the Public Security Departments once accepts the case,
shall immediately accept it, ascertain the preliminary information, examine the case of a
suspected violation of Public Security Administration Law, file a case for investigation
in accordance with the law for a suspected crime, and report the progress of the case to
the reporting unit within three days after accepting the case or filing the case, and inform
the reporting unit before transferring it for examination and prosecution. If the case is not
filed for investigation, supervision shall be carried out according to law. legal supervision
to urge all kinds of personnel at all levels to implement compulsory reporting
responsibility. One is to strengthen the legal responsibility of failing to fulfill the reporting
obligation. Second, the implementation of the supervision system of the supervisory
organs, legal supervision and correction of inadequate implementation. In addition, the
Opinion also provides fully protection and helping of juvenile victims, including the legal
assistance in the criminal process and others. Last but not least, the Opinion emphasized
strictly protect the privacy of juvenile, avoiding them suffered the second trauma in the
criminal proceedings.

3. The Criminal procedure law of China for safeguard Juveniles rights

3.1 Special Procedure for safeguard Juveniles

The protection of dignity and bodily integrity is a universal right and the right of the child,
and the prohibition of corporal punishment of children is an international legal standard.
In 2012, the Criminal Procedure Law of China separately stipulated the Particular
Procedure for Juvenile Criminal Cases, and clearly stipulated such important systems as
suitable adults, conditional non-prosecution and social investigation. Article 282 of the
Criminal Procedure Law provides that: If a juvenile is suspected of committing a crime
specified in Chapters 1V, V or VI of the Specific Provisions of the Criminal Law and is
liable to a penalty of up to one year's imprisonment, and if he /she meets the conditions
for prosecution but shows signs of repentance, the People's Procuratorate may make a
conditional decision not to prosecute. Before making a decision of conditional non-
prosecution, the People's Procuratorate shall listen to the opinions of the Public Security
Department and the victim.

First of all, Conditional non-prosecution system refers to the decision that the prosecution
can make conditional non-prosecution to juvenile criminal suspects who meet certain
legal conditions. And may be sentenced to less than one year of fixed-term imprisonment,
and has the performance of repentance, the relevant authorities may make a conditional
decision not to prosecute. With the system of conditional non-prosecution, since 2012,

251



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

there has been a steady decline in the number of juvenile delinquency cases tried by courts
nationwide, from 63,782 cases in 2012 to 35,743 cases in 2016, down 59.8% from the
peak period (88,891 cases) in 2008, and close to the 33,612 cases in 1998.2

According to the judicate reporting of Shanghai in 2016, the number of juveniles involved
in non-prosecution, arrest and prosecution decreased from 2,267 and 2,832 at the peak in
2007 to 650 and 845 in 2015, respectively, down 71.3% and 70.2%. The proportion of
the total number of prosecutions has dropped from nearly 10% to about 4%. In contrast,
from 2007 to 2015, the rate of non-arrest of minors involved increased from 8.4% to
29.4%, and the rate of non-prosecution increased from 3.0% to 34.0%.2

By the statistic, we can see that, with the non- prosecution in practice, this special
proceeding has significant effect in the criminal cases involved with juvenile, for those
juveniles commit the crime without serious consequences or result, non-prosecution
mechanism as a bridge that gives the juvenile a second chance, also avoid them serving
the sentences, which could help them back to normal life in society and school.

And the article 283 of the Criminal Procedure Law stipulates when the juvenile criminal
suspect is subject to conditional non-prosecution, he/she shall abide by certain provisions:
(1) to abide by laws and regulations and submit to supervision; (2) report their activities
in accordance with the provisions of the inspection organ; (3) to report to the observing
organ for approval before leaving the city or county where they live or moving to another
place of residence; (4) Correction and education in accordance with the requirements of
the investigating organs.

3.2 Particular Interrogation with Guardian in Presence

Starting from the special criminal procedure for juveniles created by the amendment of
the Criminal Procedure Law in 2012, the Procurator Department began to explore the
establishment of an independent criminal Procurator Department for juveniles, and the
Supreme People's Procuratorate also set up a special office for juvenile inspection to
provide guidance for the development of juvenile procuratorial work nationwide.

2 1998—2016 FEFEARHMNEELEEREESITAR
http://gongbao.court.gov.cn/ArticleList.html?serial_no=sftj, accessed on 8.2.2022

PEERMEALEREERETRESE A=-FERREANBAR
https://www.sohu.com/a/75190853_393030, accessed on 8.7.2022
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Article 270 of the Criminal Procedure Law of China stipulates that the system of
appropriate adult presence for interrogation and trial of juvenile criminal suspects and
defendants is also applicable to the interrogation of juvenile victims and witnesses. In the
meanwhile, article 14 of the Opinion reiterates the system of appropriate adult presence
for questioning victims in cases of sexual assault on juveniles.

3.3 Sealed Juveniles’ Criminal Record

The United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(the Beijing Rules) state that juvenile justice should be seen as contributing to the
protection of juveniles and the preservation of a peaceful order in society. Therefore, in
addition to protecting minors and maximizing the interests of children, juvenile justice
should also maintain social peace and order and protect the human rights of ordinary
people. The system of sealing up juvenile criminal records embodies this principle of two-
way protection (Sun, 2020:42).. The criminal record sealing system means that when the
criminal suspect is under the age of 18 at the time of committing a crime and is sentenced
to less than five years imprisonment, except for special matters, generally the relevant
criminal record should be sealed. Criminal record sealing system for the protection of
minors is of great significance. The new Criminal Procedure Law innovatively adds this
provision the respect and protection of human rights into the legal provisions, in which
the juvenile criminal record sealing system is a bright spot, the core of which is to pay
more attention to the protection of human rights.

In order to strengthen the implementation of confidentiality measures and confidentiality
responsibilities. The Ministry of Justice is responsible for guiding local judicial
administrative organs to implement the confidential management of relevant file
materials and the encrypted preservation of electronic file information in accordance with
the law, strictly implement the confidentiality requirements of relevant staff, and establish
and improve the responsibility system. The relevant personnel shall be seriously
investigated for their responsibilities according to law to ensure that the responsibility for
confidentiality is in place.
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3.4 Other Basic Rights Safeguard for Juveniles in Criminal Proceedings

3.4.1 The Defense Right

Article 49 of Chinese Constitution provides the legal basis for the safeguard of dense right
in proceedings, it stipulates that respectively, that marriage, the family, mothers and
children shall be protected by the State. Violation of the freedom of marriage is
prohibited, and maltreatment of old people, women and children is prohibited. Legal aid
personnel mainly include lawyers, grass-roots legal service workers, staff of legal aid
institutions, social organizations and registered legal aid volunteers. The case handlers
who provide legal aid to minors mainly come from these five subjects.

The juvenile criminal legal aid is different from the general criminal legal aid, it is the
juvenile who gets the criminal legal aid, and the juvenile in criminal cases includes not
only the offender, that is, the criminal suspect, the defendant, but also the victim.
Therefore, the recipients of juvenile legal aid in criminal proceedings mainly fall into two
categories: one is the juvenile criminal suspect or defendant who has not consigned a
defender. Other is the juvenile victims who have not consigned the lawyer because of
financial difficulties.

According to the Opinion, article 15 gives juvenile victims the right to legal aid, article
16 stipulates that juvenile victims have the right to be informed. When handling a case of
sexual assault on a minor, the Public Security, Procuratorial and Judicial Departments
shall, without prejudice to the handling of the case, promptly inform the victim and his
legal representative of the progress of the case and the results of the handling, and explain
the relevant situation. Article 18 stipulates that juvenile victims generally may not accept
cross-examination, but if it is really necessary to appear in court, protective measures
such as not exposing their appearance and real voice should be taken. If conditions permit,
the statement of the minor victim may be broadcast by means of video, and the video
shall take protective measures. What is it is really necessary to appear in court is not
stipulated in the Opinion, leaving room for judges to exercise their discretion. And the
application of the compulsory measure of arrest should be strictly limited, even if the
compulsory measure of detention is taken, it should be detained separately from adults.

In fact, Article 12 of the United Nations Convention on Human Rights stipulates that
States parties shall ensure that the child who is capable of forming his or her own views
has the right to express those views freely in all matters affecting him or her, and that the
views of the child shall be given due weight in accordance with his or her age and
maturity. Juvenile courts have been established primarily to deal with juvenile
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delinquency. Articles 19, 27, 30 and 102 of the new Protection of Juveniles Law
emphasize respect for the personal dignity of juvenile, listen to their opinions and take
their wishes into account, starting from the main subjects of juvenile, such as parents or
other guardians, teachers and staff of schools and kindergartens (Liu, Luan, 2021:85)..

3.4.2 Civile Remedy

Article 31 of the Opinion stipulates the scope of compensation for damage to juvenile
victims, including reasonable expenses such as medical expenses, nursing expenses,
transportation expenses and missed work expenses paid for rehabilitation treatment. The
cost of rehabilitation treatment here includes all kinds of expenses for physical and mental
treatment.

3.4.3 Special Prohibition Order

Article 28 of the Opinion stipulates that criminals on probation may, according to the
circumstances, be prohibited from engaging in work and activities related to juveniles
during the probation period, and from entering places where juveniles are used to live,
such as schools and kindergartens. This is the application of prohibition order in the case
of sexual assault on juveniles, which can effectively reduce the chance of the offender to
commit sexual assault again, and realize the special prevention of crime and the protection
of juveniles (Xie, 2014:84)

3.4.4 Parents’ Responsibility

In a word, the way of juvenile protection and punishment is more than professional,
educational and scientific, which need to systematically protected. And in this filed, the
participation of parents absolutely has important effects. The Civil Code of China
stipulates the specific content of the guardian's duty of guardianship to juveniles, which
provides the system support of civil law for consolidating the guardian's responsibility in
the prevention of juvenile delinquency and building a strong baseline of defense against
juvenile recidivism (Hou, 2022:100)

Conclusion

In recent years, China's juvenile justice work has made many achievements, but also faces
new challenges, the juvenile justice system is still constantly improving. In practice, it
will rely on the juvenile prosecution and juvenile court, instead of the single mode of
criminal punishments, and take early intervention and prevention as the guiding direction
of judicial treatment measures, focus on the basic right protection of Juveniles, not only
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by judicial departments but also rely on the social resources, so as to better achieve the
purpose of education and protection on the premise of timely correction of juvenile bad
and law-breaking behavior.
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PROTECTING THE RIGHTS OF THE UNBORN CHILD

Unborn or future children require wider legal protection compared to the one they
have today. Basic human rights, starting with the right to life, the right to dignity,
the right to health protection and other rights, such as protection from all forms of
violence, are tied to the concept of legal subjectivity, which, by carefully reading
international and regional documents, today has a different dimension than before.
Unborn children are recognized as a category that should be given a chance for
equal treatment and protection from harmful influences, based on the law. This is
increasingly indicated by medical science that the rights of the fetus should be
protected, in accordance with the scientific achievements of perinatology. This
certainly does not exclude but rather supports the right and freedom of women to
decide on the birth of children/in deciding whether to have children. The
civilisational achievements of the new age/era do not exclude the achievements won
long ago in national legislation and the special protection of pregnant women. It is
about the fact that the law must also protect other rights and (or) relevant legal
interests of the unborn child, and not only the hereditary rights established by
Roman law.

Keywords: unborn children, legal protection, inalienable rights of women, rights
and interests of the child.
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Introductory considerations

The legal protection of the unborn child, thanks to modern medical achievements, today
acquires a completely different dimension and the need in harmonizing legal documents
with the achievements of humanity. Hence, this issue has many dilemmas and different
(often conflicting) opinions, which should aim at a single goal: strengthening the positive
development of children and their capacity. The complete regulation of the legal
protection of the unborn child essentially represents a preventive concept, which can
avoid or reduce the risks of various forms of victimization, from the very beginning
(Pavlovi¢, 2019, 46). This means that we should take into consideration the traditional
understandings of the acquisition of legal capacity of individuals and determine new
concepts and constructions of legal capacity that refer to the subject we have designated
as an unborn child.

Various risk factors for the healthy psychophysical development of the unborn child have
been identified in many international studies. It is about alcohol abuse, drug addiction,
smoking, domestic violence, mental and infectious diseases, feelings related to
pregnancy, socio-economic status of a pregnant woman who is often left to take care of
herself and of the unborn child, and similar. Only by formulating a satisfactory legal
framework, which guarantees protection and a favourable developmental start of the
child, it is possible to lay a preventive basis for further actions aimed at protecting the
unborn child from victimization.

Domestic violence has its psychological, physical, economic and social dimensions, with
numerous risks not only for the pregnant mother, but also for the unborn child. It includes
low birth weight, miscarriage, premature birth, fetal problems and injuries to the child,
which affects, through depression, anxiety and stress experienced by the mother during
pregnancy, the child’s mental health later in life. Based on these indisputable (notorious)
and possible consequences caused by domestic violence, it is indisputable that an unborn
child can have harmful consequences in development. That is why the question arises as
to how the unborn child can be legally protected, what are his/her rights and - can we
claim that the only victim of this risk factor is only the pregnant woman or the woman
giving birth.

The questions posed in this way are unresolved, and there is no consensus on a possible
solution among the states that belong to the same legal tradition as the Republic of Serbia.
Bearing in mind that there is a general disagreement on proposed solutions, a possible
way out, could be the establishment of a new institute for the protection of the interests
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of the unborn child, which would be socially and legally acceptable in the national
legislation.

Although at first glance it seems that specifying the rights of the unborn child threatens
only the physical integrity of the mother, we are of the opinion that the legal protection
of the mother should be viewed separately from the legal protection of the unborn child.
It is the social responsibility to provide protection to the pregnant woman, as it was
already recognized before, but also to the unborn child, which is a novelty, especially if
such protection would be ensured by the norms of criminal law. In this context, they could
also observe the protection of pregnant women who are serving prison sentences
(Pavlovi¢, 2020), female convicts as a particularly sensitive category. Except for the right
of a woman to freely decide on giving birth, the unborn child should also receive legal
protection, if there is a “violation” of his/her rights. Although today there is no uniform
position in law on when life begins, but that definition falls within the field of free
assessment of each state (the so-called margin of appreciation ), the fact is that the fetus
also enjoys legal protection (without entering into the nature right of a woman to decides
on giving birth).

Looking for a solution to this problem, one should start from international and regional
documents, as well as solutions in national legislation, regardless of the fact that these
solutions still do not provide a complete answer.

The question that could be proposed is whether the unborn child can enjoy independent
legal protection, meaning the right to life, or whether the unborn child (fetus) realizes its
rights exclusively throughout the mother! As Kolari¢ notes, the European Court of Human
Rights has dealt with the issue of legal protection of the unborn child on several occasions,
but it has very skilfully avoided answering the question to whom the word “every” (right
to life) refers, i.e. whether it refers also to the prenatal stage.

Following the academic education programmes at the Faculties of Law, the curriculum
of the majority includes a course dealing with the theory of law. Kelsen is certainly an
indispensable authority in this area, who ties the beginning and the end of the legal
capacity of an individual to the facts of biological birth and death of a human being
(Kelsen, 2004). This legal construction was based, with all its consequences, on the hour

The European Court of Human Rights has left discretion to each member state to regulate the issue of abortion
as long as the legislation strikes a fair balance between the need to ensure the protection of the fetus and the
interests of women. From the judgment of the ECHR: Boso v. Italy, App. No. 50490/99, September 5™, 2002.
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of birth, which led to the construction that basic human rights are recognized and
protected for the newly born. This concept of protection is still ruling today, with the legal
rationale that it is not about some “metaphysical” conditions that an individual must fulfil
in order to have legal subjectivity, but rather about an ability recognized by law. In this
sense, the right of the unborn and future child to legal protection is not recognized, in the
way it is traditionally accepted.

In the jurisprudence of the Republic of Serbia, this was discussed in several cases,
especially in the case of the serious crime against human health, where various actions of
the doctor towards the mother had led to the death of the fetus. Domestic jurisprudence
is inclined to the point of view that until the birth, the fetus enjoys only indirect protection
through the mother, through various criminal acts, while the fetus enjoys somewhat more
direct legal protection of the right to life only in the case of the criminal act of illegal
termination of pregnancy. In some other countries, the issue of more immediate protection
of the bodily integrity and health of the unborn child is viewed through the special
subjectivity of the fetus (Kolari¢, D.2019). Regardless of this fact, judicial practice has
so far not specifically dealt with issues of violations of other rights of the unborn child,
starting with the right to dignity or the right to protection from the harmful effects of
domestic violence. Between the unborn and the future, born person, there is an
inseparable connection, because life itself is a continuous process. Legal protection of the
unborn child exists and should serve exclusively in the function of protecting the born
person and his/her life, so these are topics that should be taken into consideration.

One example and a few questions

According to the indictment of the competent Prosecutor’s office in Valjevo, from 2007,
the defendant, specialist gynaecologist SG, was accused of acting negligently on the night
between January 23 and 24", 2007 during the delivery of a child, which resulted in the
death of the fetus. After 12 years of trial, a final judgment was passed by the Appellate
Court in Belgrade, which confirmed the acquittal of the first instance court. Bearing in
mind the fact that the court creates law with its decisions, and that during the trial the
matter that was determined primarily related to whether the defendant acted negligently;
we could stop in this position, which is here. However, what was determined also
concerned the legal status of the child, and whether the unborn child enjoys legal
protection. Exercising the right to use all regular legal remedies during the court
proceedings, the accused SG and his defence proposed, and it was adopted, forensic
medical expertise, which was performed on three occasions by the forensic medical
boards of the Medical Faculties of the University of Novi Sad and Belgrade. Their

260



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

position, which the court accepted, was that the accused specialist doctor acted
conscientiously, and that the fatal outcome was not causally related to his actions.?

What the court also took into account during the decision process in this case is the legal
status of the unborn child. The Court of Appeal in Belgrade based its decision precisely
on that fact related to the legal status of an unborn child, considering that an unborn child,
regardless of the fact that it was a self-sustaining fetus, does not have the properties and
characteristics required for legal subjectivity. Such a solution to the prejudicial question
could be said to be based on the law, reading it stricto sensu. At the same time, no
analogies with legal fiction from the law of inheritance are possible in the criminal law.
In this sense, we cannot even talk about a cause-and-effect relationship between the
actions of negligent treatment, that is, a serious crime against people’s health and the
consequence - the death of an unborn child.?

The issue of attitudes towards pregnant women, women in labour and mothers, is a topic
of strategic, security and existential importance in Serbian society, and any form of
violence towards them concerns the immediate victim, society as a whole, but also the
unborn child. This issue as such, has not yet appeared in the practice of the courts, but an
(in)adequate social reaction will have consequences for the creation of healthy offspring,
in other words, for the developing bio-psychosocial base of children. Experiences of
physical, psychological, emotional, economic and financial violence during pregnancy
show their effects on children as well, so the issue of protecting the basic rights of the
unborn child and its subjectivity is extremely important.

The answers are not simple, and require our full engagement in the future, in order to find
the right measure of protection and to determine the legal subjectivity of the unborn child.
The unborn and future child are new entities in legal (criminal) theory, and one should be
extremely careful in answering these questions. Not a single aspect should be neglected,
which requires a broader discussion that goes beyond the scope of this paper. In any case,
it is a request to give the unborn or future child an appropriate place in the legislative
framework, which will be the basis for the work of all competent institutions. But let us
start in order.

2 https://www.paragraflex.co.rs/dnevne-vesti/280119/280119-vest10.html
Last visited on September 20™, 2022 at 21:00

3 https://www.novosti.rs/vesti/naslovna/hronika/aktuelno.291.html:772897-Nerodjenu-decu-zakon-ne-vidi
Last visited on September 24™, 2022 at 10:00 p.m.
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International legal protection of the unborn child

There is a large number of documents related to the protection of the right to life, and
consequently to the legal protection of children. Some of them, by their definition, could
also include the rights of the unborn child to protection; however, by reviewing the
relevant literature and the jurisprudence of international courts, we did not find
confirmation for the stated.

The UN Universal Declaration of Human Rights “of December 10™, 1948 states that
everyone has the right to life, liberty and personal security. As we have emphasized
earlier, the word “everyone” would lead to the conclusion that everyone, including the
unborn (and future) child - the fetus has the right to life and to special legal protection
independently of the pregnant woman or the child’s mother.

The European Convention for the Protection of Human Rights and Fundamental
Freedoms 3(ECHR) from 1950, entered into force in 1953, and the contracting parties are
all members of the Council of Europe, in its Article 2 regulates the issue of the right to
life: “The right to life of every person is protected by law.” No one may be intentionally
deprived of life, except during the execution of a court verdict by which he/she was
convicted of a crime for which this punishment is provided by law. The following text of
the convention talks about the right to respect for private and family life, the prohibition
of discrimination, but also the right to dignity.

Although it looks like a very modern solution covered by the word “every”, the practice
of the ECHR has not yet decisively confirmed it. This significantly points to the fact that
the protection of the right to life is aimed primarily at those already born. The most widely
accepted document at the level of the UN, the Convention on the Rights of the Child®,
means a child as any/every human being who has not reached the age of eighteen, unless,
according to the law applicable to the child, majority is not reached earlier.

A multilateral treaty adopted by Resolution 2200A of the United Nations General
Assembly on December 16", 1966, and entered into force on March 23, 1976, the

4 https://www.ohchr.org/sites/default/files/fUDHR/Documents/lUDHR_Translations/cnr.pdf

5 http://www.bgcentar.org.rs/bgcentar/wp-content/uploads/2013/02/Konvencija-za-za%C5%Altitu-ljudskih-
prava-i-osnovnih-sloboda-sa-izmenama-predvi% C4%91enim-Protocols-11-and-14.pdf

& https://www.unicef.org/serbia/media/3186/file/Konvencija%200%20pravima%20deteta. pdf
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International Covenant on Civil and Political Rights “similarly defines the subject of
protection of the right to life. Namely, Article 6 states that every human being has a
natural right to life and that no one may be arbitrarily deprived of life. That right should
be protected by law and no one should be arbitrarily deprived of life. If we were to connect
this with the definition from the Convention on the Rights of the Child that a child is any
human being who has not reached the age of 18, it would be concluded that both
conventions protect the right of the fetus because it represents life. Even the signatory
states of this Convention interpreted differently when it came to the protection of life
before birth. We ratified the convention itself in 1971 (ex Yugoslavia), but we also
pointed out the lack of a legislative framework that would elaborate this further.

At the end of this short presentation, we will also mention the General Declaration on
Bioethics and Human Rights adopted by the UNESCO General Conference in 2005. In
the Preamble of the Declaration, it was pointed out that it is decisive and necessary for
the international community to establish general principles that will serve as a basis for
providing answers to humanity’s ever-growing dilemmas and contradictions that science
and technology bring to mankind and the environment. The preamble also refers to
international treaties and UN conventions, including the UN Convention on Children’s
Rights of November 20", 1989, as well as the UN Convention on the Elimination of All
Forms of Discrimination against Women of December 18™, 1979. As the General
Declaration on Bioethics and Human Rights refers to science and technological
development, and to the need to harmonize international documents with current
achievements, it is necessary to do so in the field of fetal rights. General Declaration, in
its Art. 3, speaks about human dignity and human rights: “‘Human dignity, human rights
and fundamental freedoms must be respected in their entirety.” The interests and well-
being of individuals should have priority over the interests of science or society. It follows
from the above mentioned that the interest of the child as a human being in the prenatal
period should be prioritized and that the right to life as an inviolable right must be enjoyed
by every/any child, regardless of whether they were born or are yet to be born or found
in the mother’s womb.

In the section dedicated to international documents in which we can notice the basis for
the initial thoughts that allow the uniqueness of the subjectivity (or legal interests) of the
unborn child, we will refer to two national legislations. Namely, the provision that is still
valid in the USA, and which was valid in the same or similar form on the territory of our

" https://akb.org.rs/wp-content/uploads/2022/03/8-Zakon-o-ratifaciji-Medjunarodnog-pakta-o-gradjanskim-i-
politikim-pravima.pdf
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country, concerns the execution of the death penalty, which cannot be executed on a
pregnant woman. When the USA joined the International Covenant on Civil and Political
Rights, it was clearly stated that pregnant women are excluded from the death penalty.

By reviewing all the adopted legal regulations of substantive criminal legislation, which
were provided for the death penalty in our country from 1944 until its complete abolition,
including the right to execute criminal sanctions in the Republic of Serbia, we did not
determine the existence of the possibility that the death penalty could be carried out
against a pregnant woman. By further studying the comments on criminal legislation
published by authorities in the field of criminal law who wrote and published in the
Serbian language from 1944 until today (Tahovi¢ J., Srzenti¢ N, Staji¢ N. and Lazarevi¢
Lj., Pordevié M., Cejovié B . and others) we did not find a rationale or explanation for
this determination. The only conclusion we could draw is that this provision protected
(and in the USA this legal rule still applies) the unborn child’s right to life. Exactly the
same as it is expressly provided for in the UNESCO General Declaration on Bioethics
and Human Rights.

Criminal law protection of the unborn child in the Republic of Serbia

And while the civil right position of the unborn child was regulated more than a century
and a half ago, primarily through the institute of hereditary law and the fiction that a
conceived child is considered born if it concerns the protection of his/her property
(inheritance) interests, the criminal legal protection of his/her rights still causes numerous
doubts for theoreticians, and only after that for the practice itself, bearing in mind the fact
that apart from the listed international documents, no law-based direct protection of the
unborn child is foreseen in the national legislation.

Starting from the constitutional provisions and the Constitution of the Republic of Serbia
dated 2006 Article 24 stipulates that human life is inviolable. It is not without reason that
we emphasized the importance of determining the point when life begins. This issue is
very complex because it contains a whole series of not only medical, but also religious
and ethical dilemmas (Stjepanovi¢ S., Stjepanovi¢ B., 2018). If the same mentioned were
to be resolved only from a religious aspect, in the religious sense life begins with
conception itself, however, modern science separates these two concepts through the right
of a woman to have an abortion, i.e. to give birth in countries where it is allowed. In our
country, provisions that legally guarantee this right to women date back to the early 70s
of the last century.
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In the Republic of Serbia, today, abortion is permitted under the conditions prescribed by
the Law on Procedures for Termination of Pregnancy in Healthcare Institutions 8, and this
law is the regulation to which the blanket disposition of the criminal offense/act of
Unauthorized termination of pregnancy from Art. 120 of the Criminal Code, Chapter XI11
crimes against life and body. By the way, this incrimination is not new, as well as the
crime of Murder of a Child during Childbirth from Art. 116 of the CC both were also
sanctioned by the previously valid Criminal Code of the Republic of Serbia. It can be
taken already, from the very name of the criminal offense from Art. 116 of the CC, that
there is no doubt that in this case the object of protection is the child’s life during
childbirth or immediately after childbirth, while the mother, who according to the law is
the only possible perpetrator, continues to have a disorder caused by childbirth.

But, in the case of the criminal offense/act under Art. 120 of the Criminal Code, a
dilemma may arise as to whether the relevant criminal law norm protects the bodily
integrity of a pregnant woman, or the life of an unborn child. If the intention was to protect
the physical integrity of the pregnant woman in the sense of the possible deterioration of
her health in conditions that entail an illegal termination of pregnancy, in that case,
considering the object of criminal legal protection, the offense should be regulated in
Chapter XXIII of the Criminal Code - criminal offenses against human health, which is
not the case.

Based on the mentioned, it follows that the object of protection is also the right to life of
the unborn child. Namely, the negligent death of a pregnant woman, a severe impairment
of health, or other serious physical injury are qualifying circumstances from paragraph 4
Art. 120 of the CC, while the first three paragraphs in their dispositions do not state any
consequence that would refer to the physical integrity of the pregnant woman, but
exclusively refer to the conditions of termination of pregnancy, referring to the positive
regulations that regulate this matter.

In this connection, it is necessary to return to the provisions of the aforementioned Law
on the Procedure for Termination of Pregnancy in Health Institutions. This law, in art. 6,
stipulates that termination of pregnancy can be carried out up to the tenth week of
pregnancy, and only in exceptional cases even later:

8 Official Gazette of the RS no. 16/95, 101/2005
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— In case that, on the basis of medical indications, it is established that the life of
a woman cannot be saved or serious damage to a woman’s health cannot be
removed in any other way,

— In case that, based on scientific and medical knowledge, it can be expected that
the child will be born with severe physical or mental defects and

— Incase that, the conception occurred as a result of the commission of a criminal
offense (rape, abuse of a helpless person, abuse of a minor, abuse of position,
seduction and desecration).

The law stipulates that up to the tenth week of pregnancy, the existence of conditions for
termination is determined by a doctor specializing in obstetrics and gynaecology of a
health institution, from the tenth to the twentieth week of pregnancy - the doctor’s council
of the corresponding health institution, and after the twentieth week of pregnancy - the
ethics committee of the health institution.

The question that arises is why, after the twentieth week of pregnancy, it is necessary to
include forensic ethics in the decision to terminate the pregnancy, forensic ethics as a
philosophical discipline investigates the meaning and goals of moral norms. The answer
to this should be sought in the fact that modern medical achievements allow premature
babies to survive and continue to live even in the 22" week of pregnancy.

Precisely in the context of that fact, and in connection with the increasingly frequent
current events in the legal protection of the unborn child, it is also necessary to consider
the position that has been generally accepted in judicial practice until now (judgment of
the Court of Appeal in Belgrade Kz.1. 789/15) and refers to the qualifying circumstance
for the criminal offense of Serious crimes against human health, from paragraph 2 and
paragraph 4 of Art. 259 of the Criminal Code, regarding the criminal offense of
Unconscionable provision of medical assistance from Art. 251 of the CC, in a situation
where one of the alternatively provided actions was committed against an unborn child.
According to this understanding, in order for the child to enjoy criminal legal protection,
it is necessary that childbirth has begun, and in all other situations, if death occurs in the
mother’s womb due to the so-called “doctor’s mistakes” would not be about this legal
qualification. The position expressed in the specific case is a settled matter, but...

Taking into account everything presented above, this point of view is unacceptable, all
the more so because medicine has progressed all the way to fetal surgery - surgery on the
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baby in the mother’s womb, so there is no reason why the object of protection in the
criminal offense of Serious crimes against human health could not be an unborn child
also, provided that it is properly established that the death is the result of intentional or
negligent use of an obviously unsuitable means or an obviously unsuitable method of
treatment or failure to apply appropriate hygiene measures or generally negligent
behaviour. To that extent, we cannot fully agree with the legally binding decision from
the aforementioned example of a pregnant woman in the case against SG from Valjevo,
namely in the part that an unborn child does not have legal subjectivity. Only through the
adoption of scientific achievements in this area, we can come to a conclusion whether,
and since when, life is protected, and not what life is, because it is, as we emphasized, an
uninterrupted whole.

If the judicial practice were to opt for this point of view, it is a special question from
which moment criminal legal protection should be provided to the unborn child. It seems
that the most acceptable moment would be after the completion of that week of pregnancy
until the issue of termination of pregnancy is free (in our country until the end of the 10%"
week, and in some other legislation up to the 12" week) and depends on the woman’s
decision, from that moment, excluding the aforementioned reasons justified by the law,
abortion is not allowed, so it is logical that from that moment the fetus has the right to the
criminal legal protection of life and health.

It seems that the confirmation of the stated position and the incrimination that was
introduced into the criminal legislation of the Republic of Serbia with the entry into force
of the Criminal Code published in the Official Gazette of the RS no. 85/05 and it is a
criminal act of aggravated murder from Art. 114 paragraph 9 where the qualifying
circumstance is the murder of a child as well as the murder of a pregnant woman. The
very fact that the life of a pregnant woman is protected by the law through a more difficult
qualification for which, starting from 2019, a sentence of life imprisonment is also
foreseen, indicates that the purpose of this provision is that killing a pregnant woman
ends not one, but two or more lives in the case of multiple pregnancy and her murder is
not an ordinary murder from Art. 1130of the CC.

We conclude that the pregnant women, as well as the fetus, that is, the unborn child, are
the subjects of protection in the criminal offense of aggravated murder of a pregnant
woman.

Here we would point out that our legislation, although the first interventions on the fetus
(unborn child) were performed more than half a century ago, did not adequately regulate
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either the legal subjectivity or the status of the unborn child. This precedent of civil and
criminal law requires a wider discussion than the one with which we have limited this
work itself.

Protection of pregnant women from violence in Serbia

By reviewing the relevant literature, we did not find precise indicators of the frequency
of violence against pregnant women in the Republic of Serbia, and therefore also against
unborn children. A similar situation of the absence of official statistics is observed in
neighbouring Croatia, where, according to the Croatian Society of Gynaecology and
Obstetrics in 2017, this problem is noted as important, but without clear frameworks of
the origin of the threat.

Following the statistical reports on the crime of domestic violence, it is clear that it
multiplies during the period of pregnancy. Partner pressure, abuser manipulations and the
like during pregnancy could be cited as some of the elements that limit pregnant women
and mothers in labour from reporting violence and identifying abusers. To emphasize, not
just violence that is perpetrated against a pregnant woman, but also against an unborn
child, regardless of the existing vagueness in the definition of violence according to the
cited Istanbul Convention, as well as the Law on Prevention of Domestic Violence of the
RS.

When analyzing the framework of media reports, it is clear that this form of victimization
exists in Serbia. Only a particular obviousness is noted in connection with the cases that
ended with a fatal outcome, i.e. the murder of pregnant women. However, such events do
not give a precise picture of the frequency of victimization in a given population. Noticing
the importance of the problem, in the period from 2019 to 2021, research was conducted
on the social response to domestic violence in Serbia. The research (unpublished) which
included 86 women (mothers) throughout Serbia, chosen by the method of random
sampling, including women aged 30 to 55, asked for an answer about the presence of
violence against pregnant women and unborn children. Using the questionnaire that was
compiled within the focus group at the criminal law department of the Faculty of Law of
the University of Economics in Novi Sad, one of the items related to the respondents’
reporting on the experience of violence during pregnancy. A number of respondents, 4.6%
of them, positively reported physical or particularly intense psychological violence during
pregnancy. About 12% of women subsequently reported various forms of violence, which
they did not initially recognize as violence. These include cursing, insults, restricting
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movement or contact, as well as threats of abandonment and unfavourable socioeconomic
status.

In the same context, the frequency of experiencing of violence, as well as the time of the
incident during the gestational period, was also analyzed. Namely, practically the entire
sample of respondents reported only one experience of physical violence, while only three
respondents gave a positive statement about two or more physically violent incidents.
Only when it comes to psychological violence, in the sub-sample of victimized women,
more than 85% of respondents reported two or more incidents of serious psychological
abuse. These results are not comparable to earlier research, taking into account the pre-
and post-covid situation, but they are a reference example of the presence of violence.

The time of violence in relation to the duration of pregnancy was divided by trimesters.
In addition, 80% of cases of physical violence occurred in the first trimester, while only
3% of cases occurred in the last trimester. Only when it comes to psychological violence,
the advanced stage of pregnancy did not have such striking correlations. In this sense,
28% of women reported that the mentioned incidents were in the last trimester of
pregnancy.

Violence against pregnant women is an extreme form of domestic, i.e. partner and gender-
based violence, primarily due to its consequences, but not its causes. If we take as correct
the paradigm that violence is partly the result of previously suffered violence, then we
will see the results only when children not born at that time enter the world in which they
will independently perform the functions of life.

As in the earlier research of the same questionnaire (Pavlovi¢, 2019 , 54), the main factors
identified as causes of violence are pathological jealousy and expressed suspicion of
paternity, alcohol abuse, and economic problems in the family, i.e. problems concerning
the male partner’s employment. A small number of women cited the diagnosis of an
existing or previously sexually transmitted disease in a woman as the reason for the
violence, some of which were also transmitted to the newborn. The respondents did not
register any comments related to economic and financial violence, because the unborn
child also has the right to receive alimentation, conditionally speaking.

The findings of the subject research bring some other important conclusions, which relate
to the already stated acquired rights of women and constitutional guarantees on freedom
of decision in the reproductive context, which will be an extremely important area for
research. Bearing in mind the fact that at the moment we do not have relevant data in the
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RS on the exact number of abortions (state and private practice), we cannot know the
etiology of abortions, including violence against pregnant women. Because the question
to which we do not have an answer is whether pregnancy termination occurs in the
absence of emotional and financial support from the partner. Whether it is just the
negative attitude of women towards contraception or their lack of knowledge can be the
subject of new further research. However, the observations of experts should be
emphasized, as well as the reports of women that men often refuse to use contraceptives,
considering that it is the woman’s duty to prevent pregnancy. It is often about a kind of
coercion and psychological pressure, which can be understood as a form of violence.

The question is what should be an adequate social response to this phenomenon? How
familiar are we all together with the possible consequences of this behaviour and how to
prevent it?

One should also ask whether basic information is enough to protect young people from
social pressure. Is there any difference in society’s attitudes and support for pregnant
women in relation to their age (Solarevi¢, Pavlovi¢, 2018)? But also from all forms of
violence to which women are exposed. It is only through the integrative strengthening of
gender roles and the correction of social values and trends that a real effect on young
people can be achieved. Bearing in mind the fact that pregnancy and childbirth bring a
special psychological quality to women, and that that is also recognized at the criminal
law level, the need for comprehensive social response, observation and gender
empowerment of girls or young women is set as an imperative.

The framework of the relevant laws foresees a whole series of other mechanisms for the
protection of mothers and families with children. True is that changes in the law never
pass without criticism, and questions are raised about the justification of the correction of
legal solutions that would further change the attitude towards pregnant women and
unborn children, in order to protect them from violence.

Nevertheless, one gets the impression that in addition to certain, primarily technical
details, the state has a well-regulated system of protection against domestic violence,
which functions at a satisfactory level. Whether the subjectivity of the unborn child
should be recognized within that protection system is a separate question. It is possible
that such a relationship would lead to an increase in the birth rate, but for such an attitude,
it is still necessary to find a mechanism to empower women. This kind of thinking is
essentially a preventive concept, which can be used to avoid or reduce the risks of various
forms of victimization, already at the very beginning, and before the birth of a child.
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Pregnancy and the period of early upbringing of a child certainly bring within self a whole
series of problems. It is a multi-determined framework that includes a whole range of
variables that could be analyzed in a separate study. Bare forms of violence,
discrimination or the absence of an adequate legal framework are just some of the aspects
that require analysis in this kind of a context. Only by formulating a satisfactory standard
on the legal protection of the unborn child that guarantees protection and a favourable
developmental start of the child, it is possible to lay a preventive basis for further,
continuous actions in the area of possible victimization.

Instead of a conclusion

Human rights law from the middle of the twentieth century and at the beginning of the
twenty-first century is not only the subject of international conventions on human rights
and the work of international bodies, but human rights are part of the legal framework of
every state and belong to everyone. It could be concluded that in addition to so many
regulations in this area, there is no possibility that the basic right to life will be denied to
one human being who, according to the point of view of medical science, is special,
different from his parents, and that is the unborn and future child (Stjepanovi¢, S.,
Stjepanovi¢ B., 2018). On the one hand, modern medicine and achievements related to
the diagnosis and treatment of the child before birth, pregnant women and childbirth,
along with the progress of technology, are developing into a special scientific discipline
- perinatology.

On the other side are the rights of parents to freely decide on the birth of children, which
in practice translates into the fact that parents, primarily the mother, decide on the
termination of the right to life of the fetus under the conditions stipulated by law, which
is considered an inalienable right of a woman in the modern world. Family planning is
one of the freedoms of parents protected by conventions and constitutions, but
conventions also protect the right to life of every human being. Could the answer to the
question of when to protect the rights of the fetus be that it is only when it is in the interest
of its mother? It is undeniable that the right to life of every human being is interpreted
differently when it comes to the fetus. However, at a certain point in pregnancy, the legal
protection of the unborn child becomes a separate issue, but also a child’s right. From the
child’s right to life, dignity, protection from the violence, to the child’s right to
development, alimentation and the like.

In order to realize any human right and freedom, one must have a basic right, which is
the right to life. Based on the analysis of international treaties and court decisions
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mentioned in this paper, it could be concluded that the protection of the rights of the fetus
should be extended to other areas of law and not only to hereditary rights, which were
granted by Roman law, which did not have today’s achievements of medical sciences in
front of it. Issues of social support, administrative law, but also protection by provisions
of criminal law require precise standardization.

The issues of regulation of the legal status of the fetus should be in accordance with the
recommendations that are also valid for the field of modern medical science. This means
that the issue of the right to life is not as relevant as the previous theory has observed it,
because life is a constant. The question is, from when one acquires legal subjectivity,
regardless of what is the object of protection in connection with the protection of the
rights of the unborn child. The way and quality of legal protection of the unborn child
will depend on the answer to that question.

If they were to accept the position that the unborn child also has legal subjectivity
(complete or partial), then numerous other issues related to the protection of the unborn
child will arise. It is a wrong perception that the legal protection of the unborn child is
related exclusively to the norms of civil and criminal law. It also concerns norms of social
protection, administrative law and others (Pani¢ Ceko, A, Sego, M., 2020).

The overall improvement of the position of women is linked today to the adoption of the
so-called Istanbul Convention on the Prevention of Domestic Violence, as well as the
adoption of appropriate regulations by the signatory countries regarding domestic
violence. Likewise, by preventing violence against pregnant women and women, we will
indirectly reduce violence against unborn children, regardless of their legal status. That
is why the question of protecting basic human rights in the way we have raised it here is
perhaps a part of the question of our survival in general. The position that we put in the
focus of this paper speaks of the fact that the inviolable protection of the rights of a
woman, a pregnant woman, does not exclude the special protection of the rights of the
unborn child, and in accordance with the established and generally accepted standards in
society.
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PROTECTION OF THE RIGHT TO BIRTH IN THE LIGHT OF
THE RIGHT TO LIFE IN BOSNIA AND HERZEGOVINA

In the system of universal and regional standards for the protection of human rights
and freedoms in particular, the right to the inviolability of human life often takes
precedence. This is logical because without ensuring efficient, timely and quality
protection of this human right, there is no man as a human being, nor his other
rights and freedoms. The right to life guarantees not only the right to a dignified
life, i.e. aging and death, but even more the right to birth of man in general. This
right, in addition to medical and health regulations in Bosnia and Herzegovina, is
regulated and specially guaranteed by criminal legislation. In addition to a
precisely regulated procedure for preventing or allowing abortion (in order to
protect the human fetus), a newborn child is also protected. Thus, the right to birth
was given the basis for enhanced criminal protection of the newborn child through
the incrimination of murder of a child at birth (infanticide), and its theoretical and
legislative aspects are discussed in this paper.
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1. Introduction

The right to human life is one of his basic, fundamental, the most important human rights,
from the earliest times to the present day, which is protected in all positive criminal (and
other) legislations. The situation is similar in Bosnia and Herzegovina. This right is
protected from birth to death of a human being. Violation of this human right is the basis
for the incrimination of criminal offenses against life (murder in the basic, qualified or
privileged form of manifestation).

This right to life is the basis and condition of the existence of all other human rights and
freedoms. It is one of the most important, not only personal, but also social goods. The
right to life is also guaranteed by numerous universal and regional international legal acts.
At the same time, it should be noted that this right enjoys absolute protection (except in
extremely rare cases of possibility of applying the death penalty for the most serious
crimes). It is protected from the birth of a human until his death, and this life must be
dignified in all segments.

2. International standards of the protection of the right to life

By joining the Organization of the United Nations?, as a successor to the former Socialist
Federal Republic of Yugoslavia, Bosnia and Herzegovina became a party to all
international conventions and treaties signed and ratified by the former state, including,
for its importance for the protection of the right to life in the system of human rights and
freedoms, in particular, (Surlan, 2014: 117-124): a) the Universal Declaration of Human
Rights (1948), and b) the International Covenant on Civil and Political Rights (1966)
(Etinski, Daji¢, Tubi¢, 2017: 191 -203).

The Universal Declaration of Human Rights, as the first universal international document,
although not primarily and exclusively dealing with the standardization of human rights
and freedoms, includes essential standards and principles contained in all modern
legislations of the United Nations member states, including criminal legislation of Bosnia
and Herzegovina (Rac¢i¢, Milinkovi¢, Paunovi¢, 1998: 51-59). Since the recognition of
the innate dignity, equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the World, and since disrespect and contempt
for human rights have led to barbaric actions which offended the conscience of mankind,

1 Bosnia and Herzegovina's accession to the United Nations took place on 22 May 1992, when the Security
Council approved accession to this international organization by its Resolution No. 755 (1992).
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and since the creation of the world in which human beings will enjoy freedom of speech
and belief and be free from fear and scarcity — this right was declared as the highest
aspiration of every human being, so the international community has concluded that it is
important that human rights are protected by the rule of law so that a human being is not
forced to rebel against tyranny and oppression as final option (Pavisi¢, Bubalovi¢, 2013:
78-84).

At the very beginning of the Universal Declaration of Human Rights (Article 1) it is
emphasized that all human beings are born free and equal in dignity and rights, and that
they are endowed with reason and conscience and should act towards one another in a
spirit of brotherhood (Gajin, 2012: 51 -58). Therefore, it is logical, in accordance with the
solution from Article 2, that every person is entitled to all the rights and freedoms set
forth in the Declaration without distinction of any kind, such as race, color, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status
(principle of equality and principle of non-discrimination). Furthermore, no distinction
shall be made on the basis of the political, jurisdictional or international status of the
country or territory to which a person belongs, whether it be independent, trust, non-self-
governing or under any other limitation of sovereignty.

After these summary introductory statements, the Declaration then lists individual human
rights and freedoms, in general. In the first place, Article 3 of the Declaration lists the
following basic human rights, such as the right to: a) life, b) liberty and c) security of
person. Therefore, no one may be held in slavery or servitude (Article 4), which means
that slavery and the slave trade shall be prohibited in all their forms. Article 5 of the
Declaration further guarantees that no one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment.

The protection of the right to human life is guaranteed by another universal international
document - the International Covenant on Civil and Political Rights (1966). This
Covenant today forms an integral part of Annex | of the Constitution of Bosnia and
Herzegovina?, as an additional international human rights agreement that is directly
applicable in Bosnia and Herzegovina. The Covenant, in its second part, emphasizes in
Article 2 that State party undertakes to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present Covenant,
without distinction of any kind, such as race, color, sex, language, religion, political or

2 Constitution of Bosnia and Herzegovina, “Anex IV to the General Framework Agreement for Peace in Bosnia
and Herzegovina ” and “Official Gazette of Bosnia and Herzegovina” Number 25/2009.
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other opinion, national or social origin, property, birth or other status (principle of non-
discrimination), and to take steps in accordance with their constitutional procedure and
provisions of this Covenant to enable the adoption of such legal or other measures to
exercise the rights recognized under this Covenant and which have not yet entered into
force (Paunovié¢, Krivokapié¢, Krsti¢, 2010: 22-24).

The third part of the International Covenant on Civil and Political Rights establishes a
system of standards for internationally protected human rights and freedoms. As is
logical, in the first place (Article 6) the right to life is guaranteed. Namely, without and
before human life or after his death, there is no human right, nor human freedom. The
right to life (Article 6) is inseparable from the human personality. This right must be
protected by law. No one can be arbitrarily deprived of life. Therefore, in countries which
have not abolished the death penalty (this capital, the most severe punishment has been
abolished in the member states of the Council of Europe), the sentence of death may be
imposed only for the most serious crimes in accordance with the law in force at the time
of commission of the crime and not contrary to the provisions of the present Covenant
and to the Convention on the Prevention and Punishment of the Crime of Genocide. This
penalty can only be carried out pursuant to a final judgment rendered by a competent
court. On the other hand, when deprivation of life constitutes the crime of genocide, it is
understood that no provision of this Covenant shall authorize any State Party to derogate
in any way from any obligation assumed under the provisions of the Convention on the
Prevention and Punishment of the Crime of Genocide.

In addition, every death row inmate (in countries where this punishment still exists in the
penal system of measures of social response to the most serious forms of crime) is entitled
to request pardon or commutation of the sentence, provided that amnesty, pardon or
commutation of the death penalty may be granted in all cases. Also, the sentence of death
shall not be imposed for crimes committed by persons below 18 years of age (juveniles)
and shall not be carried out on pregnant women. Finally, none of the above provisions
shall be invoked to delay or to prevent the abolition of sentence of death by any State
Party to this Covenant (Avramovi¢, 2011: 98-104).

In addition to universal, regional international documents adopted within the Council of
Europe guarantee the right to life as well. Within the framework of regional international
documents, the European Convention for the Protection of Human Rights and Freedoms®
(1950) has a special significance for the protection of human freedoms and rights in

3 Hereinafter: the Convention.

278



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

general, in Bosnia and Herzegovina in particular, with additional protocols adopted in the
meantime. Based on the standards enshrined in the UN Universal Declaration of Human
Rights, the member states of the Council of Europe, as the most numerous and important
European, political and security regional organizations, in order to ensure universal and
real recognition and respect for human rights, start from the goal of this organization -
achieving greater unity between its members and the preservation and development of
fundamental human rights and freedoms, and enact the Convention. In this way, the deep
faith in the fundamental freedoms and human rights that are the foundation of justice and
peace in the World and that are best maintained by real political democracy, i.e. common
understanding and respect for human rights on which they depend, as common heritage
of political traditions, ideals, freedoms and the rule of law, has again been confirmed.

The Convention is undoubtedly the most effective regional document for the protection
of human rights. That power stems from two reasons. These are: a) a political compromise
on its content that has successfully withstood the passage of time and many changes that
have taken place in recent decades in Europe, and b) the establishment of the European
Court of Human Rights with primary function of ensuring compliance with obligations
undertaken by individual states — its signatories or, as the Convention calls them “the
High Contracting Parties” with its protocols (Nadazdin Defterdarevic, 2007: 224).

The rights and freedoms provided for in the Convention are directly applicable in Bosnia
and Herzegovina. This document has priority over all other domestic laws, and courts and
other bodies in their work are obliged to apply directly the provisions of this Convention,
even in situations where the citizens themselves (individuals) do not refer its provisions.
The constitutional provision on its direct applicability in the law of Bosnia and
Herzegovina means its direct application, not only by the courts in Bosnia and
Herzegovina, but also by all bodies and institutions dealing with the protection of human
rights and fundamental freedoms guaranteed by this Convention. The Constitution of
Bosnia and Herzegovina has taken over the entire catalog of human rights and freedoms
guaranteed by the Convention. However, in addition to that, it emphasized the supremacy
of this Convention in relation to all other laws. Moreover, the BiH Constitution
emphasized its direct and immediate applicability (Sadikovi¢, 2006: 26-28).

The first section of the Convention, entitled “Rights and Freedoms”, establishes a system
of international standards that ensure the effective protection of the most important human
rights and freedoms (Emm Karekles, 2009: 94-97). Among these rights and freedoms,
which have the greatest value for the effective securing of the position of the accused
persons in criminal proceedings, the following rights stand out. These include, among
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others (Cari¢, 2015: 248-252): a) the right to life (Article 2), b) the prohibition of torture
(Article 3), c) the prohibition of slavery and forced labor (Article 4), d) the right to liberty
and security (Article 5), etc. Article 53 of the Convention explicitly prescribes that
nothing in this Convention shall be construed as limiting or derogating human rights and
fundamental freedoms, which may be ensured under the laws of any High Contracting
Party or under any other agreement to which it is a party.

In the first section, entitled “Rights and Freedoms”, in the first place, in the provision of
Article 2, the Convention guarantees the “right to life”. This is logical because without
the exercise of this fundamental right, there is no possibility for a person to use any other
right or other freedom guaranteed, both by international documents and by national
legislation.

Everyone's right to life (Group of Authors, 2006: 67-72), in terms of Article 2 of the
Convention, shall be protected by law, so that no one shall be deprived of his life
intentionally save in the execution of a sentence of a court following his conviction of a
crime for which this penalty is provided by law. Deprivation of life shall not be regarded
as contradictory to the Convention, therefore, shall not be considered unlawful and
punishable (paragraph 2) when it results from the use of force which is no more than
absolutely necessary: a) in defense of any person from unlawful violence (necessary
defense or “the right to self-defense™) , b) in order to effect a lawful arrest or to prevent
the escape of a person lawfully detained (official authorization); and c) in action lawfully
taken for the purpose of quelling a riot or insurrection (lawful authorization).

3. Criminal justice protection of life in Bosnia and Herzegovina

Of the four criminal laws applicable in Bosnia and Herzegovina today, three legal texts
recognize the criminal justice protection of the right to life (entirely from birth to death)
entitled “Criminal offenses against life and limb”: a) the Criminal Code of the Federation
of BiH* (CC FBiH) - Chapter Sixteen, b) the Criminal Code of the Br&ko District of BiH®
(CC BD BiH) - Chapter Sixteen, and c) the Criminal Code of the Republika Srpska® (CC
RS) - Chapter Twelve.

4 “Official Gazette of the Federation of Bosnia and Herzegovina” Nos. 36/2003, 37/2003, 21/2004, 69/2004,
18/2005, 42/2010, 42/2011, 59/2014, 76/2014 and 75/2017.

® “Official Gazette of Breko District of Bosnia and Herzegovina” Number 19/2020.
6 “Official Gazette of the Republika Srpska” Nos. 64/2017, 104/2018, 15/2021 and 89/2021.
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The life (which includes bodily - physical and psychological - mental integrity and health)
of a human has always been a protective object. However, this criminal protection of the
right to human life was not complete, nor was it equal for all, but was partial and
fragmentary. Nevertheless, it can be said that the object of protection in these criminal
offenses (blood crimes) is man as a living human being, i.e. his life (Pordevi¢, 2014: 9-
17). The protection of life begins from the moment of a person's birth (end of labor) and
lasts until the moment of his death (Petrovié¢, Jovasevi¢, Ferhatovi¢, 2016: 367-371).

The act of committing criminal offenses of murder can be undertaken only against another
person, but not against oneself, since suicide and self-harm are not characterized as
criminal offenses. It can consist of a positive, active action (act of doing) or a negative,
passive action (omission of doing, an act of not doing). In doing so, it can be undertaken
by different means or in different ways, directly or indirectly (Pordevi¢, Pordevié, 2021:
129-130).

The perpetrator of criminal offenses against life can be any person, except for the criminal
offense that is the subject matter of our presentation where the perpetrator is a certain
person (delicta propria) - the mother of the child. In terms of the perpetrator's guilt, these
offenses can be committed with intent or negligence (in which case there is a privileged
— negligent causing of death, for which the word “murder” is not even used, but words
“deprivation of life”).

Criminal offenses against life are called murder because they occur as unlawful
deprivation (taking) of life of another person or as causing the death of another person. It
manifests itself as: a) basic (ordinary) murder, b) aggravated (qualified murder), and c)
light (privileged) murder. Among the privileged forms of murder, by its nature, character
and specifics, there is the murder of a child at birth (privileged murder), which is known
in all modern criminal legislations.

4. Murder of a child at birth

4.1. Legislation of Bosnia and Herzegovina

Under the title “Murder of a child at birth”, this privileged murder is known to the CC RS
(Article 127), i.e. CC BD BiH (Article 166). The identical name of this crime is known
in the legislations of other countries in the region: a) Serbia’ (Article 116 of the CCS), b)

" “Official Gazette of the Republic of Serbia” Nos. 85/2005, 88/2005, 107/2005, 72/2009, 111/2009, 121/2012,
104/2013, 108/2014, 94/2016 and 35/2019.
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Montenegro® (Article 146 of the CC MN), and ¢) Northern Macedonia® (Article 127 of
the CC NM).

Otherwise, the CC FBiH calls this offense “Infanticide” (Article 169). The term
“infanticide” or “murder of a child” is commonly known in domestic and foreign legal
theory. This term is also known in the Criminal Code of Slovenia — “Infanticide”*®
(Article 119). Itis interesting that this criminal offense is not known today in the Criminal
Code of Croatial?, i.e. the Federal Republic of Germany*2.

This privileged murder exists when a mother takes the life of her child during childbirth
or immediately after childbirth under the influence of a condition caused by childbirth.
The CC FBiH envisages a slightly different manifestation of this offense, as the killing of
a child by the mother during or immediately after childbirth, whereby this offense is
characterized only by the time of taking the action of execution, but not the psychological
state of the mother at the time when the offense was committed, which has been caused
by very childbirth. On the other hand, the CC BDBIH envisages two privileged elements
in the deprivation of a child's life by the mother: a) the time the offense was committed -
during childbirth or immediately after childbirth, and b) the duration of the mother's
disorder caused by childbirth.

It follows from the legal description of this offense that its specific features, which at the
same time represent privileged elements, consist of: a) object of attack — a live-born child
- or the right to birth of a conceived child, b) perpetrator is a person with special personal
characteristics — mother of a born child, and c) time of taking the action of execution —
during or immediately after the childbirth.

The object of the attack of this offense is a live-born child (the right to birth of a conceived
person as a basic human right), regardless of whether he was capable, whether he has all

8 “Official Gazette of the Republic of Monte Negro” Nos. 70/2003, 13/2004, 47/2006, 40/2008, 25/2010,
32/2011, 64/2011, 40/2013, 56/2013, 42/2015, 58/2015, 44/2017, 49/2018 and 3/2020.

® “Official Gazette of the Republic of Macedonia” Nos. 37/96, 80/99, 4/2002, 43/2003, 19/2004, 81/2005,
60/2006, 73/2006, 7/2008, 139/2008, 114/2009, 51/2011, 135/2011, 185/2011, 142/2012, 166/2012, 55/2013,
8272013, 14/2014, 27/2014, 28/2014, 28/2014, 41/2014, 115/2014 i 132/2014, 160/2014, 199/2014, 196/2015,
226/2015, 169/2016, 97/2017, 170/2017 and 248/2018.

10 “Official Gazette of the Republic of Slovenia” Nos. 55/2008, 66/2008, 39/2009, 91/2011, 55/2014, 6/2016,
38/2016, 27/2017, 23/2020, 91/2020, 95/2021 and 186/2021.

1 «Official Gazette of the Republic of Croatia” br. 125/2011, 144/2012, 56/2015, 61/2015, 101/2017, 118/2018,
126/2019 and 84/2021.

12 «Strafgesetzbuch — StGB was enacted in 1871 (RGBL.S.127): Strafgesetzbuch — StGB (2012). Deutcher
Taschenbuch Verlag, Miinchen, 113-116.
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physical characteristics, provided that the birth was completed according to medical
science and practice. Otherwise, it may be another criminal offense (illegal termination
of pregnancy).

The perpetrator of this specific criminal offense can only be the mother of a newborn who
is in a special “state” (CC FBiH) or who has a “disorder” (CC RS and CC BDBiH). This
disorder (condition) manifests itself in a greater or lesser state of physical or mental
discomfort, pain, exhaustion and fear that childbirth entails. Other persons who possibly
participate in undertaking the act of committing an offense (killing a child) are not
responsible for this, but for another criminal offense of deprivation of life.

Identical solutions are provided by the legislations of Serbia and Montenegro. A specific
solution is known in the legislation of: a) Northern Macedonia, where the commission of
an offense is required in the following circumstances — “in a state of disorder caused by
childbirth”, and b) Slovenia, where the deprivation of life of a child was committed
“immediately after birth while still under its influence”.

Childbirth begins with pregnancy pains, rupture of the amniotic sac and rhythmic
contractions of the uterus that push the baby to separate from the mother's body. When
the condition (disorder) lasts after childbirth that was caused by it and when it is in a
cause-and-effect relationship with labor, it is an issue that the court resolves based on the
findings and opinion of a forensic psychiatrist in a particular case. In terms of guilt, the
crime can only be committed with intent.

For this crime, according to all legal solutions in Boshia and Herzegovina, the same
punishment is prescribed — sentence of imprisonment for a term of one to five years
(which guarantees the principle of equality of citizens before the law as a constitutional
principle).

For the criminal offense of murder of a child at birth, the legislation of the countries of
the region provides for different punishments: a) sentence of imprisonment for a term of
six months to five years (Serbia, Montenegro), b) sentence of imprisonment for a term of
three months to three years (Northern Macedonia), and c) sentence of imprisonment for
up to three years (Slovenia). Of all the criminal legislations, only in Northern Macedonia
punishment is explicitly provided for the attempt to commit this criminal offense (Article
127, paragraph 2). This punishment in other analyzed legislations arises from the general
solution that an attempt to commit a criminal offense, for which prescribed sentence is

283



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

imprisonment for up to five years (or up to three years), is punishable even when it is not
explicitly prescribed.

4.2. Comparative legislation

The murder of a child during childbirth under different names, with different content,
description and characteristics, is also known in other modern criminal legislations in
Europe.

The Criminal Code of Estonia®® provides for the murder of a child at birth among criminal
offenses against life (Article 116) (Merusk, Pilving, 2013: 392-395). This crime, for
which a sentence of imprisonment for up to five years is prescribed (without specifying a
special minimum), consists of the following privileged elements (Kerrkandberg, 2011:
276-280): a) the perpetrator can only be a specific person - mother, b) a passive subject
is live-born perpetrator's child, c) the action of execution is undertaken with intent as a
form of guilt, and d) the action of execution is undertaken at a certain time - during
childbirth or immediately after birth (Lisvic, 2010: 356-358). Here, the legislator does not
determine, as an element of the crime, that the perpetrator - mother is in a special state
caused by childbirth. This means that the legislator assumes that every childbirth carries
trauma for the mother, and that her behavior during or immediately after the childbirth
should be privileged, even when she deprives her newborn child of life in such a state
(Zapevalov, Mancev, 2001: 107-109).

The Criminal Code of Italy** provides for privileged murders in the system of criminal
offenses against life (Aleo, Pica, 2012: 389-390). Privileged murder under Article 578 of
the Criminal Code is infanticide "Infanticido del consenziente". The crime is committed
by the mother who causes the death of her newborn immediately after his birth or fetus
during birth or if the death of the newborn occurred due to his material and moral neglect
(Fiorella, 2013: 489-492). This privileged murder is characterized by the following
elements (Pagliaro, 2007: 223-225): a) the perpetrator can only be the mother, b) the
passive subject or victim is alternatively defined as: a) the newborn - when the childbirth
is complete, and b) the human fetus - when childbirth is still ongoing, c) the action of
causing death is taken at a certain time (Padovani, 2012: 441-444).

13 Karistusseadustik (Luhend Kar S) RT 12001, 61, 364.

14 Legge 10. Ottombre 1930. No. 1398. Testo coordinate ed aggiornate del Regio Decreto Legge 20.3.2016. No.
20 e 8.Marzo 2017. No. 24.
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The law distinguishes between two points in time for taking an action of execution. These
are (Pagliaro, 2016: 298-300): after the childbirth is over and while the childbirth is still
ongoing, and the death of the newborn occurs due to special reasons (motives) of the
mother - due to material and moral neglect of the newborn. It is important that these
reasons exist on the mother's side during and after childbirth. At the same time, the law
does not require for the existence of this crime any special “mental” state of mother that
is caused by or in connection with childbirth (Caraccioli, 2005: 303-305). A sentence of
imprisonment for a term from four to 12 years is prescribed.

For criminal political reasons, the law provided for the possibility of milder punishment
(Mantovani, 2011: 178-180) of the perpetrator - the mother, if the action of causing death
of a newborn or fetus was taken in order to save mother's life. When giving preference to
one of the protected goods: a) a newborn or a fetus, or b) the life of the mother, the
legislator took the position that even in such a case there is a criminal offense, but a milder
punishment can be imposed. Therefore, here the “prevailing interest” is not a basis that
excludes illegality of committed crime, but only a basis for mitigation of punishment. In
this case, the perpetrator can be imposed a milder sentence in term of one to two thirds of
the legally prescribed punishment (Group of authors, 2008: 403-405).

The Criminal Code of Latvia in Chapter XII entitled “Causing Death” recognizes several
criminal offenses of murder (Lukashov, Sarkisova, 2001: 143-145). These acts emphasize
“Murder of a child at birth” (Article 119). This crime is punishable by the sentence of
imprisonment for up to five years (Clarita Pettai, Pettai, 2015: 316-318). The crime was
committed by a mother who, during or immediately after childbirth, under the influence
of caused psychological or physiological condition, deprives her newborn child of life
(Pettai, Ziekinka, 2003: 398: 401).

The Criminal Code of Lithuania®® in Chapter XVII “Crimes against life” prescribes
criminal liability for the destruction of another person's life. The criminal offense of
“Murder of a newborn” (Article 131) is also envisaged here (Piesliakas, 2008: 169-171).
This crime is performed by a mother who kills her child during childbirth (Russel, Cohn,
2013). A sentence of imprisonment for up to five years is prescribed for this crime.

Article 149 of the Criminal Code of Poland*® provides for a privileged murder called
“Child Murder” (Andrejew, Swida, Wolter, 2012: 312-315). This crime, for which a

5 Valstybés zinios No. VI11-1968.
16 Kodeks karny 6. czerwca 1997., Dz. U z 1997., r. Nr 88. poz 553., Nr 240. poz. 1431 z 2012.
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sentence of imprisonment for a term of three months to five years is threatened, consists
of the following privileged elements (Himmetreich, Krumm, Staub, 2013: 367-369): a)
the perpetrator can only be a specific person - the child's mother, b) action of deprivation
of life is undertaken at a certain time - during childbirth, therefore, while the childbirth is
still ongoing (not yet completed), c) the object of the attack is a live-born child, and d) at
the time the action depriving a child of his life was taken, the mother should be in a special
condition (psychological and/or physical), which is “under the influence”, which is the
result of the previous process of childbirth, (Lewandowski, 2001: 512-515).

In the Criminal Code of the Russian Federation!’ in Section Seven entitled “Crimes
against the person”, in Chapter XVI entitled “Crimes against human life and health”
(ITpectymenns IpOTUB XU3HU U 300pOBEs) prescribes the crime of “Killing by a mother
of her newborn child” (Article 106) and sentence of imprisonment for a term of up to five
years. The crime is committed by a mother who during or immediately after childbirth or
in a mentally traumatizing situation or in a state of mental disorder that does not reach in
sanity deprives her newborn child of life (Papor, Ecakos, Uyuaes, Crenamun, 2007: 211-
214). The crime consists of the following privileged elements (®enocosa, Ckyparosa,
2005: 76): a) the perpetrator of the crime can only be a specific person (criminal offense
of a specific person or delicta propria) - the mother of a newborn. Only she can be
privileged to take the life in this case, while all other persons (including the child's father)
are responsible not for this, but for ordinary or aggravated murder, b) the passive subject
can only be a specific person — a newborn child of the mother as the perpetrator, and ¢)
the time of taking the action depriving the life of a newborn child (®exocosa, Ckyparosa,
2005: 76-77).

The Code here distinguishes two situations depending on the time of taking the action of
committing the crime. These are: 1) during or immediately after childbirth - when for the
existence of this form of crime it is sufficient to determine that the action of execution
was undertaken at a certain period of time - during or immediately after the childbirth.
When there is a moment “immediately” it is a factual issue that the court resolves in each
individual case on the basis of all objective and subjective circumstances, and 2) in a state
of mentally traumatizing situation or mental disorder that does not exclude sanity (Papor,
2008: 39-40). For the existence of this condition, it is necessary for the court to determine,
on the basis of the findings and opinion of forensic psychiatric expert, that the mother
(perpetrator of crime) was in a special mental state at the time of taking the action, which

1 Poccniickas razera No. 63/1996.
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the Code calls “psychotraumatic situation” or “mental disorder” for which it is assumed
to be in a cause-and-effect relationship with previously terminated childbirth. At the same
time, these mental states of the mother must not be of such intensity and duration as to
exclude sanity in the sense of Article 21 of the Criminal Code (Papor, 2008: 123-126).

Among the criminal offenses against life, the Criminal Code of the Slovak Republic®®
provides for an offense entitled “Vrazda novonarodené¢ho dietata matkou” (Trestny
zakon) or “child murder” (Ivor, 2011: 189-190). This offense is provided for in Article
146 of the Slovak Criminal Code (Samas, Stiffel, Tomson, 2010: 289-291). The offense
is committed by a mother who with intent (intentionally) Kills her newborn child during
or immediately after childbirth due to a mental disorder caused by the effects of childbirth.
The offense consists of the following privileged elements (Madliak, Mencerova, 2006:
161-163): a) the perpetrator is the mother, b) the victim is the newborn child of the
perpetrator, c) the mother undertakes the action of execution with intent, d) the mother
undertakes the action of execution at a certain time - during or immediately after
childbirth, and e) at the time of taking the action the mother is in a state of mental disorder
that is caused (result of) by the effects of childbirth (Mencerova, 2013: 189-182).
Prescribed sentence for this offense is imprisonment for a term of four to eight years.

The Criminal Code of the Swiss Confederation?® in the Section one entitled “Crimes
against life and health” provides for the criminal offense of murder (Totung)
(Himmetriech, Krumm, Staub, 2013: 367-370). Article 116 of the Criminal Code
provides for an old criminal offense called “Child Murder” or infanticide - Kindestotung
(Cepebpennunkosa, 2002: 160). A sentence of imprisonment for a term of three years or a
fine is prescribed for this offense. The offense (Donatsch, Wohners, 2004: 189-191) is
committed by a mother who kills her child during childbirth or in the period after
childbirth when she was under its influence (Watter, 2007: 278-279).

The Criminal Code of Ukraine? in the Chapter Two entitled “Criminal offenses against
the life and health of a person” provides for basic, qualified and privileged forms of
murder (Korzanskyi, 1997: 278-280). Privileged murder (Article 117) entitled
“Intentional murder of a child at birth”. Prescribed sentence for this offense is sentence
of imprisonment for a term of up to five years. The offense is committed by a mother who

18 Criminal code, Official gazette No.300/2005...No0.224/2010.
19 StGB, Schweizerisches Strafgesetzbuch, Aktuell geltende Fassung 2013, 7. Auflage, Ziirich, 2013.

2 Kpuminanehuii xonekc Ykpainum — Bimomocti BepxoBHoi Paam VYkpainm, No. 25-26/2001...No.1492-
VI111/2016.
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intentionally (as a form of guilt) deprives her child of life during childbirth or immediately
afterwards (Baulin, Borysov, Tiutiuhin, 2015: 89-91). This criminal offense is
characterized by the following privileged elements (Kolavel, Thman, 2010: 417-420): a)
the perpetrator is only the mother, b) the victim is a live-born child, and c) the act of
deprivation of life is taken at a certain time - during childbirth or immediately after
childbirth (Novrotskyi, 2010: 112,114).

5. Conclusion

On the basis of universal and regional international standards that guarantee universal
protection of the right to life as one of the basic, fundamental human rights, modern
criminal legislations, including the positive legislation of Bosnia and Herzegovina since
2003, recognize criminal offense of murder in their criminal systems. Depending on the
circumstances under which the action of execution is undertaken, the manner or means
used, the characteristics of the perpetrator or victim, the scope and intensity of the caused
consequence, and the form of guilt of the perpetrator, there are: a) basic murder, b)
aggravated, and c) light, privileged murders. All of them cause death (killing) or
deprivation (taking) of life of another person.

A specific type of criminal offenses of murder are privileged offense for which certain
legislations do not even use the word “murder” but killing or causing death, thus
indicating a lower degree of severity and social danger, i.e. a milder form of guilt of the
perpetrator. For the existence of these offenses, the laws require the existence of one or
more privileged circumstances. Within the privileged forms of criminal offenses of
murder, child murder (infanticide) or deprivation of life of a child at birth occurs.

With more or less similar legal solutions, this criminal offense is characterized by the
following circumstances that give it a milder form of manifestation, for which the law
prescribes a milder punishment than for ordinary murder (sentence of imprisonment for
a term of up to three or five years — exceptionally, sentence of imprisonment for a term
of four to 12 years — Italy, or sentence of imprisonment for a term of four to eight years
— Slovakia, or a fine - Switzerland).

Regardless of the differences in the terminological definition of this offense, it is
characterized by: a) the capacity of the perpetrator - the mother of a newborn child, b) the
born child (provided that the birth is fully or partially completed), c) the time of taking
the action of deprivation of life - during childbirth or immediately after childbirth, and d)
the existence of a special “condition” or “disorder” on the part of the perpetrator, i.e.

288



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

“under the influence of psychological or physiological condition" (Latvia), “mental
disorder” (Slovakia) or “condition under the influence of childbirth” (Switzerland) ,
regardless of whether it is a result, a consequence of birth.

The modern criminal legislation of Bosnia and Herzegovina also lies on these positions,
envisaging this incrimination with the stated privileged characteristics.
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The paper primarily deals with the term “child”, with a special emphasis on the
position of the child in the criminal justice system of the Republic of Serbia, starting
from legal frameworks that guarantee the immediate application of the child’s
rights and the special protection of the child as a victim in criminal proceedings.
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INTRODUCTION

Children represent a particularly sensitive social category, which, considering the level
of psychophysical maturity, requires special protection, position and rights, the regulation
and immediate application, which is regulated by law. In the Republic of Serbia, the
Constitution, as the highest legal act of the state, specifically guarantees certain rights and
protection in relation to children, while over 80 positive legal regulations are relevant in
this field, which indicates the enhanced protection of children in relation to other
categories of society, which primarily stems from international legal acts, the
implementation of which the Republic of Serbia has committed itself to.

The “special” position of the child is particularly expressed in the criminal law sphere,
primarily because the basic and most important function of the criminal law is precisely
the protective function, and the child as a protective subject represents a person who, due
to his psychophysical (i)maturity, is in many situations more endangered than the elderly
persons, and also expressed the social need to react more strictly to endangering or
injuring the most sensitive age category, which is usually not capable of protecting itself.
In this sense, in the following text of the paper, the position of the child as an injured
party in criminal proceedings is discussed in detail.

On the other hand, the child as the perpetrator of the crime?, due to the standardized age
limit for bearing guilt in the sense of criminal law, is placed outside the framework of
criminal responsibility, which represents the most significant “particularity” of the child’s
position in the criminal justice system, and, apart from the prescribed measures from the
jurisdiction of the guardianship authorities, which affirm the principle of education in
relation to punishment, a systemic response on such behavior of the child is completely
absent. Although such a humanized approach towards children as perpetrators of criminal
acts is, on the one hand, justified and conditionally standardized on the international legal
scene, on the other hand, the question of the person injured by that act arises, as well as
his position in which there is no responsibility for the damage caused to him by such an
act. The fact that such an act is not considered a criminal act if it is committed by a child,
and therefore the criminal justice system, in a procedural sense, does not recognize
damaged side as a victim.

This wording was used for the purpose of introductory explanation of the position of the child in the criminal
justice system and to avoid burdening this part of the paper with conceptual clarifications, while in the following
text it is explained that a child cannot commit a criminal offense, even in linguistic terms, but an illegal offense
is defined as a criminal offense in the law.
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In addition to the above, the specificity of the criminal justice system that concerns
children is the prescribed mandatory specialization of professionals who come into
contact with children during criminal proceedings, in which way the criminal justice
system wants to protect the personality of the child from possible consequences that can
be produced by the criminal proceedings themselves when a child is in the role of victim
or witness.

THE TERM OF A CHILD

The term “child” was mentioned for the first time in some of the international documents
by the League of Nations, namely in the Declaration on the Rights of the Child from
1924.2 from which the very definition of the child was omitted, but some of the most basic
rights of the child were exclusively mentioned, especially apostrophizing that humanity
owes the child the best. For the first time, we meet the definition of a child in this sense
with the adoption of the Convention on the Rights of the Child® adopted at the UN General
Assembly on November 20, 1989.4 where it is defined that a child is any human being
who has not reached the age of eighteen, if, according to the law applies to a child,
adulthood is not attained earlier. Therefore, in this way, the possibility was left for the
national legislations to independently regulate the age limit of the child in more detail.
Our legislation, in terms of the age limit, defines the term “child” differently, directly or
indirectly, in different legal areas, in the sense of regulating the position and protection
of the rights and personality of the child from the sphere of each legal area individually.
Thus, the Constitution of the Republic of Serbia® does not contain a provision that
precisely defines the age limit for defining the concept of a child, but from the provision
of Article 37, which prescribes that majority is attained upon reaching the age of eighteen,
it can be indirectly concluded that persons who are younger from the age of eighteen are
considered children, which further leaves the possibility for laws, as acts of lower legal
force, to define in that age frame what is meant by the term “child” in the areas they

2 Geneva Decleration of the Rights of the Child, adopted 26 September 1924, League of Nations,
https://www.un.documents.net/gdrc1924.htm (accessed 03.08. 2022.)

3See more in the paper Savi¢ 1., “30 years of the convention on the rights on the child - changing environment”,
Yearbook human rights protection-protection of the right’s of the child “30 years after the adoption of the
convention on the rights of the child”, num. 2, Institute of Criminological and Sociological Research, Novi Sad,
2019, p.302.

4 Law on Ratification of the United Nations Convention on the Rights of the Child, Official Gazette FRY -
International agreements, No. 15/90, Official Gazette of the FRY - International Agreements, No. 4/96, 2/97.

5 Constitution of the Republic of Serbia, Official Gazette of the RS, No. 98/2006, 115/2021.
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regulate. The concept of a child is similarly regulated in the Family Law (hereinafter
reffered to as FL) ® in Article 11, paragraph 1, which stipulates that majority is attained
upon reaching the age of eighteen, and again it can be indirectly concluded that all persons
under the age of eighteen are considered children, especially bearing in mind that the law,
when regulating rights and obligations in relation to the child’s psychophysical maturity
and abilities, and in relation to parents and third parties, also uses the term “child” in that
age range. Criminal matters are more precise in this sense, so Criminal code’ (hereinafter
reffered to as CC) in Article 112, par. 8, 9 and 10 determined the meaning of the terms
“child”, “minor” and “minor person”. According to the aforementioned provisions of the
CC, a child is considered a person who has not reached the age of fourteen, a minor is a
person who has reached the age of fourteen and not reached the age of eighteen, while a
minor person is a person who has not reached the age of eighteen. Therefore, the term
“minor” is a generic term for children and minors. These terms are mentioned in the very
title of the Law on Juvenile Offenders and the Criminal Protection of juveniles®
(hereinafter the Law on Juveniles), as well as in its content. Thus, Article 2 of the Law
on Minors is dedicated to children - persons up to fourteen years of age, according to
whom the possibility of imposing criminal sanctions is excluded, while Article 3 repeats
the aforementioned definition of minors from the CC, but further minors are “divided”
(classified) into younger minors (persons who have reached the age of fourteen at the
time of the commission of the criminal act, but not yet reached the age of sixteen) and
older minors (persons who have reached the age of sixteen at the time of the commission
of the criminal act, but have not reached the age of eighteen).® When calculating years of
age, the day, month and year of birth of a person are taken into account, as well as the
day, month and year when he committed the act, whereby a certain number of years of
age of a person ends with the passing of that day of the last year which, according to its
number corresponds to the day of his birth”.1%In this sense, as stated in the decision of the
Supreme Court of Serbia 39/93, “if a minor - a child committed a criminal offense on the

¢ Family Law, Official Gazette of the RS, N0.18/2005, 72/2011 — other law, 6/2015.

 Criminal code, Official Gazette of RS, No. 85/2005, 88/2005 - cor., 107/2005 - cor., 72/2009, 111/2009,
121/2012, 104/2013, 108/2014, 94/2016, 35/2019.

8 Law on juvenile offenders and criminal protection of minors, Official Gazette of the RS, no. 85/2005.

® The aforementioned Article 3 of the Law on Minors also defines the concept of a younger adult, but that
category of persons is not the subject of this paper. By the way, FL also uses the terms younger minor and older
minor, but in a different meaning compared to the criminal legislation. According to the FL, a younger minor
is a child who has not reached the age of 14, while an older minor is a child who has reached the age of 14
(Article 64, paragraphs 1 and 2 of the FL).

2 Draki¢ D. On the criminal responsibility of minors, Izdavatka knjizarnica Zoran Stojanovié, Sremski
Karlovci-Novi Sad, 2010, p. 22.
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day of his fourteenth birthday, the proceedings against him should be suspended”,'* which
means that such a person on the day of his the fourteenth birthday is considered a child.

The above points to the need to adopt a law (the Law on the Rights of the Child is being
prepared) which will define the concept of a child, which will be generally accepted at
the level of national legislation.

THE CONSTITUTION AS A CROWN GUARANTEE
OF THE CHILD’S RIGHTS

The Constitution of the Republic of Serbia was adopted at a republican referendum held
on November 28 and 29, 2006 and promulgated by a decision of the National Assembly
adopted on November 8, 2006. As we have already mentioned, the Constitution does not
specify a clear age limit that refers to the definition of the concept of a child, but by
interpreting the provisions of Art. 37, which prescribes that majority is attained at the age
of 18, can indirectly conclude that all persons under the age of 18 are considered children.
We believe that precisely the lack of a precise definition of the concept of a child in the
Constitution of the Republic of Serbia led to the fact that our legislature did not adopt a
universally valid concept of a child, so different laws use different age limits that refer to
children. On the other hand, the current Constitution from 2006, with a special Article 64
entitled “Child’s Rights”, for the first time in the history of constitutional law, singled out
and grouped the special rights of children, guaranteeing their immediate application.
Namely, Article 64 stipulates that children enjoy human rights appropriate to their age
and mental maturity, that every child has the right to a personal name, registration in the
birth register, the right to know their origin and the right to preserve their identity, and
that children born out of wedlock have the same rights as children born in wedlock. Also,
in addition to the rights of the child, this article also stipulates that children are protected
from psychological, physical, economic and any other exploitation or abuse.

In addition to the aforementioned article, the Constitution of the Republic of Serbia
guarantees special rights to children in various spheres of life in other articles, so Article
66, which refers to the special protection of the family, mother, single parent and child,
prescribes that the child in the Republic of Serbia enjoys special protection in accordance
with the law, that special protection is provided to children who are not cared for by their
parents and to children who are impaired in mental or physical development, and that

M Peri¢ O. Commentary on the Law on Juvenile Offenders and Criminal Protection of Juveniles, Official
Gazette, Belgrade, 2005, p. 22.
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children under the age of 15 cannot be employed, nor, if they are under the age of 18,
they cannot work in jobs harmful to their health or morals. Article 68, which regulates
health care, prescribes, in terms of children’s rights, that children receive health care from
public revenues, if they do not receive it in another way, in accordance with the law.

The last paragraph of Article 64 of the Constitution of the Republic of Serbia stipulates
that the rights of the children and their protection are regulated by law; however, to date
the Law on the Rights of the Child has not been adopted.

CAN A CHILD BE ‘GUILTY’?

Pursuant to Article 112. 8 of the CL, a child is a person who has not reached the age of
fourteen. A child can exhibit various forms of delinquent behavior, i.e. violations of legal
or misdemeanor norms, but it is a generally accepted standard that a child which is
fourteen'? years old is socially, emotionally and intellectually immature, and therefore
incapable of taking responsibility for their actions.

The Criminal Code already stipulates in its basic provisions that criminal sanctions cannot
be imposed on a person who was under fourteen years of age at the time the crime was
committed (Article 4, Paragraph 3 of the Criminal Code). However, the question of the
capacity to bear the guilt of a person under the age of fourteen relies on the elementary
construction of the criminal act itself.

Namely, for an act to be a criminal act, the following conditions must be met cumulatively
(Article 14 of the CC):

that there is human action;

that it is prescribed by law as a criminal offense;
that it is illegal,

that there is guilt in relation to the act

PwbdpE

12 In comparative law, it can be noted that the age limit for the capacity to bear guilt ranges from seven to
eighteen years, and that in some states it is absolute and in others it is relative in nature. In the Republic of
Serbia, as mentioned, the age limit of fourteen years is prescribed and it is of an absolute character, i.e. it is
taken as an established age limit and it is not approached to examine and determine the degree of maturity of
the child in each specific case.
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When determining whether a criminal offense has been committed, one must go through
all four elements, in the order in which the legislator positioned them, with the first three
elements representing objective elements, while the fourth element, the perpetrator’s
guilt, represents a subjective element and without it one act cannot be considered a
criminal act in its full objective-subjective conception. When determining whether an act
is a criminal act, in the event that the perpetrator is a person under the age of fourteen, the
first three elements could hypothetically be fulfilled, i.e. that there is an act of a man, that
the act is prescribed by law as a blood act and that the act is illegal, that is, there would
be an act in an incomplete, objective sense. However, for the existence of a criminal
offense, it is necessary to establish the guilt of the perpetrator. Guilt as a subjective
element of a criminal offense is lacking in children because they have not reached the
necessary level of maturity. In order to understand the child’s inability to bear the blame
for his actions, we will look at the very elements of guilt in the criminal sense. The
elements of guilt are reasonableness, intent (or negligence when provided for by law) and
awareness of the prohibition of one’s act. If each element is considered individually in its
essence, it cannot be stated as a general conclusion that children are insane, nor that they
always act without intention, that is, negligence where the negligent form of the crime is
also prescribed, nor that they are not aware of the prohibition in any case. In the sense of
the above, it is an acceptable opinion that setting an irrefutable assumption that children
are the perpetrators of a criminal offense, i.e. an offense that by its features corresponds
to a criminal offense, automatically by not having reached a certain age, is not justified,
and it is not even possible. In the same way, it cannot be argued that children, due to their
age, are not aware of the prohibition of their actions, given that acts such as theft or
murder are also known as prohibited acts to the population under 14 years of age, given
their pronounced character of unacceptable social behavior. In this sense, it can be
concluded that the rules that are valid for determining the guilt of persons over the age of
fourteen, which are reduced to the examination of the existence of the necessary elements
of guilt, do not apply to perpetrators who are younger than the age of fourteen, considering
that in that case it is not even approached in determining the existence of guilt, their
inability to bear guilt is assumed considering the legally prescribed age limit, which is
accepted in our criminal justice system as the limit of a person’s complete psychological
immaturity.*®

23 In this connection, prof. Vukovi¢ points out that “apart from insanity, a person can be incapable of guilt on
the basis of insufficient maturity”, and that in our law persons who have not reached the age of 14, i.e. towards
the children, “according to the irrefutable legal presumption” it is impossible to impose any criminal sanctions.
Vukovi¢ 1. Criminal law - general part, Faculty of Law, University of Belgrade, Belgrade, 2021, p. 232.
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Also, although the law stipulates that no sanction can be imposed on persons under the
age of fourteen, it clearly follows from this that no criminal proceedings can be conducted
against these persons either, because the imposition of a criminal sanction is the final
outcome of criminal proceedings and only the conduct of criminal proceedings without
the possibility of possibly imposing a sanction would be pointless.

From the above, it follows that in the sense of criminal law “a child cannot be guilty”,
and although this linguistic formulation indicates that the child, as the perpetrator of an
act corresponding to a criminal act, lacks the element of guilt as a mandatory element of
a criminal act, fundamentally, we consider it more correct to conclude that a child, due to
his immaturity* is incapable of bearing guilt.

In misdemeanor proceedings, as well as in criminal proceedings, no misdemeanor
proceedings may be conducted against a minor who was under fourteen years of age at
the time he committed the offense (Art. 71, paragraph 1 of the Law on Misdemeanors)?*®,
and if during the proceedings it is established that the minor was under 14 years of age at
the time of the misdemeanor, the misdemeanor proceedings will be suspended (Art. 299
of the Law on Misdemeanors). Although the Criminal Code binds the age limit to the
impossibility of imposing criminal sanctions, and the Law on Misdemeanors sets the age
limit in relation to the possibility of conducting misdemeanor proceedings, it is essentially
the same, that is, persons under the age of fourteen are excluded from the scope of
responsibility by the criminal and misdemeanor legislation. However, unlike criminal
legislation, the Law on Misdemeanors regulates parental responsibility, that is, the
responsibility of the adoptive parent or guardian of a child for a misdemeanor (Article 72
of the Law on Misdemeanors). In paragraph 1 of the aforementioned article, it is foreseen
that when a child commits a misdemeanor (a person under the age of 14 in the sense of
the Law on Misdemeanors) for failing the supervision of the parents, adoptive parents, or
guardians, and these persons were able to perform such supervision , the parent, adoptive
parent or guardian of the child shall be punished for the offense as if they had committed

 That’s how Prof. Skuli¢ states: “Such perpetrators simply lack a certain age as a completely objective fact
that does not need to be evaluated and explained in any way in a qualitative sense.” It is a purely objective and
quantitative criterion. A person who was not fourteen years old at the time of committing the act may be
individually extremely mature and intelligent, meet all the necessary conditions that formally relate to
intellectual and volitional capacity, but he cannot be guilty, because he simply does not have the appropriate
age.” Skuli¢ M ., op.cit., p. 25.

5 Law on Misdemeanors, Official Gazette of the RS, no. 65/2013, 13/2016, 98/2016 - CC decision, 91/2019,
91/2019 — oth.law.
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it themselves. The possibility of performing parental, adoptive, or guardian duties is
determined in each specific case.

In the theory, there are opinions that this way of regulating the misdemeanor liability of
parents for misdemeanors committed by their child “is, in fact, objective misdemeanor
liability”, because the liability is based “on the fact that the parent is not punished for the
misdemeanor of failing to supervise properly, but is punished as if committed the offense
himself”.*6Also, the Law on Misdemeanors (Article 72, Paragraph 2) provides that the
law may stipulate that the parents, adoptive parents, guardian, or foster parent of a minor
between the ages of fourteen and eighteen will be held responsible for a misdemeanor
committed by a minor if it is committed a misdemeanor resulting from failure to supervise
a minor, and they were able to exercise such supervision. Therefore, this responsibility
must be specifically provided for in the law'’. In this case, there is a departure from the
principle of guilt (individual subjective responsibility),® because in addition to the minor
as the active and "responsible” subject of the offense, his parents, adoptive parent,
guardian, or foster parent are also punished for the offense”.!® Otherwise, in addition to
parents, adoptive parents, guardians or foster parents, the law may stipulate that other
persons who are required to supervise the minor who committed the offense will also be
held responsible for minor offenses (Article 72, paragraph 3 of the Law on
Misdemeanors).

CHILDREN IN CONFLICT WITH THE LAW

In recent times, due to a number of factors of the modern age, and above all due to easy
and uncontrolled access to multimedia content with elements of violence and aggression
and the appearance of the virtual platform of social networks, which is often misused and
has a negative impact on minors, there has been an increase in juvenile delinquency and

16 Ristivojevié B., Mili¢ L., “Liability of parents for offenses committed by their offspring”, Annals of the Faculty
of Law in Belgrade, no. 1/2016, p. 160-161.

1 Law on road traffic safety (Official Gazette of RS, No. 41/2009, 53/2010, 101/2011, 32/2013 - decision of
the US, 55/2014, 96/2015 - other law, 9/2016 - decision of the US , 24/2018, 41/2018, 41/2018 - other laws,
87/2018, 23/2019 and 128/2020 - other laws) stipulates that if a child commits a violation of road traffic safety
regulations, he will be fined prescribed for the offense committed by the parent, adoptive parent, or guardian of
the child, as if he had committed the offense himself, if the offense was committed due to the failure of due
supervision. However, if a protective measure, i.e. penalty points, is to be imposed on a parent, adopter, or
guardian for a specific offense, they will not be imposed.

8 Ristivojevié¢ B. Milié L., op.cit., p. 161. Corovié¢ E., Misdemeanor Law (according to the Law on
Misdemeanors from 2013) - authorized lectures, Novi Pazar, 2015, p. 17, retrieved from:
http://www.dunp.np.ac.rs/wp-content/uploads/2018/12/18.pdf (accessed on September 14, 2022).

* Roposuh E., op.cit., 17.
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that with pronounced elements of brutality and aggressiveness. However, children, i.e.
persons under the age of fourteen, remain outside the scope of any responsibility for their
actions, while persons between the ages of fourteen and eighteen can be held accountable
but in a special procedure that is of a protective nature in relation to the perpetrator and
is more aimed at providing assistance to the perpetrator to leave the delinquent model of
behavior, but towards punishment or sanctioning of the same for the act he committed.

However, although the position of the child as the perpetrator of an illegal act is
humanized in the criminal procedure, which is defined as a criminal act in the law and, in
layman’s terms, such illegal behavior is “forgiven”, the question arises of the position of
the injured party and the absence of his satisfaction that the perpetrator of the act bears
the sanction for the “damage” he suffered.

In this sense, we believe that there is a need to especially intensify the formal action of
the relevant institutions on the prevention of child delinquency (special and general
prevention)?. Practice has shown that, in our environment, the investigative body is most
present in individual or special prevention, that is, when the goal of preventive action is
the social and family-legal protection of juvenile offenders, resocialization and
prevention of recidivism. Family legal protection is particularly related to the population
of children who commit criminal acts, and in this sense, the forms of family law measures
that can be applied in relation to child perpetrators of criminal acts and their families
(parents) are: supervision over the exercise of parental rights, deprivation of parental
rights, foster care and custody of the child?.

There are several opinions and positions on the most appropriate way to respond to the
increase in child delinquency. Thus, in theory, advocates of the idea that it is necessary
to lower the lower limit of criminal responsibility are appearing more and more. However,
this idea has been criticized for the reason that it is not popular to change the age limit for
criminal responsibility, especially bearing in mind that international conventions on
protecting the rights of children insist that the lower age limit for criminal responsibility

2 More about that is in the paper Kambovski V. “Open questions of building a new concept of justice for
children”, Yearbook human rights protection-protection of the right’s of the child “30 years after the adoption
of the convention on the rights of the child”, num. 2, Institute of Criminological and Sociological Research,
Novi Sad, 2019, p.12.

2 Jugovié A., Brki¢ M., “Social protection and prevention of juvenile delinquency: roles, controversies and
good practices”, Faculty of Political Sciences - Yearbook, no. 2010, p. 438-439.
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be set as high as possible and clearly established?, so frequent changes to it, especially
descending it, in that sense would not be popular.

On the other hand, there are models of countries that have introduced the “criminal
responsibility” of parents for the actions of their children, given that it is considered that
due to insufficient parental involvement and responsible upbringing of the child, the child,
as intellectually immature, committed an illegal act and that the sanction should be borne
by the child’s parents. This model is justified precisely in the fact that the injured party
also deserves some kind of satisfaction of justice, and in the trend of a child protection,
the system sanctions parents as responsible persons for the child’s actions. Criticisms of
this model are reflected in the unacceptability of the position that parents are necessarily
and without exception responsible for the actions of their children, given that, in addition
to “home upbringing”, there are other factors beyond the parents’ control that can also
affect them, i.e. insufficient commitment of parents can be due to reasons which the parent
cannot influence (illness, poverty, etc.) .

22 |n particular, the UN Convention on the Rights of the Child imposes an obligation on the signatory states to
establish the lowest age limit below which children cannot be considered criminally responsible (Article 40,
Paragraph 3, ltem a).

2 As stated in the previous text, in domestic law, the Law on Misdemeanors established misdemeanor liability
for parents, adoptive parents or guardians of a child, when the child committed a misdemeanor due to neglecting
the duty of supervision of the parents, adoptive parents, or guardians, and these persons were able to supervise,
while in criminal law such responsibility does not exist. However, in our criminal law, the criminal
responsibility of parents for the activities of their children could be established based on the rules on criminal
acts of omission. In this sense, in the judgment of the District Court in Belgrade Kz. 1578/93 0f 26.11.1993. on
the occasion of the judgment of the Municipal Court in Obrenovac K. 376/92 of May 25, 1993. year, it says:
“As a general dangerous tool that causes danger to people’s bodies, the air rifle that the defendant gives to a
minor twelve-year-old who shows it to his friends at his birthday party, where it causes a fire, then the devil hits
one of the minors in the eye, which causes blindness eye, and the basic criminal offense turns into a criminal
offense from Avrticle 194 paragraph. 3 in connection with Article 187 paragraph 4 in connection with paragraph
1 of the Criminal Code”. This example is explained in the literature as follows: “In this example, it is, in fact,
about the commission of a criminal offense through inaction.” Namely, the perpetrator, contrary to the
provisions of the Law on Weapons and Ammunition (ZOOM), made an air rifle available to his child. According
to the provisions of this Law, it is forbidden to give weapons to others in service (Article 14) and the obligation
of the owners to store weapons in a way that prevents others from getting into their possession is established.

of the same (Art. 12). In addition, there was a diabola in the air rifle. In this way, a dangerous situation was
created. In addition to not complying with the aforementioned legal provisions, the perpetrator failed to
supervise the child’s behavior. If he had supervised his behavior, he could have turned the barrel of the gun in
a direction that would not endanger the lives and bodies of others.” See: Corovi¢ E., Criminal offense of causing
danger, State University in Novi Pazar - SVEN, Novi Pazar - Ni§, 2009, p. 95. Note: the numbers from the
quoted part of the decision and text refer to the previous Criminal Code and the previous Law on Weapons and
Ammunition. Also, if a person were to use a child to commit an illegal act that is defined as criminal by law,
there would be his liability as an accomplice due to, as it is pointed out, the theory of limited accessory, with
the fact that in some cases it could also be about indirect enforcement .See: Vukovi¢ L., op.cit., p. 233.
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Criminal law, precisely starting from all the specifics related to the developmental
psychophysical level of a person who has not reached the age of 14, very carefully
approaches the treatment of it, which are first reflected in terminological definitions and
then in every other aspect. Namely, the language of criminal law does not under any
circumstances classify a child under the term “defendant”, which is a general name for
the accused, suspect, accused and convicted, and a child cannot even in the conceptual
sense commit a “criminal act”. In the sense of the above, the Law on Minors in relation
to an act committed by a child uses the term “illegal act, defined in the law as a criminal
act”, that is, an act committed by a child does not formally represent a criminal act.

Based on the aforementioned fact that the law prescribes that no sanction can be imposed
on persons under the age of fourteen, and that no criminal proceedings can be conducted
against those persons, the question arises as to what happens to the proceedings, i.e.
reports in which children are in conflict with the law. Article 182 of 1. point. 2. The Code
of Criminal Procedure stipulates that the public prosecutor will dismiss the criminal
complaint by decision if it follows from the complaint itself that there are circumstances
that permanently exclude criminal prosecution. The fact that it is a child, that is, that the
perpetrator has not reached the age of 14, is considered to be one of those circumstances
that permanently exclude criminal prosecution.

Looking at the total statistics of reports filed against minors, it cannot be said that out of
that number, an insignificant number of reports were filed against persons under the age
of 14. Namely, for the purposes of this paper, it was determined that in the territory of the
High Public Prosecutor’s Office in Novi Pazar in the previous period (2017-2021), of the
total number of criminal charges filed against juvenile offenders, almost 10 percent of
criminal charges were filed against persons who were under the age of 14 at the time of
the crime. More about the total number of reports where children are reported, classified
by criminal offenses and age, is in the table below.

Year/ca 2017 2018 2019 2020 2021
crimes against life and body 1 2 1 0 2
crimes against property 6 2 7 8 3
criminal acts against public order 14 9 6 0 3
other 0 0 1 0 0
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Total number of reports against
children 21 13 15 8 8
Total charges against minors 180 134 209 123 134

Table 1: Tabular representation of the ratio of guilty pleas filed against children with the total number of
criminal reports against minors, classified by age and crimes within the jurisdiction of the HPO in Novi
Pazar.

Analyzing the above statistics, it is evident that it can be concluded that in the previous
five years there has been a noticeable decrease in the number of reports filed against
persons who have not reached the age of 14, however, this statistic should not be accepted
as a decrease in the crime rate for one reason. Namely, due to the fact that proceedings
cannot be conducted against these persons, the practice of acting public prosecutors has
recently become established to submit notifications about acts committed by children to
guardianship authorities in order to take measures within their competence, so that a large
number of these notifications, that is, the reports are not taken to the prosecutor’s office.

In this sense, it should be noted that social protection institutions, specifically centers for
social work, play a key, if not exclusive role in the system of formal social reaction to
child delinquency.

CHILDREN IN THE POSITION OF DAMAGED IN THE SENSE OF
CRIMINAL LAW

The concept of injured party in our positive law in the sense of criminal law is regulated
by the provisions of Article 2, paragraph 1, item 11 of the Code of Criminal Procedure?
(hereinafter referred to as the CPC), which defines that the injured party is a person whose
personal or property rights have been violated or endangered by a criminal act . Personal
rights primarily mean the right to life, mental and physical integrity, personal dignity,
freedom and security, legal certainty, equal legal protection, freedom of movement,
expression, as well as rights related to the right to work, marriage and others personal
rights. Property rights include, among other things, real and property rights, but also
property copyrights and rights to compensation for damages. As previously stated, in
order for someone to be considered injured in the criminal law sense, it is necessary that
any of the mentioned rights have been violated or threatened by a criminal act.

24 Criminal Procedure Code, Official Gazette of the RS, no. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013,
55/2014, 35/2019, 27/2021 - US decision, 62/2021 - CC decision).
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The participation of the injured party in the procedure is regulated by provisions that
prescribe what rights the injured party has during the procedure, so Art. 50 of the Code
of Criminal Procedure, it is stated in detail what rights the injured party has, and among
other things, it is stated that the injured party has the right to submit a proposal and
evidence for the realization of a property claim and to propose temporary measures for
its security, to point out the facts and to propose evidence which are important for the
subject of proof, to review the files and look at the cases, be informed about the rejection
of the criminal charge or the waiver of criminal prosecution, be instructed about the
possibilities of taking over the criminal prosecution and representing the prosecution,
attend the hearings, file an appeal for certain reasons, as well as other rights given to him
in the procedure.

All of the above generally refers to the rights of the injured party, without questioning
whether the injured party is an adult or a minor, i.e. a child, with the fact that Article 56
of the CPC regulates that, if the injured party is a minor, it is his legal representative
authorized to make all statements and undertake all actions to which the injured party is
authorized by law. Also, the legal representative, just like the injured party, is given the
right to take over all these actions through an attorney, with the fact that the attorney must
always be a lawyer.

Respecting certain specificities of this category of injured parties, there are special
procedural rules on the protection of minors, i.e. children as injured parties in criminal
proceedings, which can be grouped into several basic normative segments:

— The rule of mandatory specialization of all official actors of such criminal
proceedings;

— The principle of minimizing secondary victimization;

— Application of special rules for hearing minor victims;

— Prohibition of confrontation in order to prevent secondary victimization;

— Obligatory legal representation of the minor victim;

—  Special recognition rules;

—  The fundamental urgency of such criminal proceedings®

% M. Skuli¢ “Protection of children/minors as victims and witnesses in criminal proceedings”, In: Group of
authors, Protection of child victims and witnesses of criminal acts, IMG, 2014, p. 47.
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As stated in the previous lines, a person whose personal or property right has been
violated or threatened by a criminal act is considered to be the injured party in the criminal
law sense. However, all those consequences, which should first of all be considered the
consequences of the primary victimization of the injured party, should be distinguished
from the consequences that arise from the secondary victimization of the child as a victim
in the proceedings. There are different definitions of secondary victimization, but what
they all have in common is that secondary victimization is considered to be an aggravation
of primary victimization through a negative, i.e. wrong or inappropriate reaction of the
competent authorities. In order to prevent or minimize secondary victimization, based on
comparative rights and numerous international conventions, our legislator introduced
special provisions on the protection of minors as victims in criminal proceedings in the
third part of the Law on Minors. Due to the fact that secondary victimization should be
seen as a complex and serious problem, the legislator prescribed that the panel presided
over by the judge, the acting public prosecutor, as well as the officials of the internal
affairs bodies must have special knowledge in the field of children’s rights and the
criminal protection of minors.

Also, due to the fact that, by definition, certain criminal acts represent characteristic
criminal acts that cause a high degree of secondary victimization, the legislator in Article
150 of the Law on Juvenile Offenders and Criminal Protection of Minors enumerated
criminal acts in which the victim in the proceedings has special protection rights. This
primarily refers to the special protection of minors, and therefore also children, where
they appear as victims of crimes against life and body (serious murder and grievous bodily
harm), crimes against freedom and rights (kidnapping), criminal acts against sexual
freedom (rape, abuse of a vulnerable person, abuse of a child, abuse of position, illicit
sexual acts, pimping and facilitating sexual intercourse, mediation in prostitution,
showing, obtaining and possessing pornographic material and exploiting a minor for
pornography), crimes against marriage and family (extramarital union with a minor,
abduction of a minor, change of family status, neglect and abuse of a minor, domestic
violence, incest) crimes against property (theft, robbery, extortion), crimes against health
people (enabling the enjoyment of narcotic drugs) and crimes against humanity and other
goods for protected by international law (war crimes against the civilian population,
trafficking in human beings, trafficking in children for the purpose of adoption,
establishing a slave relationship and transporting persons in a slave relationship).

Respecting the general rule of prevention, i.e. minimizing secondary victimization, the
public prosecutor, the judge and the judges in the council must take into account the age
of the injured party, his personal characteristics, education and the circumstances in which
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he lives, all for the reason of avoiding possible harmful consequences of the procedure
for his personality and development . In this sense, it is prescribed that the examination
of minors is carried out with the help of a psychologist, pedagogue or other expert. This
is a norm of an instructive nature, so that the possible questioning of a minor in the
absence of these persons does not lead to a loss of evidentiary credibility. Special attention
is focused on the position of a minor who is being questioned as a witness and who has
been harmed by one of the criminal acts referred to in Article 150 of the Law on Minors,
where it is prescribed that the questioning can be conducted a maximum of two times,
and only exceptionally more times only for the purpose of the procedure. In view of the
development of technology, it is a general recommendation that, given the particularities
of the criminal offense and the characteristics of a minor, that person is examined using
technical instruments for sound and image transmission, without the presence of other
parties and other participants in the proceedings. If the acting judge so determines, then
the questioning will be conducted so that the minor will stay in a separate room, the parties
and other persons who have the right to do so, will ask him questions exclusively through
a judge, psychologist, pedagogue, social worker or other expert. This method of
questioning can also be carried out if a minor is questioned in the capacity of a victim-
witness in his apartment or another room. In any case, his testimony will always be read
at the main trial, that is, the recording of the interrogation will be played. Minors, that is,
children who are victims of crimes against sexual freedom, have a special need for this
type of protection. Namely, this is where the vulnerability of these people comes to the
fore because, in principle, it is about people who do not want to face the injured party, so
as not to relive that emotional suffering, in the form of a feeling of helplessness, exposure,
and ultimately shame.

As for the rules for examining witnesses at the main trial, Article 402 of the CPC,
paragraph 5, lists three types of witness examination, namely: basic, cross-examination
and additional witness examination. While in the basic and additional examination, by
the nature of things, no major problems are expected in the examination of minors, that
is, children, the possibility of cross-examination opens up the field of numerous
inconveniences for this category of witnesses. Cross-examination of witnesses is the
examination of witnesses undertaken by the party after the basic examination and,
according to the logic of the matter, is aimed at refuting parts of the statements obtained
during the basic examination In contrast to the basic and additional examination, in cross-
examination it is allowed to ask leading questions, and this is because the legislator in
Article 98, paragraph 3 of the CPC, which regulates the general rules of witness
examination, prescribed that the witness may not be asked questions that lead him to the
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answer, except when it comes to cross-examination. Therefore, without entering at this
moment into whether it is justified or not, given the possibility, to introduce cross-
examination of witnesses into our criminal proceedings, we still find that the legislator
had to somehow limit the possibility of cross-examination of minors, especially children
who are injured. First of all, it is a well-known fact that children are particularly
susceptible to suggestion, so this way of questioning, apart from the fact that it can be
very unpleasant, can also lead to the question of the credibility of the statement itself.
True, by introducing the status of a particularly sensitive witness?® the legislator in some
way tried to provide special protection for the personality, physical and mental state of
the witness, and set certain rules in the examination of these witnesses, however, we are
of the opinion that by leaving the possibility that this category of witness can be asked
suggestive questions, an omission is made because it can lead to their subsequent
traumatization. This is because a child, who is by nature sensitive to suggestive
influences, appears in the role of a witness - the injured party, and who, by the nature of
the proceedings, would be proposed by the public prosecutor who would conduct the
basic examination, and where after that the defense attorney and the defendant would be
given the opportunity to traumatize the child additionaly with suggestive questions.
Precisely considering that when standardizing the possibility of cross-examination, the
legislator failed to limit this type of examination to a certain category of witnesses, we
are of the opinion that in some future period, through changes in the law or new legal
solutions, it would be necessary to completely prohibit the possibility of asking suggestive
questions, if not to all minors, then most certainly to the children.?

As one of the special types of protection of minors, and above all children, the legislator
prescribed that if a minor is examined as a witness who is particularly sensitive due to the
nature of the criminal act, its consequences or other circumstances, that is, if he is in a
particularly difficult mental state, then it is forbidden to confront him and the defendant.
Given that the confrontation as an evidentiary action most often involves the presentation

2% The authority of the procedure may ex officio, at the request of the parties but also at the request of the witness
himself, pass a decision on a particularly sensitive witness for a person who, considering the age, life experience,
way of life, gender, state of health, nature, method or consequences of the commission of the criminal act, as
well as other circumstances that indicate that this is a particularly sensitive person. In that case, questions can
be asked to a particularly sensitive witness exclusively through the procedure body, treating him with special
attention, if necessary with the help of a psychologist, social worker or another expert, and this witness can also
be questioned using technical techniques. means, and all this in order to avoid the harmful consequences of the
criminal procedure for the personality, physical and mental state of the witness. (Article 103 and 104 of the
CPC)

2"More about that is in the paper M. Skuli¢, “The principle of publicity and the protection of privacy in criminal
proceedings”, Conference papers International Scientific Conference “Freedom, security: The right to privacy”,
Novi Sad, 2017, p.250,
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of statements already given, as well as that it is often of a conflicting nature, it can be said
that as such it does not have any special significance in the procedure. In addition, the
negative consequences of the confrontation in the sense of creating a “new conflict”
between the defendant and the child as the victim, can definitely influence the
strengthening of secondary, and in this case even the creation of tertiary victimization,
and therefore the prohibition of confronting the defendant and this category of minors is
very justified.

Also, the special rules of criminal proceedings from Article 150 of the Law on juvenile
perpetrators of criminal offenses and the criminal protection of minors are reflected in the
fact that a minor as the injured party must have an attorney starting from the first
examination. In the event that a minor as the injured party does not have a representative,
then the representative will be appointed from among lawyers who have acquired special
knowledge in the field of children’s rights and criminal legal protection of minors.
Although the legislator’s intention to protect minors in this way is fully justified, two
debatable issues arise with such a technically unclear provision. The first debatable issue
is whether the attorney chosen by the minor, i.e. his legal representative, must possess
special knowledge in the field of children’s rights and the criminal protection of minors,
or whether only the attorney appointed by the president of the court must possess this. If
we interpret this norm strictly linguistically, then this is definitely not set as a condition
for the chosen defender, which can be justified by the freedom of will of the minor
himself, that is, his legal representatives when choosing a representative. Otherwise, if it
were to be interpreted in such a way that the attorney must also have special knowledge
in the field of children’s rights and the criminal law protection of minors, it could
eventually lead to a situation where the procedural body prevents the minor, i.e. his legal
representative, from making a free choice, which would could be interpreted as
counterproductive in gaining trust among minors. Another debatable issue is that a minor
must have an attorney from the first hearing of the defendant. Namely, it is unclear what
the legislator meant by the term “from”, that is, whether the legislator meant that a minor
as the injured party must have an attorney before the hearing of the defendant begins, or
he will have to have an attorney only after the hearing of the defendant is completed, and
secondly, considering that the injured party as well as his attorney, according to the
general provisions of the criminal procedure, do not have the right to attend the first
hearing of the defendant. Nevertheless, this provision “from the hearing” should be
interpreted in the sense that a minor must have a representative even before the first
hearing, as this would enable an even more favorable position for this category of injured

310



YEARBOOK
HUMAN RIGHTS PROTECTION
FROM CHILDHOOD TO THE RIGHT TO A DIGNIFIED OLD AGE - HUMAN RIGHTS AND INSTITUTIONS

parties, regardless of the fact that the representative does not have the right to attend the
hearing.

In the end, the legislator also saw the need to provide special protection to injured minors
during identification, by obliging the court, as well as all the authorities that carry out this
evidentiary action, to act especially carefully, i.e. in a way that completely prevent the
defendant from seeing this minor.

THE SPECIAL ROLE OF THE PROSECUTOR’S OFFICE IN THE AIM OF
CHILD PROTECTION

By ratifying the Convention on the Rights of the Child, the Republic of Serbia undertook
to take care of its realization, i.e. to protect children’s rights and to improve the position
of children. In this sense, the obligation to provide the minor with such protection and
care as is necessary for the realization of his well-being, taking into account the rights
and obligations of his parents, legal guardians or other individuals who are legally
responsible for this purpose, includes all legislative and administrative measures.
However, in order to achieve this, states must ensure that all institutions, establishments
and services responsible for the care or protection of minors adapt to the standards
established by the competent authorities.

Considering the fact that the public prosecutor’s office is an independent state body that
prosecutes perpetrators of crimes and other punishable acts and undertakes measures to
protect constitutionality and legality, it certainly has a particularly important place and
role in achieving the protection of children. In order to achieve effective protection of
children, it is necessary that there is close and constant cooperation between the public
prosecutor’s office and other entities participating in the child protection procedure, and
the prerequisite for such cooperation is the legally defined roles of each participant. In
addition to the laws that regulate and define the roles of all authorities, it is necessary to
mention that our country has adopted a Special Protocol on the actions of judicial
authorities in the protection of minors from abuse and neglect. Among other things, this
protocol stipulates that in proceedings all authorities, including the public prosecutor,
have the interest of the injured minor in mind first and foremost. This refers first of all to
the perspectives of his further development, socialization, recovery, and especially
through actions and procedures that reduce secondary victimization to a minimum, which
is an important difference compared to usual criminal procedures. Specifically,
immediately after learning that a criminal offense has been committed in which a minor,
i.e. a child, has been harmed, the public prosecutor will order the police to urgently
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undertake certain evidentiary actions, first of all, order to discover and secure traces of
the criminal offense and objects that they can be evidence in the proceedings. At the same
time as collecting evidence about the criminal act, the public prosecutor is obliged to
consult with experts in the guardianship authority, to collect from them information about
the child and the family. He should simultaneously request such data from health,
educational and other institutions within their jurisdiction, all with the aim of obtaining
additional data about the child and his family for a joint, proper assessment of the risk of
victimization and taking appropriate measures.

As it has already been emphasized in the previous lines, the public prosecutor must have
special knowledge in the field of children’s rights and the criminal protection of minors.
In this sense, the constant participation of public prosecutors in specialized training is
necessary, where, first of all, special attention is paid to the approach that public
prosecutors have with minors, that is, children as injured parties. First of all, public
prosecutors are trained that minors must be freed from the fear of the court, so the public
prosecutor or another expert will familiarize the child with the area, show him the
building, computers, possibly give him juice or chocolate, some suitable toy, in order to
in that environment the child felt safe. The public prosecutor should explain to the child
what will happen in court in a way that he can understand, explain what is expected of
him and make sure that the child understands it. The examination must be adapted not
only to the child’s age and his personal characteristics, but also the vocabulary must be
adapted to his age in order for him to understand properly, as well as the tone of the voice,
so that all the time, in a soft voice, he simultaneously calms and encourages him to explain
the event or events that happened. At the same time, the public prosecutor should pay
attention to the behavior of the minor (facial expression, body movements, anxiety,
whether he shows fear towards parents or another family member, etc.) and adjust the
course of the hearing to the observed reactions of the minor person.?® Therefore, all this
indicates that public prosecutors have a special obligation to take care of the efficient and
effective protection of children and the exercise of their rights in criminal proceedings.

2 More about this and other recommendations for conducting interviews with minors can be found in the Special
Protocol on the Actions of Judicial Authorities in the Protection of Minors from Abuse and Neglect, since those
recommendations refer to the judge, and which should certainly be transferred to the prosecutor’s office when
the investigation is transferred to the prosecutor’s office. to public prosecutors.
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INSTEAD OF CONCLUSION

Given that the adoption of a law that will be the lex specialis, has been in the work for
years, and which will deal with the rights of the child in more detail, it is not possible at
this moment to pass any conclusive considerations on the status of the child in our
criminal justice system. Bearing in mind all of the above, it should first of all be
emphasized that the legislation of the Republic of Serbia defines the term “child” in
different ways, directly or indirectly, in terms of the age limit. While in principle in all
other legal areas the age limit is defined in indirect ways, we can conclude that in this
sense criminal matters are much more precise. Namely, in the previous sections it was
pointed out in several places what is to be considered under the term “child” in the
criminal law sense, and at the same time, the ways of regulating the position and
protecting the rights and personality of the child were shown. In principle, children can
appear in the criminal justice system as multiple subjects. However, as we have already
argued in the previous lines, regardless of the fact that they may be in conflict with the
law, children cannot be held criminally responsible. In this sense, children as subjects of
the criminal justice system most often appear as witnesses, and not so rarely as witnesses
of injured parties. Precisely, respecting certain specificities of this category of injured
parties, we emphasized that the legislator also recognized the special need to protect the
rights and position of children. This is first of all reflected in the standardization of the
obligation of specialization of all competent authorities in the acquisition of special
knowledge in the field of children’s rights, in order to preserve those rights. This is also
reflected in the legislator’s intention to prevent, or at least minimize, the occurrence of
secondary victimization of a child, through the application of special rules for the
investigation of minor victims, the prohibition of confrontation and special rules for
recognition, and through the obligation of legal representation of the minor victim by an
attorney.

Since the regulations that regulate the concept and status of the child in our criminal
justice system, and we are primarily referring to the Code of Criminal Procedure and the
Law on Minors, were enacted over a long period of time, it is no wonder that there are
certain conflicting norms and that they certainly represent the basis for certain ambiguities
in this certainly sensitive area. While waiting for the legislator to pass the laws that are
being announced in the coming period, at this moment there is no possibility to make a
final conclusion that the status of the child in the criminal law sense is regulated in the
best possible way. Therefore, there was a need to point out the facts that there is an
intention of the state to improve the position and protection of children’s rights, but also
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to point out certain illogicalities, primarily some technical omissions, all with the aim of
an even more qualitative way for regulating this area.
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A STUDY OF OMISSION CRIMES INVOLVING
CHILDREN AS VICTIMS IN JAPAN

This article discusses the issue of omission crimes in Japan, focusing on cases in
which children are the victims. Omission crimes are often committed by the
dominant person in the power relationship, such as guardians, supervisors and
parents. As a result of power imbalance, children are often the victims. When
considering the protection of children under criminal law, consideration of
omission crimes cannot be avoided. A number of theoretical problems exist with
omission crimes. The purpose of this paper is to examine these theoretical issues
and to contribute to comparative law on the issue of omission crimes involving
children as victims.
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1. Introduction

1.1. This article discusses the issue of omission crimes in Japan, focusing on cases in
which children are the victims.

1.2. Omission crimes are often committed by the dominant person in the power
relationship, such as guardians, supervisors and parents. As a result of power imbalance,
children are often the victims. When considering the protection of children under criminal
law, consideration of omission crimes cannot be avoided. A number of theoretical
problems exist with omission crimes.

First, in omission crimes, the stillness of the body is the offence. In the case of
commission crimes, it is, to a large extent, clear whether his or her action is, or is not, a
criminal offence if the physical movement of the offender’s body is observed. In the case
of omission crimes, however, there is no physical movement that has to be observed,
which raises difficult questions as to whether his or her attitude can be assessed as a crime.

Second, as omission is, physically, non-existent, the question arises as to how to construct
a theory of causality. Some have suggested that because omission is nothing, there is no
causal relationship. The statement that “nothing comes from nothing” is persuasive.
Consider, however, the case of a child who is victimized by the neglect of his or her
parents. In a case where those in a position to protect, e.g. the parents, put the child’s life
in danger and ultimately caused his death by failing to protect him, can we say that there
is no causal relationship between the parents’ omission and the child’s death? We need
to consider the theory in this case’.

Third, there is the difficult question of what type of offence it is when a person causes the
death of a victim, such as a child, without providing the protection necessary for survival.
Normally, it would seem that if the perpetrator had the intent to kill, the offence would
be homicide by omission. However, the Japanese Penal Code contains a crime category
called ‘Abandonment Causing Death or Injury’, which is punished much less severely
than homicide. On the other hand, in Japanese judicial practice, even in cases where there
is an intention to kill, the offence may be considered to fall within this crime category.

1 Kurtovic, R — Alic, M. (2020): The right on human dignity through the prism of trial within a reasonable time.
Yearbook of the Provincial Protector of Citizens - Ombudsman: Human Rights Protection — The Right to Human
Dignity, pp. 467-490.
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Fourth, in Japan, there are cases where one of the parents (typically the father) physically
abuse the child and the other parent (typically the mother) stands idle. In this case, the
question arises as to whether complicity in assault by omission is established in respect
of the other parent who stood idle (i.e. did not prevent it). This issue provides a difficult
problem, as it is a compounded question of omission crime and complicity.

In this article, | introduce the Japanese debate on the above-mentioned issues, which |
hope will be of reference to many people.

2. Theoretical issues of omission

2.1. Some criminal law theorists said that omissions are not actions, because they
constitute nothing. It has also been said (in one German criminal law theory) that
omissions without a purpose are not acts because human action is the performance of a
purposeful activity.

These ideas, while understandable in theory, are not realistic. If a parent fails to feed his
or her child and causes the child to starve to death, the child is considered to have starved
to death as a result of the parent’s actions, and such a parental attitude is, in any event, an
attitude that should be criminalized.

Therefore, omissions, as well as commissions, must be punished in certain cases. Such a
value judgement would be unmovable.

However, the above theory is significant in that it argues that the existential structure of
omission is different from that of commission, and makes it clear that a precise theory is
required to justify punishing omission. This paper addresses that issue first.

2.2. Acts can be either commissions or omissions. If we look at the facts as they are,
commission is the movement of the body and omission is the stillness of the body.
Defined in this way, acts of commission and omissions are both acts, and are therefore
considered punishable.

It should be noted, however, that omission is not pure bodily stillness. Omission is, more
precisely, the absence of an expected commission. In relation to that expected
commission, a person may be doing some activity at the same time, even if the body is
stationary. Consider, for example, the case of a parent chatting in a café without feeding
his or her child. Even though chatting in the café involves physical movement of the body,
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in relation to the expected commission (feeding the child), the person’s act would be
assessed as an omission.

Thus, inaction is always understood as ‘omission of an expected commission’.

2.3. The next question is: what is the causal relationship of omission? In some criminal
law theory (in Germany) it was once said that no consequences can result from doing
nothing. Indeed, nothingness cannot be the cause of an outcome. However, as noted
above, omission is not mere nothingness. An omission is the failure to fulfil an expected
commission. Current Japanese criminal law theory therefore sees the causal relationship
of omission in the form of ‘if the expected commission had taken place, this result could
have been avoided’.

Causal relationships in ordinary cases are determined using the conditio-sine-qua-non
formula. This is “if the act P had not taken place, the result Q would not have occurred”.
It is then not possible to apply this formula to omissions that do not exist in the first place
(there is no P, so the assumption that if there had been no P is itself impossible). Therefore,
we are forced to add a condition for the causal relationship of omission in the form of ‘if
the expected commission had taken place’. This is known as the hypothetical causal
relationship formula.

2.4. Thus, the causal relationship of omission is whether ‘there was a possibility to avoid
the result by performing the commission’. If so, the next question is the level of the
possibility. What level of probability is needed to assess that there is a possibility? On
this, we shall refer to the Japanese case-law.

The case involved a 13-year-old girl who was the victim. The victim girl became delirious
and died as a result of the injection of methamphetamine by the accused. If she had been
given immediate emergency medical care at this point, she would have been able to save
her life “in eight or nine out of ten cases”. The Supreme Court held in this case that a
causal relationship could be established between the omissions of the accused and the
outcome of the girl’s death.

The Supreme Court used the expression “in eight or nine out of ten cases”, which does
not literally mean 80% to 90%. This is understood in the sense of probability bordering
on certainty, i.e. certainty beyond reasonable doubt.
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2.5. In parallel with the crime of commission, if the causal relationship of omission is
lacking, an attempted crime is also concluded for the omission crime, since the perpetrator
has commenced the execution of the crime?. However, if there is no objective possibility
of avoiding the result, then the expected commission cannot be conceived in the first
place, and therefore the omission itself is absent (there is no possibility of committing the
act). In fact, there is an example of a District Court case-law in which omission per se
was rejected and the offence of attempted homicide was rejected.

The question at issue here is whether the commission is possible. If the expected
commission is impossible, the omission cannot be conceived. This is because the law
does not force a person to do the impossible. For example, if a person who cannot swim
fails to rescue a drowning person, he cannot be assessed as having killed the person by
omission.

However, there can be a debate on how to determine this possibility. Let us make a slight
variation to the case of the case-law of the Supreme Court referred to earlier. Suppose
that even if the girl had been taken to an emergency hospital, from an ex post facto and
objective point of view it would have been impossible to save her life. However, suppose
that at the time the girl was in a state of confusion, it looked to the general public as if she
might be saved if she had been taken to an emergency hospital. In this case, ex post facto
and objectively, there was no possibility of saving her life, however, the accused could
have taken her to the emergency hospital. If that is the case, then, although it was indeed
impossible to save her life, the attempted offence could be established. This is because at
the point when the girl was delirious, the general public would not have known whether
or not there was a chance of saving her life, and therefore it would be necessary to oblige
the parent to take part in a life-saving act. Without this consideration, the victim cannot
be adequately protected.

3. Abandonment Causing Death or Injury: Neglect by parents

3.1. A classic example of omission crime against children is what is known as ‘neglect’.
“Neglect” is a term used in Japan to describe the neglect of a child by the parents who
have to take care of the child’s needs, neglecting the child, putting the child in danger,
causing the most life-threatening conditions and ultimately causing the child’s death. In

2 Stanar, D. (2020), The Right to Die with Dignity: Soldiers in Post-Modern Warfare, Yearbook Human Rights
Protection - The Right to Human Dignity, publishers: Provincial Protector of Citizens — Ombudsman and
Institute of Criminological and Sociological Research in Belgrade, 519-532
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this case, the Japanese Penal Code provides for the crimes of unprotected offences and
unprotected manslaughter. The following are the provisions:

Article 218 (Abandonment by a Person Responsible for Protection)

When a person who is responsible for protection of a senile, immature, physically
disabled or sick person, abandons, or fails to give necessary protection to such person,
the person shall be punished by imprisonment with work for not less than 3 months but
not more than 5 years.

Article 219 (Abandonment Causing Death or Injury)

A person who commits a crime prescribed under the preceding two Articles and thereby
causes the death or injury of another, shall be dealt with by the punishment prescribed for
either the crimes of injury or the preceding Articles, whichever is greater.

As can be seen from the text of the articles, this crime applies not only to cases where
children are victims, but also to cases where the elderly, the sick and other vulnerable
persons are victims. However, this paper will focus on cases where children are the
victims.

In Japan, incidents of parents leaving their children unattended and causing their deaths
are often reported. A typical example is a case in which a parent took his or her child to
a so-called pachinko parlor and left the child in a private car while he or she played, where
the hot summer temperatures made the inside of the car extremely hot and the child died
of heat stroke. In such cases, a crime of Abandonment (failing to give the protection)
Causing Death is concluded.

3.2. Recently, the Japanese Supreme Court issued a new decision on the interpretation of
‘failing to give protection’:

“The act of committing abandonment by a person responsible for protection by failing to
give the protection referred to in Article 218 of the Penal Code is based on the premise of
a situation where a senile, immature, physically disabled or sick person requires a specific
protection act for his/her survival (a protection requiring situation) and means not
conducting the specific act that is expected to be conducted under the Penal Code as the
act of protection necessary for the survival of such person.”
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According to this case law, simply not taking care of the necessities of daily life does not
constitute ‘failing to give protection’. The Supreme Court is considered to have
interpreted the phrase ‘failing to give protection’ in Article 218 of the Japanese Penal
Code as protection which, if not provided, would result in a danger to life.

So, a crime of abandonment (failing to give the protection) is a crime where a parent’s
failure to protect their child (e.g. by not feeding them, keeping them clean, not taking care
of their illness or health, etc.) results in a risk to the child’s life.

3.3. If this is interpreted in this way, the next issue is the distinction between
Abandonment Causing Death and Homicide by omission.

In Japanese criminal law, there are two types of omission crimes punishable as omission
crimes: genuine omission crimes and non-genuine omission crimes. This concept derives
from German criminal law theory.

A crime of abandonment (failing to give the protection) under Article 218 of the Japanese
Penal Code is provided for in the form of punishment for the omission (i.e. ‘failing’) of
the perpetrator. This is referred to as a ‘genuine omission crime’. And if the failure to
protect caused the death of a person, then this is punishable as a crime of Abandonment
Causing Death or Injury under Article 219 of the Japanese Penal Code. ‘Genuine
omission crimes’ pose virtually no theoretical problems, since it is simply a matter of
applying the case to the article.

On the other hand, the homicide is provided for in a form that punishes the perpetrator’s
commission of the act (i.e. ‘kill”). The provision of the homicide is as follows:

Article 199 (Homicide)

A person who kills another shall be punished by the death penalty or imprisonment with
work for life or for a definite term of not less than 5 years.

Such a case where a crime originally prescribed in the form of a commission is committed
by omission is called an ‘omission crime by omission’. The term ‘omission crime by
omission’ applies the case to the text of the article in a way that is somewhat remote from
the wording of the article. This leads to various interpretative problems. This will be
discussed in the next chapter.
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The question is how to distinguish between A Crime of Abandonment (failing to give
protection) Causing Death and Homicide. To begin with, the former has a much lighter
statutory penalty. Is it appropriate to punish a parent as A Crime of Abandonment (failing
to give protection) Causing Death if he or she fails to protect the child with the intent to
kill?

However, the distinction in Japanese case law and in academic theory is based not on
whether there is an intent to Kill, but on whether the omission poses tremendous risks to
a person’s life which can result in death. It is not reasonable to treat an act as Homicide
simply because it has the intent to Kkill, nor is it reasonable to impose a punishment on par
with that of Homicide where an act poses a low risk to life. From this perspective, only
cases where a guardian (parents) Kills a person by omission with a high risk to life, based
on the natural assumption that there is an intention to kill, are punishable as a Homicide
omission crime by omission, and other cases are punishable as A Crime of Abandonment
(failing to give protection) Causing Death.

4. Homicide by omission

4.1. Let us now look at the cases in which the homicide by omission can be committed.
With regard to the homicide by omission, there is no typical case-law for cases where a
child is the victim®. Therefore, we shall look at the debate in Japanese law, focusing on
theories.

Since the homicide by omission is the realization by omission of a crime that is prescribed
in the form of an act of commission, the first question is whether it violates the principle
of legality. In response to this question, Japanese academic theory answers that, since the
norms of criminal law include prohibitive norms as well as imperative norms to a certain
extent, the same article may be used to punish a violation of an order to ‘do an act’ by
doing nothing.

4.2. The question is: to which persons is such an imperative norm directed? Consider, for
example, the following case study.

[Case study]

3 Kambovski V., (2018) Natural rights, legitimacy of laws and supranational basis of unlawfulness, Yearbook
Human Rights Protection: From unlawfulness to legality, Number 1, Novi Sad, 2018, pp. 31-49.
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A child was drowning in a park pond. Mr. A, who had nothing to do with the child and
was passing by, left without helping the child, hoping the child would die (with intent to
homicide). The child subsequently drowned. In this case, is Mr. A guilty of homicide by
omission?

Conclusion first. Under Japanese law, Mr. A is not guilty of any crime (even if his act is
morally condemnable, it cannot be punished as a criminal offence under the Criminal
Code). This is because Japanese criminal law does not impose a duty on Mr. A to rescue
the child.

According to Japanese criminal law theory, for an ‘omission crime by omission’ to be
concluded, the perpetrator must have a duty to perform a commission. The obligation to
perform a commission arises from several grounds. (1) The first is a statutory duty, (2)
the second is a contractual duty/duty from benevolent intervention in another’s affairs
and (3) the third is a duty arising from the perpetrator’s own prior acts. In the case study,
none of these grounds exist.

Suppose, for example, in the case study, the person passing by was a parent. In this case,
the parent has a statutory duty to rescue the child (see Article 820 of the Japanese Civil
Code). In addition, if the perpetrator accidentally pushes a child into a pond, the
perpetrator has a duty to rescue based on his or her own act.

4.3 The Supreme Court has only issued one case-law on omission crimes for homicide.
This case was like the following: The leader of a religious organization had attracted
followers who claimed to have the power to cure illness through his religious acts. On
one occasion, his followers asked him to treat a seriously ill patient, so he had the patient
brought to the hotel where he was staying, disregarding the instructions of the doctor in
charge. However, when he failed to treat the patient properly, he left the patient to die,
with the intent to kill him.

The Supreme Court stated the duty to rescue the accused as follows:

“the defendant caused a concrete threat to the patient’s life due to reasons within his
control, despite the fact that in the hotel into which the patient was taken, the defendant
was fully entrusted by the patient’s relatives, who were believers of the defendant, to
perform treatment for the patient suffering from a serious illness. Considering that at that
time, the defendant was aware of the patient’s serious condition and had no reason to
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believe that he was able to save the patient’s life, the defendant was responsible for having
the patient immediately receive necessary medical treatment for keeping him alive.”

The Supreme Court refers to the fact that the risk was caused by reasons attributable to
the accused (requirement (3) above). It then states that the accused is in a position of full
entrustment of the allowance, i.e. the accused has control over the entire treatment of the
patient.

This element of ‘control’ is something that has been argued for in Japanese academic
theory in recent years. In this case, since the perpetrator has control over the entire event,
it can be said that the perpetrator’s omission can be assessed as equivalent to an
commission, even if it did not cause the result. From this perspective, it is reasonable to
require ‘control’ of the event for the conclusion of an ‘non-genuine omission crime’.

5. Omission crime and complicity

5.1. Incidents may occur where one of the parents (typically the father) is predominantly
violent towards the child and the other parent (typically the mother) lets it happen. In this
case, the question arises as to whether the other parent, who has left the assault or injury
of one parent unattended (i.e. not prevented it), is guilty of complicity in the crime of
assault or injury by omission.

Before we jump into the discussion of this issue, let me explain a little about the Japanese
complicity provisions. The Japanese Penal Code distinguishes between co-principals and
accessory:

Article 60 (Co-Principals)

Two or more persons who commit a crime in joint action are all principals.

Article 62 (Accessoryship)

(1) A person who aids a principal is an accessory.

Article 63 (Reduced Punishment for Accessories)

The punishment of an accessory shall be reduced from the punishment for the principal.

If two parents, through their will, decide to assault a child together, they are co-principals
under Article 60 of the Criminal Code. And in practice, this is often the case. The problem
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is when there are no such circumstances and only one of them commits the assault and
the other stands idle.

In this regard, there is a case-law that provides an important decision. A, the mother of
her own stepchild, the victim child V (3 years old), knew that her husband B was
assaulting V and did not stop the violence. As a result, V died as a result of B’s assault.
In this case, B is the perpetrator of the crime of injury causing death. On the other hand,
as regards A considered an accessory by omission to the crime of injury causing death.

The key question here is how to distinguish between a co-principal by omission and an
accessory by omission. In Japanese criminal law theory, the general view on the
distinction between co-principal by omission and accessory by omission is that, as starting
point, the participation by omission is an accessory.

In Japan, when more than one person is involved in a crime, most participants are assessed
as co-principals (approximately 97%). In contrast, only about 3% are assessed as
accessory. In this light, it seems reasonable to assume that the above cases are also
assessed as co-principals. However, in the case we now have in question, it is B who
controls the crime; A does not control this crime, nor does she play a significant role in
it. In such a case A, who was a bystander to the crime, can only be guilty of an accessory.

5.2. In addition, in recent times, the Supreme Court has issued the following case-law.
The accused persistently encouraged the mother of a diabetic child (7 years old) not to
administer insulin to the child. As a result, the child died. In this case, the Supreme Court
found the accused guilty of homicide for taking advantage of the mother’s omissions.

In this case, directly the child died because the mother did not administer insulin to the
child. However, the mother was mentally dominated by the accused and was in a
psychological state of blind faith in what she was saying. The accused therefore took
advantage of the mother’s omissions to perform the crime.

The problem in this case was that the mother had a blind religious belief in the accused.
In the case-law reviewed earlier, a case in which the victim died because of blind faith in
the leader of a religious organization was also discussed. There have been many cases
where a parent or guardian’s blind faith in a cult has led to the death of a child or sick
person due to the fact that the victims did not receive medical treatment that they needed.
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6. Last Remarks

This article examines theoretical issues related to omission crimes in Japan, focusing on
cases where children are the victims. The victimization of children by parents’ failure to
protect their children is a major problem in contemporary society and appears to be
prevalent in many countries around the world. The legal issues examined in this paper are
probably also being debated in many other countries.

From a comparative legal perspective, | would be happy if the Japanese discussion can
be of some help.
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CHILDREN’S PROTECTION IN CYBERSPACE.
NEW TYPES OF THREATS AGAINST SEXUAL FREEDOM
AND SEXUAL INTEGRITY

Children are delicate human beings and their physical, intellectual, emotional and
moral development should be carefully monitored by their families and by the State
institutions. They are easy victims for which cyberspace looks like the Pinocchio’s
Land of Toys! where temptations and the illusion of freedom and escape from the
family rules blind their senses and their developing judgment.

A whole set of dangers is lurking at every step in the virtual realm, sexual predators
being the common threats.

In the present article, the author seeks to reveal the new types of cyberthreats
against sexual freedom and sexual integrity of the minors and to examine if the
Romanian Criminal Law is successfully facing the new types of sexual dangerous
conduct in the online environment.

Keywords: cyberspace, underaged victims, minors, sexual predators,
cyberflashing.
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Lin Chapter 30 of the Carlo Collodi’s bedtime story Pinocchio, the Marionette, instead of listening to the Fairy
and becoming a boy, runs away to the Land of Toys with his friend, Lamp-Wick: “We shall see. In case you do
disobey, you will be the one to suffer, not anyone else. Why? Because boys who do not listen to their elders
always come to grief.”
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1. Introduction

A study published in 2019 and conducted in Sweden in 2014 (Jonsson et all., 2019)
revealed that adolescents had gotten to know someone during the preceding 12 months
for the purpose of engaging in some kind of sexual activity online. 9.7% of those
belonging to the the index group, had felt that they had been persuaded, pressed or coerced
on at least one occasion. Sexual interaction under pressure was seen as constituting sexual
abuse. Given the fact that the study was conducted 7 years ago, it is interesting to find out
how the things evolved in the area of online sexual abuse on minors. In 2021 the Internet
Watch Foundation released online its annual report stating it took action to remove a
record-breaking 252,000 URLs which it confirmed contained images or videos of
children being raped and/or suffering sexual abuse?. Of these, 182,281 URLSs contained
images or videos of “self-generated” material. According to the Report, this was a 374%
increase on pre-pandemic levels when, in 2019, analysts took action to remove 38,424
URLSs containing self-generated material. The year of 2021 was the year of sexual abuse
imagery of girls being shared more widely than any previous year. Almost 7 in 10
instances of child sexual abuse involved 11-13 year olds. Also “self-generated” child
sexual abuse, where someone captures a recording via a phone or computer camera of
children who are often alone in their bedrooms, was pointed as the predominant type of
child sexual abuse imagery found online — over 7 in 10 reports including this type of
content. Sadly, the Report showed instances of children aged 3-6 year old being contacted
and abused online. All these is disturbing information. Not only the online sexual abuse
of children phenomenon is expanding, but the age of the victims is dramatically
decreasing. At a first glance, a quick conclusion might be drawn: the means and
instruments in combatting online sexual abuse of children are insufficient or deficient. Is
that so? These instruments are of a diverse nature, both legal and judicial. Could we do
more or just the law and practical instruments cannot keep up with the development of
digital instruments and online acts resulting in sexual harms with minor victims?

In our opinion, one should address this issue following certain steps. Firstly, one should
identify the legal instruments (national and international) providing regulation in this
area; the, one should identify all (including the latest types of acts that could be committed
in this area of protected sexual values). If this analysis would reveal a lack of

2 Internet Watch Foundation, The Annual report 2021, available at https://annualreport2021.iwf.org.uk,
accessed on 30.08.2022.
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correspondence between the items — acts in opposition with rules and legal reactions —
then we have been identified the issues and could hazard in proposing solutions.

Children spend a significant part of their time online nowadays, which has a great impact
on their lives and development. Unfortunately, younger children have become
increasingly reliant on the internet during the pandemic and that spending more time
online can make them more vulnerable to criminal communities looking to find and
manipulate children for record one’s own sexual abuse on camera. The images are then
distributed to other criminals on the open internet.

While common abuse of minors is, let us put it this way, more facile to be identified and
sanctioned, online sexual abuse of minors is very difficult to combat, the perpetrators
cannot be identified with ease, nor punished and, in addition, the effects of committing
these kind of acts online are spreading without control, having in mind the fact that images
and other types of recordings are “migrating” from one site to another, being distributed
by different persons.

2. International instruments providing boundaries
in relation with the protection of children
and their sexual development in cyberspace

The existing legal framework in regard with the protection of minors against sexual
abuses committed online or through digital instruments consists of measures in the areas
of criminal law, protection of privacy and personal data, and the internal market,
regulating online and telecommunications services and content moderation including two
types of instruments:

a) instruments in the area of data protection, online privacy and e-services (e.g. GDPR3
and e-Privacy Directive* and its proposed revision®),and of the single market for digital

3 Regulation 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (‘General Data Protection Regulation’), OJ L 119, 4.5.2016.

4 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the
processing of personal data and the protection of privacy in the electronic communications sector (‘Directive
on privacy and electronic communications”), OJ L 201, 31.7.2002.

5 Proposal for a Regulation of the European Parliament and of the Council concerning the respect for private
life and the protection of personal data in electronic communications and repealing Directive 2002/58/EC
(Regulation on Privacy and Electronic Communications) COM/2017/010 final - 2017/03 (COD).
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services (e.g. e-Commerce Directive® and the proposed Digital Services Act’); and

b) specific legislation regarding sexual acts committed againt minors, such as the Child
Sexual Abuse Directive®, the Europol Regulation®, the Interim Regulation derogating
from the application of certain rights and obligations under the ePrivacy Directive®, and
the Victims’ Rights Directive®.

All these instruments are presented and analysed in relation with the problem of child
sexual abuse and constitute the basis for a proposal for a regulation of the European
Parliament and of the Council laying down rules top prevent and combat child sexual
abuse in the online environment.’?> While stating that the the fight against child sexual
abuse (CSA) is a priority for the EU, the initiative of the Commission aims to complement
the existing EU framework by defining the responsibilities of certain online service
providers to protect children against sexual abuse. In the absence of harmonised rules at
EU level, providers of social media platforms, gaming services, and other hosting and
online communications services find themselves faced with divergent rules across the
internal market.

6 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects
on information society services, in particular electronic commerce in the Internal Market (‘Directive on
electronic commerce'), OJ L 178, 17.7.2000.

" Proposal for a Regulation of the European Parliament and of the Council on a Single Market For Digital
Services (Digital Services Act) and amending Directive 2000/31/EC of 15 December 2020, COM/2020/825
final.

8 Directive 2011/93/EU of the European Parliament and of the Council of 13 December 2011 on combating the
sexual abuse and sexual exploitation of children and child pornography, and replacing Council Framework
Decision 2004/68/JHA, OJ L 335, 17.12.2011.

® Regulation (EU) 2016/794 of the European Parliament and of the Council of 11 May 2016 on the European
Union Agency for Law Enforcement Cooperation (Europol) and replacing and repealing Council Decisions
2009/371/JHA, 2009/934/JHA, 2009/935/JHA, 2009/936/JHA and 2009/968/JHA, OJ L 135, 24.5.2016, p. 53—
114.

10 Regulation (EU) 2021/1232 of the European Parliament and of the Council of 14 July 2021 on a temporary

derogation from certain provisions of Directive 2002/58/EC as regards the use of technologies by providers of
number-independent interpersonal communications services for the processing of personal and other data for
the purpose of combating online child sexual abuse, OJ L 274, 30.7.2021, p. 41-51.

1 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing
minimum standards on the rights, support and protection of victims of crime, and replacing Council Framework
Decision 2001/220/JHA, OJ L 315, 14.11.2012.

2 European Commission, Commission staff working document, accompanying the document “Proposal for a
regulation of the European Parliament and of the Council laying down rules top revent and combat child sexual
abuse”, Brussels, 11.5.2022, SWD(2022) 209 final, available at https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:520225C0209, accessed on 30.08.2022.
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In other words, the fight against sexual abuse of children in the online environment
remains a dull desiderate in the absence of a concerted action envolving states, public
institutions and private parties to reduce the perils provided by the Internet as regards
sexual life, freedom and development of the minors, aspect known and addressed by the
EU Comission.

In addition to the European instruments presented above, it is worth to mention the well-
known Convention on the Rights of the Child adopted in 1989 and the Optional Protocol
of the Convention on The Rights of the Child on the Sale of Children, Child Prostitution
and Child Pornography, adopted in 2000. These two instruments enumerate children’s
rights and throw light on the obligation of states to protect children from sexual
exploitation and sexual abuse. Other important instrument is the so-called “The Lanzarote
Convention”, that is the Council of Europe’s Convention on the Protection of Children
against Sexual Exploitation and Abuse (entered into force on the 1st of July 2010. This
last one instrument aims to prevent child sexual exploitation and abuse, to protect victims,
prosecute offenders and promote national and international cooperation in the
identification, investigation, prosecution, and prevention of these crimes?2.

Lat, but not least, we cannot but mention the Council of Europe Convention on
cybercrime adopted in 2001 aka “The Budapest Convention”'4, which is the first
international treaty on crimes committed via the Internet and other computer networks,
dealing particularly with computer-related fraud, child pornography, hate crimes and
other harmful acts committed online.

3. Types of online sexual conducts or online deeds
which peril the sexual life, sexual freedom
and sexual development of the children

Several classifications of the online sex abuses committed against minors were proposed
by the scholars.

According to one of these opinions (Vilks, 2019: 3-4) online sexual abuse is a type of
sexual violence while sex offenses among young people are often related to violations
committed on the Internet. According to the same author, most widespread forms of

13 The English version of the the text of the lanzarote Convention available at https://rm.coe.int/protection-of-
children-against-sexual-exploitation-and-sexual-abuse/1680794e97, accessed on 30.08.2022.

14 English version available on https://www.coe.int/en/web/cybercrime/the-budapest-convention
https://www.coe.int/en/web/cybercrime/the-budapest-convention, accessed on 30.08.2022.
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sexual violence against children are: cyber pornography, cyberbullying and cyberstalking
(Vilks, 2019: 4).

In another view (Malmir et co., 2013: 247-250), the online forms of sexual abuse on
children are: sexual tourism on Internet, child trafficking through Internet and online child
pornography.

According to Graham and Smith, there are two types of cyber sexual abuse (Graham &
Smith, 2020: 50-51, 73-74):

A. Cyberpornography consisting in: child pornography, internet facilitating sex
trafficking, obscene pornography, sexting, sex work.

B. Cyber violence that could appear as sexual abuse of minors, consisting in, among
other forms: cyberstalking, online shaming.

Child pornography is defined as the visual depiction of sexually explicit conduct
involving a minor while cyber pornography is the publication or trading of a sexually
expressive materials in the digital environment (Wall, 2001). Internet facilitating sex
trafficking refers to the recruitment, harboring, transportation, provision, obtaining,
patronizing or soliciting of a person for the purpose of commercial sex act.'®
Cyberstalking is a repeated pursuit of an individual using electronic or internet capable
devices (Reyns et all, 2011:1150). Online shaming refers to a group subjecting an
individual (in our case, minor), to harassment, bullying and condemnation because of
some real or perceived transgression (Graham & Smith, 2020: 75). In case these acts
involve sexual knowledge or images about the minor victim, it is easy to observe the fact
that we are in the presence of an online sexual abuse.

It is also worth tom mention the classification of online sexual abuse of minors provided
by the Lanzarote Convention and the Budapest Convention. Online sexual exploitation
and sexual abuse of children includes, according to these two international instruments

15 GAO-21-385, US Government Accountability Office, Sex Trafficking. Online Platforms and Federal
Prosecutions. Report to Congressional Committees, June 2021, p. 1, available at
https://www.gao.gov/assets/gao-21-385.pdf, accessed on 30.08.2022 .
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the behaviour described by articles 18 to 23 of the Lanzarote Convention and by article 9
of the Budapest Convention in an online environment or otherwise involving computer
systems:

1. Sexual abuse (article 18, Lanzarotte Convention) includes:

a. engaging in sexual activities with a child who, according to the relevant
provisions of national law, has not reached the legal age for sexual activities;
or

b. engaging in sexual activities with a child where:
- - use is made of coercion, force or threats; or

- - abuse is made of a recognised position of trust, authority or influence
over the child, including within the family; or

- - abuse is made of a particularly vulnerable situation of the child, notably
because of a mental or physical disability or a situation of dependence.

2. Child prostitution (article 19, Lanzarotte Convention), includes:

a. recruiting a child into prostitution or causing a child to participate in
prostitution;

b. coercing a child into prostitution or profiting from or otherwise exploiting a
child for such purposes; or

€. having recourse to child prostitution.”
3. Child pornography (article 20, Lanzarotte Convention), reffers to:
a. a) producing child pornography;
b) offering or making available child pornography;
c) distributing or transmitting child pornography;
d) procuring child pornography for oneself or for another person;
e) possessing child pornography;

- ©o o o o

f) knowingly obtaining access, through information and communication
technologies, to child pornography”.

“Child pornography” shall mean any material that visually depicts a child
engaged in real or simulated sexually explicit conduct or any depiction of a
child’s sexual organs for primarily sexual purposes.

4. Corruption of children (article 22, Lanzarotte Convention), consists in the intentional
causing, for sexual purposes, of a child who has not reached the age [below which it
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is prohibited to engage in sexual activities with a child] to witness sexual abuse or
sexual activities, even without having to participate.

5. Solicitation of children for sexual purposes (article 23, Lanzarotte Convention)
consists in the intentional proposal, through information and communication
technologies, of an adult to meet a child who has not reached the age set (below
which it is prohibited to engage in sexual activities with a child) for the purpose of
committing any of the offences established in accordance with article 18, paragraph
1.a (engaging in sexual activity with a child), or article 20, paragraph 1.a (producing
child pornography), against him or her, where this proposal has been followed by
material acts leading to such a meeting. In this case the Lanzarote Convention
prohibits the conduct of “grooming”.

Article 9 of the Budapest Convention on Cybercrime provides the offences related to
child pornography: a) producing child pornography for the purpose of its distribution
through a computer system; b) offering or making available child pornography through a
computer system; c) distributing or transmitting child pornography through a computer
system; d) procuring child pornography through a computer system for oneself or for
another person; e) possessing child pornography in a computer system or on a computer-
data storage medium.

The term “child pornography” shall include pornographic material that visually depicts:

a) a minor engaged in sexually explicit conduct; b) a person appearing to be a minor
engaged in sexually explicit conduct; c) realistic images representing a minor engaged in
sexually explicit conduct.

In our opinion the acts of sexual abuse of minors should be grouped into several
categories:
A. sexual abuse criminally sanctioned by the legislation of national states

a. sexual abuse that may be committed solely online (i.e. online child
pornography, online recruiting minors for sexual purposes)

b. forms of traditional sexual abuse which are committed through online
instruments (i.e. rape or sexual assault committed on the purpose of
creating pornographic materials)

c. assimilated crimes (i.e. blackmail committed on the purpose of
obtaining
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B. sexual favors from the minor victim, live streaming of physical sexual abuse)

Of course, there are multiple specific acts that could be framed in one or more of the
categories identified by the doctrine such as: grooming, blackmail, sextorsion, luring,
love bombing, sexting, streaming, etc. Grooming consists in a set of tactics in order to
develop a relationship with the minor victim to later persuade her/him to accept specific
sexual conducts. Groomins is performed through the use of the Internet or other digital
technologies to facilitate either online or offline sexual contact with the sexual predator.
Luring is when a person uses online communication to contact someone they think is
under 18, in order to make it easier for them to commit a sexual offence against that
person. Sextortion is a type of blackmail consisting in someone using a sexual
photo/video of the victim to or coerce him/her into accepting specific sexual conduct.
Love bombing is a method used by the exploiter consisting in an abundance of
compliments and affection to gain the victim’s love and trust. Sexting consists in self-
production of sexual images, that is creating, sharing and forwarding of sexually
suggestive nude or nearly nude images through mobile phones and/or the internet. It is an
often consensual activity between peers still may consist also in unwanted actions, non-
consensual, such as sharing or receiving unwanted sexually explicit photos or messages.

A specific form of sexting is cyberflashing. Cyberflashing consists in the digital
distribution of genital images or videos to minors, without their consent. This new type
of sexual abuse was analysed in very recent work (McGlinn & Johnson, 2021) raising
concerns on the lack of legal provisions sanctioning it. Cyberflashing is a term which
identifies the interconnection between technological nature of the practices and other
forms of sexual exposure, also known as flashing (McGlinn &Johnson, 2021: 4). If other
actions and tactics of online sexual abuse could be classified as sexual crimes, in case of
cyberflashing it is very difficult: it does not meet the legal requirements to be classified
neither as a sexual offence, even if constitutes a sexual intrusion, nor an public indecent
exposure, since it is not been performed in public, the images being sent only to one or
more specific recipients. It could not be classified as harassment because harassment
consists in repeated acts which creat a disturbing or alarming state for the victim. These
are reasons why the criminal law was criticized for failing to provide efficient protection
to victims, urging for “a coherent legal response that adequately expresses societall
condemnation and meets demans for justice, redress and change” (McGlinn &Johnson,
2021: 87). There are few legal criminalizing initiatives pf cyberflashing in countries like
Denmark, Japan, while the harassment legislation in states like Finland, Canada and
Australia is efficiently applicable to cyberflashing (McGlinn &Johnson, 2021: 101-102).
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Live streaming of sexual abuse on minors consists in broadcasting acts of sexual abuse of
minors live via webcam to people placed in different parts of the world. This type of live
streaming is very difficult to investigate for the official bodies. As pointed out by the
docctrine, due to the live stream element, there is often little evidence that the offence
occurred apart from session logs, chat logs and data usage trails, unless one of the parties
records the live streamed abuse (Acar 2017). Also Europol Report IOCTA 2020 states on
the actual peril of this specific online conduct. (Europol, 2020/a). Live streaming of
sexual abuse on minors is also difficult to prosecute, as the criminal provisions in some
states do not keep up with its unique features (Dushi, 2020), in monitoring darknet sites,
reported an increase in sharing of child sexual abuse material captured through webcam
early in the COVID-19 pandemic. This included a category listed on forums as ‘live
streams’. Europol attributed this increase to offenders moving from contact offending to
online offending due to travel restrictions (Europol 2020/b).

Live streaming of child sexual abuse occurs on online chat rooms, social media platforms,
and communication apps (with video chat features) (Europol, 2018). Also viewers of live
streaming child sexual abuse can be passive (i.e., pay to watch) or active by
communicating with the child, the sexual abuser, and/or facilitator of the child sexual
abuse and requesting specific physical acts (e.g., choking) and/or sexual acts to be
performed on and/or performed by the child. Active participation on the part of the viewer
is known as child sexual abuse to order, and can occur before or during the live streaming
of child sexual abuse.

4. Romanian criminal provisions incriminating types of online sexual conducts or
online deeds which peril the sexual life, sexual freedom and sexual development of
the children. The imperative need to adapt the criminal legal frame to the new
“cyber-realities”

The Romanian legislator has put some effort in responding to the new threats coming
from the online environment, successively adopting new provisions or amending the old
ones as we are to mention in the following.

The provisions of Criminal Code of Romania (RCC) in force'were designed to respond,
according to the Romanian legislator perception of social perils, at the time of the

16 Law no. 286/2009 entered into force on 1st of February 2014, published in the Official Monitor no. 510/24th
of July 2009.
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adoption, to all types of conducts, including those committed in or involving the usage of
online environment.

Thus, art. 218 RCC providing the crime of rape sets among the circumstances aggravating
the rape the quality of the victim to be a minor (under 18 years old) and the commission
of rape on the purpose to produce pornographic materials. In these cases, the penalty is
imprisonment no less than 7 years and no more than 12 years. The penalty is
imprisonment from 7 to 15 years and the prohibition of the exercise of certain rights when
the rape, simple or assimilated'” was committed against a minor in the circumstances
provided for in para. (3) lit. a), b) and d)-f) (if the victim was in the care, protection,
education, guard or treatment of the perpetrator, if the act was committed by a family
member or by a person who lives with the victim, if the act was committed for the purpose
of producing pornographic materials, if he act resulted in bodily injury or endangered the
life of the victim in any other way and the act was committed by two or more people
together) or by a person who has previously committed a crime against sexual freedom
and integrity against a minor, a crime of child pornography or pimping against a minor.
Similar provisions are provided in the case of sexual assault — art. 219 RCC -, penalties
being imprisonment from 3 to 10 years, respectively 5 to 12 years.

Also, in case of Sexual intercourse with a minor- art. 220 RCC — the crime in its basic or
aggravated forms is even more serious if it was committed for the purpose of producing
pornographic materials. In the case of this crime the minor victim should be a person aged
between 14 and 16 years old in the basic form and under 14 for the aggravated form.

The reason why we are presenting these provisions is because these crimes could be
committed and streamed online or recorded and later the pornographic materials resulted
from the commission of rape, sexual assault or sexual intercourse with a minor could be
uploaded and distributed online. Also, in specific cases, it is incriminated the commission
of this deed if performed by a major with a minor aged between 16 and 18 years old (if
the minor was a family member of the major, if the minor was in the care, protection,
education, guard or treatment of the perpetrator or he has abused his recognized position
of trust or authority over the minor or his obviously vulnerable situation, due to a mental
or physical handicap, a situation of dependence, a state of physical or mental incapacity

17 Assimilated rape is defined as any act of vaginal or anal penetration, other than sexual intercourse, oral and
anal sexual act.
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or another cause, if the act endangered the minor’s life and if the act was committed for
the purpose of producing pornographic materials).

The las amendments of these criminalizing norms were made in 2020 by the Law no.
217/2020 for amending and completing RCC.*8 Also, by the same amendment law, Art.
221 para. 2 lit. d, paragraph 2% lit. d RCC was modified by providing the act of sexual
corruption of minors for the purpose of producing pornographic materials and the art.
222 RCC - the recruitment of minors for sexual purposes - by modifying its criminalising
conditions. Thus, the act of recruitment of minors for sexual purposes consists in the act
of an adult proposing to a minor who has not reached the age of 16 to meet, in order to
commit an act from those provided in art. 220 or art. 374 (child pornography), including
when the proposal was made by means of remote transmission. This form of the crime is
punishable by imprisonment from 6 months to 3 years or a fine. Also, the act of an adult
proposing to a minor who has not reached the age of 14 to meet, in order to commit an
act from those provided in art. 221, including when the proposal was made by means of
remote transmission, is punishable by imprisonment from 6 months to 3 years or a fine.
The modification of this article is meant to respond to the increasing number of acts by
which minors are recruited in sexual purposes in the online environment, in social online
platforms or chatrooms, the legislator trying to fight back against the background of the
increase in the phenomenon of sexual abuse of minors (regardless of whether the act is
classified as rape, sexual assault, sexual intercourse with a minor or sexual corruption of
minors) as a result of the meeting with adults whom they initially contacted (or who were
contacted) in cyberspace. The crime involves the preparation of the minor for the
maintenance of sexual acts of any nature in order to obtain sexual satisfaction. This can
be performed by befriending the minor, often by pretending to the minor that the
perpetrator was also a minor, engaging the minor in intimate discussions and gradually
exposing him to sexually explicit material to reduce his inhibitions about sex. The minor
can also be involved in the production of pornographic materials with minors by sending
or capturing compromising personal photos using a digital camera, web camera or phone
(in which case the crime of child pornography can also be apprehended - art. 375 RCC —
if the minor, in the transmitted or captured materials, has explicit sexual behavior),
materials that help the adult to later control the minor, including through the use of threats
or blackmail.

18 published in the Official Monitor no. 1012/30th of October 2020.
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The last sexual act criminalized by RCC with potential minor victims is child
pornography, provided by art. 374 RCC. According to this legal criminal rule, child
pornography consists in producing, possessing, procuring, storing, exhibiting, promoting,
distributing, as well as making available, in any way, of pornographic materials with
minors are punishable by imprisonment from one year to 5 years. The same penalty is
provided for urging or recruiting a minor for the purpose of his/her participation in a
pornographic show, obtaining benefits from such a show in which minors participate or
exploiting a minor in any other way for the performance of pornographic shows. It is
obvious that these shows could occur online. Watching pornographic shows in which
minors participate is punishable by imprisonment from 3 months to 3 years or a fine. If
the acts described were committed through a computer system or other means of storing
computer data, the penalty is imprisonment from 2 to 7 years. By computer system the
Romanian legislator meant any device or set of devices interconnected or in a functional
relationship, one or more of which ensures automatic data processing, with the help of a
computer program, as stated in art. 181 RCC (for example, laptop, mobile phone, tablet,
etc.). Storage media can be internal or external hard drives of a computer system, other
magnetic storage media or punched tapes (floppy drives, CD-ROMs, CR-Rs, DVDs,
zipp-drives or any other backup devices).

Unauthorized access to pornographic materials with minors, through computer systems
or other means of electronic communication, is punishable by imprisonment from 3
months to 3 years or a fine. If the acts described were committed in the following
circumstances: a) by a family member or by a person who lives with the victim; b) by a
person in whose care, protection, education, guard or treatment the minor was or by a
person who abused his recognized position of trust or authority over the minor; c) the act
endangered the minor’s life; d) by a person who has previously committed a crime against
sexual freedom and integrity against a minor, a crime of child pornography or pimping
against a minor ; the special limits of punishment are increased by one third.

The legal norm also provides a legal definition of the term pornographic material with
minors, meaning any material that presents a minor or an adult as a minor, having explicit
sexual behavior or that, although it does not present a real person, simulates, in a credible
way, a minor having such behavior, as well as any representation of a child’s genitals for
sexual purposes and of the term pornographic performance, meaning the direct exposure
addressed to the public, including through information and communication technology,
of a child involved in explicit sexual behavior or of a child’s genital organs, with a sexual
purpose. The Romanian law also punishes the attempt to all these acts.
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By criminalizing child pornography, the legislator, on the one hand, decided to penalize
activities likely to pervert the moral sense of citizens, and, on the other hand, to protect,
the minor victims. Provisions of art. 374 C. pen. Are harmonized with the Framework
Decision 2004/68/JAl of the Council of the European Union, but also with Directive no.
2011/93/EU of the European Parliament and of the Council, according to which child
pornography must be countered, through a global approach, which includes the essential
elements of criminal law, common to all member states, especially in terms of effective,
proportionate and dissuasive sanctions and which should be accompanied by judicial
cooperation as extensive as possible.

In 2003, Law no.196/2003*° regarding the prevention and combating of pornography was
adopted (6 years earlier than the adoption of RCC). According to this legal instrument,
the term pornography means obscene acts, as well as materials that reproduce or
broadcast such acts. Obscene acts means explicit sexual gestures or behaviors, committed
individually or in a group, images, sounds or words that by their meaning cause offense
to modesty, as well as any other forms of indecent manifestation regarding sexual life, if
performed in public. Obscene materials means objects, engravings, photographs,
holograms, drawings, writings, prints, emblems, publications, films, video and audio
recordings, advertising spots, computer programs and applications, musical pieces, as
well as any other forms of expression that explicitly present or suggest sexual activity.%

The provisions of the special law do not apply neither to works of art or science, nor to
materials created for artistic, scientific, research, education or information purposes from
easy to comprehend reasons?.

The persons who create pornographic sites are obliged to restrict access by imposing
passwords. Access should be allowed only after paying a fee per minute of use,
established by the site creator and declared to the fiscal Romanian authorities. The
persons who create or administer websites must clearly highlight the number of accesses
to the respective website, in order to be subject to the fiscal obligations provided by law.
It is forbidden to create and manage websites with a pedophile, zoophile or necrophile
character??. Pornographic films, regardless of the medium on which they are made, will
be rented or sold only in spaces with a special destination and will not be rented or sold

9 published in the Official Monitor no. 198/20th of March 2014.
2 Art. 2, Law no. 196/2003.
2 Art. 3, Law no. 196/2003.
2 Art. 7, Law no. 196/2003.
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to minors. The provisions of the special law complete and help judges to interpret and
apply provisions of art. 374 RCC. Here are some examples of convictions for child online
pornography in Romania:

1.The actions of the defendant, who recorded the minor injured party with his mobile
phone while the minor was having sex, images that he later downloaded to his laptop and
then repeatedly threatened the minor with the distribution of this video, thus causing her
to give him various sums of money, meet the constituent elements of the crime of child
pornography through computer systems and blackmail in repeated form?,

2.The fact of the defendant who, through repeated actions, carried out on the basis of the
same criminal resolution, possessed, including with a view to spreading, transmitted,
offered and made available, a number of 58 films representing positions or pornographic
sexual acts, which present or involve minors who have not reached the age of 18, meet
the constitutive elements of the crime of child pornography, in continued form, provided
for by art. 374 para. (1) and (2) RCC in repeated form. In this case, the acts of child
pornography were committed exclusively through computer systems, the defendant
downloading from the Internet and watching the pornographic films on his laptop, later
picked up by the investigative bodies, the Court has retained both forms of the crime of
child pornography, provided by paraghaph 1 and 2 of art. 374 RCC.%*

3. The act of the defendant who promoted on his Facebook page a link to a video called
“Nikolay and Vadim”, the preview image of the link showing two minors (males),
obviously under the age of 18 from an anthropometric point of view, with obvious sexual
connotations, in explicit sexual poses, link leading to a web page, which contained the
video file in question and various other pornographic video materials with male minors,
meets the constitutive elements of the crime of child pornography through computer
systems, provided for and punished by art. 374 para. (1) and (2) C. pen., both on the
objective side and on the subjective side, from the evidence as a whole resulting that it
was committed with guilt in the form of intention?.

2 High Court of Cassation and Justice, penal section, penal decision no. 1230/8™ of April 2014 , available on
WWW.SCJ.ro.

24 High Court of Cassation and Justice, penal section, penal decision no. 1731/21% of May 2014 , available on
WWW.SCJ.ro.

% Brasov Appeal Court, penal decision no. 123/20" of February 2015 , available on
https://www.avocatura.com/speta/198270/coruperea-sexuala-a-minorilor-art221-ncp-curtea-de-apel-
brasov.html, accessed on 5.09.2022.
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4. The activity of the minor who photographed herself having an explicit sexual behavior
cannot be assimilated to the crime of child pornography in the form of production of
pornographic materials since she only exercised her right to dispose of her own body in
the privacy of her home. Under these conditions, the defendant cannot be held criminally
liable for having instigated the minor to take photographs?.

All Romanian scholars consulted for the present study insist on the same idea: even if the
Romanian legislator has put significant efforts in combatting forms of online sexual abuse
against children, it is not enough, the amendments of the national regulation as a
consequence of the European initiatives come with a delay, while other novel acts like
cyberflashing are not covered at all by the Romanian criminal legislation (Usvat, 2003:38;
Dobrinoiu et all, 2016; lugan, 2020; Spiridon, 2015). There is still a lot of work in this
direction.

5. Conclusions

As the EU Commission has proposed in its Proposal for a regulation of the European
Parliament and of the Council laying down rules to prevent and combat child sexual
abuse?’, the measures to be taken by the European Commission to combat online sexual
abuse consist in adopting a new set of rules to save children and protect them against new
abuses, preventing the reappearance online of materials containing sexual abuse of
children and bringing criminals to justice. These new rules should include:

1. mandatory risk assessment and risk mitigation measures: providers of hosting services
or interpersonal communications will have to assess the risk of abusive use of their
services for the dissemination of materials containing sexual abuse of children or for
luring minors for sexual purposes, action known as "grooming". Suppliers will also have
to propose risk mitigation measures.

2. specific detection obligations, based on a detection order: Member States will have to
designate national authorities responsible for examining the risk assessment. If those
authorities determine that a significant risk persists, they may ask a court or an
independent national authority to issue a detection order for known or new material
containing child sexual abuse or for known or new cases of "grooming". . The detection
orders are limited in time and target a certain type of content within a certain service.

26 Bycharest Appeal Court, penal decision no. 1289/8™ of October 2019, unpublished).
7 See note 12.
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3. solid guarantees regarding detection: Companies that have received a detection order
will be able to identify the content only using child sexual abuse indicators verified and
provided by the EU Center. Detection technologies must be used only for the purpose of
detecting child sexual abuse. Providers will have to implement technologies that are the
least intrusive on private life, in accordance with the current state of technology in the
sector, and that limit as much as possible the error rate of false positive results.

4. clear reporting obligations: providers who have detected sexual abuse of children
online will have to report them to the EU Center.

5. effective removal: National authorities can issue removal orders if materials containing
child sexual abuse are not quickly withdrawn. ISPs will also have to disable access to
images and videos that cannot be retrieved, for example because they are hosted outside
the EU in non-cooperative jurisdictions.

6. reducing exposure to “grooming”: The rules require application stores to ensure that
minors are prevented from downloading applications that may expose them to a high risk
of seduction for sexual purposes.

7. solid supervision mechanisms and appeals: Detection orders will be issued by courts
or by independent national authorities. To minimize the risk of false detection and
reporting, the EU Center will verify provider reports of potential online child sexual abuse
before passing them on to law enforcement authorities and Europol. Both suppliers and
users will have the right to challenge in court any measure that affects them.

According to the normative act proposed by the EU Commission indicated in the first part
of the present article, the Center of the EU will support:

- online service providers, especially in terms of complying with their new
obligations, namely performing risk assessments, detecting, reporting, removing
and blocking access to materials containing online sexual abuse of children, by
providing indicators for detection of sexual abuse of children and by receiving
reports from providers;

- national law enforcement authorities and Europol, by examining supplier reports
to ensure that they are not erroneously transmitted and by quickly directing them
to law enforcement authorities. This will contribute to saving the children who
are abused and bringing the perpetrators of the crimes to justice;

- member states, by fulfilling the role of a knowledge center for good practices
regarding prevention and assistance given to victims, promoting an evidence-
based approach;
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- the victims, by helping them obtain the withdrawal of the materials containing
the abuses they were subjected to.

It is crystal clear that the most effective instruments should be of the same nature with
instruments used by online sexual predators in committing sexual crimes against minors.
A traditional approach by the national, European or international institutions is no longer
suitable in combatting this phenomenon. Digitalization has contaminated everything,
including the way the crimes are committed, thus, the reaction in fighting them should be
also digitalized, among other official acts and actions.

Minors represent a primary group of victims of cyberviolence, in particular with respect
to online sexual violence. Easy to recruit, persuade or force, minors need increased
protection against all the actual types of online sexual abuse. Human conduct is evolving,
minors are exposed from a very young age to sexual content, while the supervision of
children is very poor, due to the fact that their parents need to work and provide food.
These are only some of the factors that potentiate the growth of the online sexual abuse
of minors phenomenon. International organisms, state institutions and private parties need
to be vigilant and to cooperate in order to control and fight back because Internet is not
going anywhere and is offering infinite possibilities for sex predators.
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Ranka Vujovi¢”

A CHILD AS A PARTICIPANT IN A CLINICAL
TRIAL OF MEDICINES

The child’s right to protection from medical experiments, due to the lack of
consensus at the international level, has not yet found its place in the catalog of
children’s rights, which is why scientific research related to the participation of
children in these experiments is still current and provocative. The aim of this paper
is to review the level and mechanisms of protection provided in domestic legislation
to children who participate in the clinical trial of a drug for human use, considering
a number of essential rights guaranteed by the Convention on the Rights of the
Child, the exercising and protection of which are directly linked to these
examinations, such as the right to life, survival and development, rights related to
health, the right to protection from exploitation, from inhuman and degrading
treatment, the right to dignity and bodily integrity, and, in particular, the right to
participation and protection of the best interests of the child. The research showed
that the national medical law in the part related to children participating in clinical
trials is largely harmonized with the international regulations valid in the European
legal area, but that the protection mechanisms provided by both international and
domestic regulations, especially with regard to the right on participation in
decision-making and protection of the best interests of the child, are neither
sufficient nor comprehensive, and that there is room to eliminate certain
inaccuracies and shortcomings and improve the protection of minor participants.

Keywords: children’s rights, medical law, clinical trial of medicines, right to
health, special legal capacity, informed consent, protection against exploitation.
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1. INTRODUCTION

The participation of children in clinical drug trials is related to numerous ethical issues,
as it may conflict with fundamental human values. A clinical trial of a drug is a trial
performed on humans to determine or confirm the clinical, pharmacological and
pharmacodynamic effects of the drug, to determine any adverse reaction to the drug being
tested, to examine its resorption, distribution, metabolism and excretion of the drug and
to determine its safety, that is, efficiency (Law on Medicines and Medical Devices, Art.
59. Par. 1; Rulebook on Clinical Trials of Medicines, Art. 2). Clinical trials are a terrain
where different interests, public and private, collide. On the one hand, it is the legitimate
interest of society to enable better protection of people’s lives and health in the future,
and on the other hand, it is the interest of the subjects themselves to protect their life and
health from the risks to which they are exposed during such trials. To that should be added
the various interests of other actors involved in the trial (drug manufacturers, sponsors,
researchers, parents, etc.), as well as the need to protect the subject from the risk of
exploitation. Investigators must take into account the balance between the benefits and
risks of the study and whether the benefit to the subject and society is greater than the risk
to the subject. It is a basic condition that needs to be met. The Ethics Committee, based
on the request for approval to conduct a specific clinical trial, takes a position, makes
decisions and gives an opinion on ethical issues of importance for ensuring good scientific
practice, respecting the rights of subjects and preserving the basic principles and duties
of investigators established by positive regulations and the professional ethics code. This
is necessary because medical ethics is part of bioethics, application of moral norms and
values to medical practice, that the current professional ethics are too narrow and need to
a greater extent consider the patient’s dignity and right to self-determination (Heberling,
2021: 593). A positive opinion of the Ethics Committee is a condition for granting
permission to conduct clinical trials. In Serbia, such a license is issued by the Agency for
Medicines and Medical Devices.

A necessary condition for participation in a clinical trial of drugs is the consent of the
subjects themselves. No one shall be subjected to medical scientific experiments without
their free consent (International Covenant on Civil and Political Rights, Art. 7). The
Family Law (FL) and the Law on the Rights of Patients (LRP) recognize that a child who
has reached the age of 15 and who is capable of reasoning, has the ability to give consent
for the undertaking of a medical procedure, that is, a proposed medical intervention.
However, a child does not have this particular legal capacity when it comes to making a
decision on participation in the clinical trial of a drug. For this type of trial, according to
the law governing the field of medicines, informed consent can only be given by a person
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of full legal capacity (LMMD, Art. 61-63). Due to the absence of a legally relevant will
that would make them capable of giving valid consent to participate in the clinical trial of
the drug, children can participate in this procedure only with the consent of the parents or
guardians. The legislator’s different approach to regulating this issue is justified by the
different purpose of undertaking a medical procedure on a child from the purpose of
participating in a clinical trial of a drug, although both cases concern the exercise of
personal rights.

In order to understand the legal position and the level of protection of the rights of the
child as a participant in drug trials, this research carried out a comparative analysis of the
content of domestic regulations governing clinical trials of drugs and the most important
international legal sources in that area, through a thematic analysis that focuses on the
interpretation of meaning. The basic legal principles and key conditions for the
participation of a child as a subject in the testing of new drugs, the mechanisms for the
protection of the rights guaranteed to every child in all procedures by the Convention on
the Rights of the Child (CRC), as well as the positions presented in the legal literature,
are presented. The focus of this paper is not the assessments and decisions of competent
bodies, which refer to scientific, i.e. clinical aspects of the trial, or the conditions
concerning the ethical justification of conducting a clinical trial of drugs on children.

The results of the conducted analyses point to certain inaccuracies and shortcomings,
which are not only a feature of domestic regulations, then, to the uneven level of legal
protection provided to the child as a subject by Regulation (EU) No 536/2014, on clinical
trials on medicinal products for human use, as the key secondary source of law of the
European Union, the Convention on Human Rights and Biomedicine (CHRBM) and other
European and international legal acts — especially when it comes to the child’s right to
participate in making all decisions important for them, as envisaged by the CRC, and
mechanisms for protecting his or her best interests. The paper also points to the high
degree of harmonization of national law with international standards in the field of clinical
trials of drugs and to complete harmonization in the field of acceptance of the Guidelines
of Good Clinical Practice in clinical trials of drugs, which provide uniform standards for
the European Union, Japan and the United States of America.
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2. CHILDREN’S RIGHT TO HEALTH AND PROTECTION
FROM MEDICAL EXPERIMENTS

The right of the child to health derives from a broader principle and the child’s right to
life, survival and development, contained in Article 6 of the CRC, which goes beyond not
only other children’s rights, but also other convention principles and is a prerequisite for
the exercise of all other children’s rights (Vugkovi¢-Sahovié¢ & Petrusi¢, 2015: 95). The
principle of the right to life, survival and development is elaborated through a series of
special provisions of the Convention which, among other things, ensure protection of the
child from physical and mental violence, abuse and neglect (Article 19), the highest
attainable standard of health care (Article 24), prohibition of children trafficking (Article
35), prohibition of all other forms of exploitation prejudicial to any aspects of the child’s
welfare (Article 36), protection from inhumane and degrading act