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Kmura ,,VictuHa npep MehyHapogHUM KpUBUYHKMM CyfoBUMa. VicTopuja pes cyom
unu cyhemwe ucTopuju“ HacTana je U3 MuTama LITa Ce JellaBa ca MCTMHOM Kafia ce Hop-
MaTUBHIU IIpojeKaTt Mel)yHapogHOT KpMBIYHOT IIpaBa CyOuN Ca CONICTBEHNM MHCTUTY-
IVIOHATHYM IMMWUTMMA ¥ IPYIITBEHNM OYeKMBAIIMa KOja Ia IpeBasniase.

[Tonasna Tauka 6ua je norpeba Aa ce, U3 yIIa NUTamba UCTUHE, padyMe HOpMa-
TUBHA CTPYKTypa MehyHapoHOT KpMBIMYHOT IIpaBa HACTa/IOr Ha yihy BuIile IPaBHUX
AUCUMIIIVHA — MehyHapogHOT NpaBa, KpYBMYHOT MaTepPUjaTHOT ¥ MIPOLECHOT IIpaBa
U JBYACKMX IpaBa. IIoToM je 611710 HEOIIXOJHO aHAIM3UPATY 13a30Be MHCTUTYLUja ¥
HaCTajamy, IUTambe BaXkKema ! 00aBe3HOCTY HOPMU, IIPABHY M3BECHOCT y YCIOBIMA
xnbpuausanyje, Kao 1 IpoLenypy Kao MHCTUTYIMOHAIM30BAHN a/ITOPUTAM Tparama
3a UCTUHOM.

MebyTnMm, pasymeBame IoC/IeuIia OBOT CyodaBamba 3aXTeBa BIIIIe Off Ipasa. Te
HOC/IeyIIe HICY MCK/bYYMBO IIpaBHe Ipupope, Beh ce kpehy y jomennma ucropuje,
¢dunosoduje, Mopasna, COLMONOTKje U TOTTUTHKE.

Kmura Huje HacTaa ca HaMepoM Herupama Mel)yHapoyiHe KpUBIYHe IIpaBfe, a1y HI
u3 otpebe fia ce mbeHa yyora, 6apeM ca CTaHOBUILITA OTKPUBakba VICTUHE, aII0JIOTeTCKI
6pann. [TonasHa mosuiuja oBor pajia Hanmasu ce usMeby Te gBe JOMUHAHTHE KPajHOCTU
Koje 00/MMKYjy pacipaBy o MehyHapoHOM KpUBUYHOM IIpaBy: n3Meby Bepe y werosy
MOpaJIHY ¥ ICTOPYjCKY MICH]jy U1 FbeTOBOT Ofi0aliBamba Kao MOMNTUYKA NHCTPYMEHTa-
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NU30BaHOT NpojekTa. Hamepa oBe Kibure Huje HY JUCKBaIMpUKaLyja HI POMaHTH3a-
nuja MehyHapogHUX KPUBUYHUX CY[0Ba, Beh MCIMTUBabe IPaHUIIA IIIXOBE QYHKIINje.
OCHOBHO IuUTame Koje 0OBa KibNUra II0CTaB/ba Hije caMo fia 1u MehyHaponum Kpu-
BUYHI CY[JOBU OTKPMBajy UCTUHY, Beh KaKkBa je mpupoya Te UCTHHE U Y KOjOj Mepy OHa
MO>Ke€ HOCUTY MCTOPMjCKa, MOPaJIHa U ITOJINTUYKA OYEKMBalba KOja joj ce IPUIIUCY]y.

MebyHnapogHo KpuBIMYHO IIpaBoCcybe fenyje y OKBUPY TpaH3ULMOHE IIPaBJe, Tie
ce off KpMBUYHOT CyZla O4eKYyje BUILIe Off OJ/Iy4MBamba 0 MHAUBMUAYanHoj Kpusuiu. Of
Ibera ce o4eKyje /1a JoIpMHece HalJMIOHATHOM IIOMUPEY, 1a Ipou3Beie KONEKTYBHO
MpU3Habe 37I0YMHA, 1a yTeMe/bU 3ajelHMYKY HapaTHUB MPOIIIOCTI, 11 YaK U Jia Ieyje
Ka0 MOpPaJIHY IIefjaror IOCTKOHQINKTHUX APYLITaBa. ¥ CaBpeMEeHOM AMCKYpPCy TpaH-
3MILIMOHE [IPaBJie CTIHA YeCTO JoOMja CTaTyC HOPMATUBHOT anconyTa. Of KpUBUIHOT
CyJa ce oueKyje a He CaMO YTBPAM MHAVBUAYANTHY KpUBULY, Beh 1 mponssesie MopanHO
npounnrherme, KOMEKTUBHO IPU3Habe U UCTOPUjCKY KaTap3y. TakBa O4eKMBama, Mako
pasyM/bMBa y IIOCTKOH(MINKTHOM KOHTEKCTY, HOCE PU3MK MOPATHOT MaKCUMaInu3Ma —
PUBUK [1a ce MHCTUTYLM)jU Tofere pyHKIMje Koje IpeBasuIase lheH HOPMaTUBHY MaH/jaT
U IpoIlecHY CTPYKTypy. OHe, MaKO BPeIHOCHO Pa3yM/bliBe, OTBApajy MUTambe CTPYK-
TypHe CHOCOOHOCTY CyZia /ja CITYHM Y/IOTe KOje IIpeBasnjIa3e beroBy IPaBHY IPUPORY.

Kmura je nope/beHa y nBe Ie/inHe.

ITpBa nennHa aHanM3Mpa MojaM UCTUHE Y KpMBUYHOM NOCTYIKY. VcnuTyjy ce enn-
CTeMOJIOIIKe IPaHNLIe CYICKe CIIO3Haje, pas/inka usMely unmeHYHe Y IpaBHe UCTUHE,
OJJHOC UCIIPABHOCTY U UCTUHUTOCTH CYJICKe OfITyKe, Kao U YTUIIAj pasINIUTUX Ipoliec-
HIX MOJIe/Ia Ha pa3yMeBambe cTuHe. Kpos aHamu3y Teopuja UCTHHE M yIIOPeJHOIPAaBHUX
pasnuka usMehy KOHTMHEHTaTHOEBPOIICKOT 1 a[iBep31jalHOT CUCTeMa II0Kasyje ce fa
je MICTMHA Y KPMBUYHOM IOCTYIKY CTPYKTYPHO OTrpaHIYeHa, IPOLleCHO YCIOB/beHa 1
HopMaTuBHO ¢popMmarupana. OHa Hije MEHTUYHA UCTOPY)CKOj MCTVHY, HUTY IIPETEH-
Zlyje Ha allCOTTYTHY PeKOHCTPYKINjy IIPOLIIOCTH, Beh IpeficTaB/ba pesyniTaT MHCTUTY-
IIVIOHATHO ypeleHor mocTyIka Koju Mpou3BOAY IIPAaBHO pe/IeBAaHTHO 3HAME.

Ipyra nennHa noceheHa je MehyHapomHOj KpUBUYHO] IIPABIY, KA0 XUOPUIHOM 1
BpeHOCHO onTepeheHoM npojekTy. AHanmmM3upa ce OfHOC IIpaBHe U ICTOPUjCKe UCTHHE,
IJITambe CeNIEKTUBHOCTY TOberba I ,,CTIENNX Ta4aKa  CY[CKOT HapaTyBa, IIPaBoO Ha UCTUHY
K0 JbYACKO IIPaBo, Kao 1 YTUIIAj IIOIUTUKE Y TeOIONNTHKe Ha paj MehyHapomHnx
cynosa. [Toce6Ha nmaxkmwa nocseheHa je rensuju n3meby popmante npaBHOCHa)XHOCTHI
CyJiCKe OfI/IyKe U BeHOT MCTOPUjCKOT 3Hauewma. CyJ MO)Ke OKOHYATU MTOCTYIAK, alu
He MOKe OKOHYATY MPOIIIOCT; MOXKe YTBPAUTY UHAUBUAYATHY OITOBOPHOCT, ai He
MOXKe Y IOTIIYHOCTY PerynucaTy KoneKTuBHO ceharpe.

Metoponouky, Kiura ce kpehe Ha packpurhy KpyBUYHOT IPOLIECHOT ITpaBa, Gpuo-
3o¢uje npasa u MehyHapopHor npasa. Kao MHCTpyMeHTaIHe KOPUCTY ITOjMOBE IIpaBHE
Y ICTOPYjCKe UCTUHE, PaJiy jACHOT pa3/INKoBaba n3Mel)y oHora ILITO TBPAY CyZ 1 OHOTA
IITO TBpfe ucTopudapu o onpehenom norahajy. Ayropka He 1monasu o mpeTHOCTaBKe
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la je MICTOPMjCKa UCTVHA CyIlepMOPHA IPaBHOj, HUTHU Jia je MpaBHa MCTUHA JOBO/bHA
3a IpyIITBEHO pa3pelier-e KOHPMKTa. FbeHa monasHa Tesa je a je HEONXOIHO jaCHO
pasTpaHMYNUTH JOMEHE Y KOjUMa IIPaBo JIe/Iyje M JOMEHE Y KOjMa Ce Off Ibera O4eKyje
BUIIIE HETO IITO MY CTPYKTYpa I03BO/baBa.

AyTopKa MMa UCKYCTBO PaTa, a Kao TY>KU/Ial] ! HeNOCPeJHO ICKYCTBO KPUBIY-
HOIIPAaBHOT IpOLleCyMpamba PaTHNUX 3704MHA. Kibura Huje cBeJO4aHCTBO O TMYHOM
UCKYCTBY, aJI1 jeé TO UCKYCTBO JOIPMHENO Kpepalby UCTPa)KMBAUYKOT MM Tamba: LITa ce
JlellIaBa ca 3HambeM Koje IIpaBo IPOM3BO/IY, @ He YCIIeBa Jla IIOCTAHE 33jeTHNYKIU UCTO-
pujcku TeMesb? 3alITO, YIIPKOC NpecyAaMa, IPOLIIOCT HacTaB/ba Jia fie/lyje Kao Hepe-
LIeHo nmuTame? [a nu je Hpo6}1eM Y UCTUHM KOjy CyJi IPOU3BOMM, UIN Y OYE€KMBabMMa
KOja joj ce IpUINCYjy?






IIPBN JEO - UCTVUHA I KPUBNYHU
ITOCTYIIAK

1. UICTNHA Y KPUBNYHOM ITOCTYIIKY

1.1. VicTuHa ¥ KpUBMYHM IOCTYIIAK

[InTame offHOCA UCTMHE U LIM/beBa KPMBUYHOT IOCTYIIKA CTAPO je KOIMKO ¥ IMPABO.
CumbomnyHo je ocmkano y HoBoM 3aBety, Kajja, Ho3uBajyhn Ha jeIMHCTBO y 60>KaH-
CKOj MICTMHM, OKpMB/beHN VIcyc Kaxe ,,Ja caM 3aTo pobeH, u 3ato johox Ha cBeT fja cBe-
IOYMM UCTHHY. V] CBaKM KO je Of MCTHHe CITyIIa I7Tac MOj, Ha IITa PUMCKY IIPOKYPATOP

[Tontuje Ilnnat opgrosapa Hajay6/pum punosodcknm nuramem ,,1lra je ncruna?®. !

1 JeBanbere mo Josany 18, 37.



Ceemnana Henaouh - Vicmuna nped mehyHapoOHum KpusutHum cyoosuma

JIBe Xubaje rogyHa KacHuje IpaBHUIIM Ce U [ia/be MUTAjy — LITa je UCTUHA Y CYAICKOM
IOCTYIIKY, f1a /IX je Moryhe OTKPUTHU MCTUHY ¥ J1a /I je CBpXa KPMBMYHOT IMOCTYIIKA
oTKpuBame uctuHe. OBO IMUTambe je jefHa Off OKOCHMIIA (puto3oduje mpaBa 1 KPUBUIHOT
IPOIIECHOT IIPaBa. 3Ha4Yaj UCTMHE Y KPMBIYHOM IIOCTYIIKY OOMYHO Ce OC/TMKaBa Kpo3
AVJIEMY [a I KpUBUYHU IIOCTYIIAK 3a LIN/b UMa UCTUHY. ]eHHI/I CManajy oa je JVICTUHA
LIV/b KPUMBUYHOT IIOCTYIIKA, jep ce IPaBo ip>KaBe Ha Ka)k/baBambe ius puniendi rpangy Ha
VICTUHM?, OJTHOCHO JIa je OTKpMBake NCTIHE eCeHIIVja/THN IIPEYC/IOB JOCTU3akba TPaB/e
u JIernTuManuje npecyae. Ipyru, max, omTpo Herupajy Besy KpMBUYHOT IIpaBocyha
U JICTUHE — ,HeKa Ce HMKO He IIpeTBapa fla je CKCTeM IIpaBJie IoTpara 3a MICTMHOM. To
HMje HuiTa cmdHo. To je HaiMeTame... a aKo ce iecu a MCTHA u3abe Ha Bueno kao
pesynTaT HaiMeTamwa, OHAA je TO y3rpegHa cpeha®?

Y cynckoj peTopuiu 1 TIOITy/IapHOM JMICKYPCY MCTIHA je OCHOBHA CBpXa cyhema.’
13 oBor yr71a, MOI/IM 6¥ICMO IIOHYAUTY PafHy AeMHUIN]Y KPUBUYHOT IOCTYIIKA K0
3aKOHOM ypeheHor ocTyIKa umju je /b Tparame 3a MICTMHOM O HeKoM fiorabajy koju ce
OJIUTPAO0 Y IIPOIIOCTH U KOjU, Y TIPABHOM CMMCITY, IMa 3aKOHCKa 00e/IeKja KpYBUYHOT
mena. Jlakie, KpMBUYHM IOCTYIAK 61 ce MOTa0 AeIHNCATY K0 MTHCTPYMEHT KOjUIM ce
JI071a3¥ JI0 ICTVHE, IIPOIeCHA IIPaBMIa Kao YIIyTCTBO 3a yIIOTpeOy TOT MHCTPYMEHTa, a
KPMBIYHO MaTepyjaaTHO MIPaBo Kao popMa y Kojy MCTIMHA Tpeba Ia ce YKIOIN.

VicTuna y KpMBMYHOM HOCTYTKY MPE/ICTaB/ba OTPAaHUYEH OIICET CY/ICKE CIIO3Haje
nporior gorabaja. OHa je oMehena HU30M MaTepujaTHUX U IIPOLIECHYX IIPaBIIIA, AU
¥ CaMOM JIOTMKOM IIpaBa Koja J03B0/baBa CII03HAjy MICTMHE CAMO y OTPaHIY€HOM OIICETY
HOPMaTMBHO ofipel)eHNX 1mbeBa.

VcTuHa y KpMBUYHOM IOCTYIIKY je OrpaHIdeHa ciefiehyM mypeBrMa: a HUKO HEBMH
He 6yne ocyhen, fa mocrymak 6y/e 3aKOHNUT M IIpaBMYaH ¥ Jla C€ YYMHIOIY KPUBUY-
HOT Jle/la U3peKHe CaHKIMja I0J, yCI0BMMA KOje MPOMNCcyje KpuBU4YHM 3aKoH. Crora,
UCTVHA KOjy IIPOU3BeJie KPUBUYHU MOCTYIAK, CACBMM HY>XHO IIOCTaje IIPaBHM KOH-
cTpyKT uctuse. Tako, Eric Mgse, cynuja ICTR, cmarpa jja je ucTiHa OrpOMHO, TOTOBO
dunosodcko, murame Ha Koje ce He ycybyje 1a a ofroBop, anm y mpakcu CBaKo M3HOCU
CBOjy Bep3ujy UCTUHE ¥ 3aJjaTaK CyAMje je Aa ce TOj UCTUHM NPpUOIVIKY, KOITMKO je
moryhe.®

IIn/beBy KpMBUYHOT ITOCTYIIKA OCIMKAaBajy TPaHMIe HECAaBPLIEHE CII03Haje KOje OBaj
IIOCTyIaK JJO3BO/baBa.

2 'Bypbuh, B., Tpajkosuh, M., ,,O nctuan y KpuBUIHOM HOCTYIIKY , 360pHuK padosa IIpasHoe paxynmema
y Huwy, 6p. 65,2013,111-127, cTp. 124.

3 Iontcheva Turner, ], “Limits on the Search for Truth in Criminal Procedure”, American Journal of Com-
parative Law, vol. 54,2006, 1-54, p. 1.

4 Kennedy, L., The Trial of Stephen Ward, Macdonald, Bath, 1991, p. 251.

Damaska, M., “Truth in Adjudication”, Hastings Law Journal, vol. 49, 1998, 289-353, p. 301.

6  Mose, E., Transcript of Interview, Tribunal Voices, Arusha, 20. October 2008, goctynHo Ha: https://www.
tribunalvoices.org/voices/transcript_ MOSE_Erik_full.pdf
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IMPBU NEO - UCTUHA M KPUMBUYHU ITOCTYITAK

ITpBo, cio3Haja uctuHe je omeheHa MarepujaTHUM IpaBoM — GOPMOM Yy KOjy Unibe-
HIIIe, HA OCHOBY KOjuX ce popMMpa UCTHHA, Tpeba [ja ce yKiome. Y NUTamy je jes-
HOCTaBHa (GOpMy/Ia IIPAaBHOT CUJIOTM3Ma KAa0 TEXHMYKOT ITIOMAraja, y KoMe je ropma
IpeMIica IIPaBHO IIPABIIIO, JOIA IIPEMICA CY pe/leBaHTHE YMIbeHNIIe, a KOHKITY3Mja
je cyncka opmyka.’

Ipyro, crio3Haja uctuHe oMeheHa je mpoleCHUM NpaBUIMMa — nIpaBuyHomhy
IOCTYIIKA KOjUM ce 06eMa CTpaHaMa rapaHTyjy jefiHaKe IIaHCe 3a yCIeX U MpaBUINMa
KOja IpOM3MIase 13 HauesIa KPMBMYHOT IIOCTYIIKA — HE3aBYICTAH M HENIPUCTPACAH CY;
jaBHOCT cybema; mpeTmocTaBka HeBMHOCTM; IIPABO Ha ONOPaHY; jeTHAKOCT OPY>Kja;
IpaBO Ha 00PA3/IOKEHY OLITYKY.

Tpehe, KpuBUYHONIPOIIECHY CHCTEM IOfIElIIEH je Ha CIIpeYaBambe IPellKe y IIPoLecy
Ca3Hamba, ajli CAMO Y OTICETY /IayKHO NO3UTMBHE TPEIIKe — I'PelllKe Ha IITeTy HeBMHOT
(ma HeBUH He 6yye ocybheH), au He U JIa)KHO HeraTMBHE TPElIKe — IPelIKe Y KOPUCT
KpUBOT (a KpuB 6ype ocnoboben).

Haxne, KpMBMYHO IIPOLIECHO IIPAaBO MTO3HAje IpaBIUIa KOja 3a IM/b MIMajy pellyK-
IUjy IpellKe, any AUCTPpUOYIVja pefyKlLMje rpelke He PyHKIVOHNIIE JBOCMEPHO,
HETO CaMo y C/Ty4ajy rpellke Ha mTeTy HeBuHOT.* HejemHaka aucTpnbyiuja mpoucTide
13 MOpaJIHOT Havesna OpUTAaHCKOT IpaBa 18. Beka: ,60/pe na 10 KpuBUX n3berte ofro-
BOPHOCT HeTO Jja jefjaH HeBUH matu . Payuo 10:1 ,pedekTyje fpyLITBEHY BPeHOCT
Jla MHTepeC HeBMHOT Aa 6ye ocnobohen HagMohHO HajMalllyje MHTepeC APYyLITBA 3a
OCYZOM OKPMBJbEHOT .’

VcTuHa je orpanndeHa MoryhHocTMa JbyJIcKe CIIO3Haje. VaKo cy KpUBMYHMU CYTOBU
3HAYajHO IMMUTHPAHN, OHY Ce CYLITHHCKY OaBe CII03HAjOM IIPOILITIOCTY, jep je Cio3Haja
IPOLIIOCTY IIPeIyCIoB IoHOLIea ofnyke. Crora, Jlaygan ca mpaBoM Has3uBa IIPaBo-
cybe enycremonomkom MammnHOM.

MoskeMO IIOCTaBUTY TPY OCHOBHA IMNUTakbha eNUCTEMOJIOIIKOL CTaTyca CYyACKNUX
OfITyKa — Jla 1M CyZICKe TIpecyfie MpOoNu3Bojie 3Hame o forabajy us mpoutocTy, fa nu je
TO 3HaIbe Yje[IHO ¥ UCTMHA O fjorab)ajy u3 mpouutocTy 1, KOHAYHO, Ja JIU IPaBOCYAHI
CHCTeM MO>Ke OUTY JIETUTHMMAH, YaK U aKo He JOCTVKe allCONyTHY UCTUHY 0 forabajy
U3 IPOILIOCT.

HecmopHo je ja KpuBMYHe Ipecy/ie Mpou3Bofe 3Hame o forahajy us mpomnoctu y
(dbopMaTy OrpaHNYeHOM MaTepyjaTHMM U IIPOLIECHUM HOpMaMa. Tako, MCTMHA O HeYMjoj
KPUBJIIM MJIY HEBUHOCTY Ce YCTAaHOB/baBa HAa OCHOBY IIPAarMaTHYHOT IIPABHOT CTaH-
lapfa ,,BaH pa3yMHe CyMibe", yKeT Off CTaH/japfia CII03Haje CTUHE Y APYTUM 0bmacTuma
3Hama. CTaHJapy IOKasWBamba HIje HUIITA Ipyro fo 6amanc usmely pusnka rpemke

7 Uzelac, A, Istina u sudskom postupku, Pravni fakultet u Zagrebu, Zagreb, 1997, str. 2.

8  Laudan, L, Truth, Errot, and Criminal Law, An Essay in Legal Epistemology, Cambridge University Press,
Cambridge, 2006, p. 2.

9 Hudson, B., Justice and Security in the 21st Century, Routledge, New York, 2012, p. 207.

10 Laudan (2006), op. cit., p. 2.
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U TeNeONOMKNX 063upa crio3Haje ucture.!! OBaj cTaHAApA He rapaHTYyje UCTUHUTOCT,
Beh je ycrocTaB/beH Kao MpOLeypaHY I'PAHUYHIUK VIV XOPU3OHT OIJIyKe, 3aCHO-
BaH Ha HOPMAaTMBHOj QUKIjI CTAHAAPAA ,pasyMHe CyMbe", 1 Tofpa3yMeBa OMHApHO
peleme: ,JOKa3aHO BaH pasyMHe CyMbe U3 Koje mpousuasu ocyhyjyha npecyna n
»HIje JOKasaHO BaH pasyMHe CyMmbe“ I3 Koje npousunasu ocnobabajyha npecypa.
Tpehe pememe — cyMma y IOI/Iefy FOKa3aHOCTY VI ,,He 3HAM" pellielhe — CYLITHHCKA
He IIOCTOjI, jep ce IPMMeHOM Hauesa in dubio pro reo ¥Ma cMaTpaTI Ja ce IpUMemyje
pelleme y KOPUCT OKPUB/BEHOT, OFHOCHO ocnobahajyha npecyna. lakie, KpuBU4HM
IOCTYTIaK He 103BO/baBa eMICTEeMOJIOLIKY HeCUTYPHOCT, Koja 61 IofipasyMeBasa mpu-
3Hame HeMOT'YhHOCTH CII03Haje, oTpeby 3a Ja/blIM TparabeM 3a UCTHOM ¥ OCTaB/batbe
IPaBHOT INTaba ,0OTBOPEHUM IO KOHAYHOT yTBphuBama uctuHe. [IpaBHa n3BecHocT,
Kao BUIIIA BPEJHOCT, CTOTA Jjaje IparMaTUYHM OMHAPHY KO Y pOpMU [ja/He Kao jefnHI
MICXOJl KPVBUYHOT MOCTYIIKA.

VcTuHa Koja mpon3nIasy U3 KPMBIYHOT OCTYIIKA He IpeTeHAYje fa Oye Herpo-
BEp/bYIBa NIV HEOCIIOPUBA, O TOME CBENOYN U YN IHEHNIIA 1a HOCTOjI/I 4JYTaB HU3 IIpo1ec-
HJIX HOPMI KOje ITPOIINCYjy Ha4MH ITpOBepe CyACKe OfTyKe — KpO3 pelloBHE 11 BaHPeHe
npasHe JieKoBe. MehyTuM, IpoBep/pMBOCT MICTUHE KOja IIPOU3N/IA3U U3 KPUBUYHOT
TIIOCTYTIKA Of[BUja Ceé Y UICTOM OrpaHIYeHOM (HOpMaTy Koju 00yXBara IIpoBepy NCIIpaB-
HOCTM IIpYIMEeHe IPaBHNUX HOPMU, JOK je Y IOI/IeAy YMIbeHNIIA alle/TallIOHY CYJi OTpa-
HIYeH CaMo Ha [UTambe HbIUXoBOr MelycoOHOr ogHOCA Y KOHTEKCTy 06pasioxera.'
Jlakite, MCTVHA y KPMBMYHUM HOCTYIIMMA je OTpaHIYeHa, KaKO Y CII03Hajy, TAKO U Y
BepuduKanmju MpeTxonHe crosHaje. KonauHo, nHxepeHTHa HeMOTryhHOCT IpaBOCYA-
HOT CHICTeMa JIa U3HEeJPY AlICOMYTHY MCTHMHY O IPOLIJIOCTH, OFHOCHO HheroBa emucTe-
MOJIOIIKA MIIep(deKIiVja, He 3HAYY Jja IPaBHU CUCTeM I'yOy IETUTMMUTET, jep TaYHOCT
HMje jefjtHa Mepa BpeTHOCTH CyZICKe OAIyKe," ¢ 063MpOM [ja Ii//b KPYBUYHOT IIOCTYTIKA
HJIje allCOJTyTHA MCTUHA, Beh OHAj CTelleH cI03Haje unibeHNIa o forabhajy HeonxomaH
3a JIOHOIIEe OITYKe Y CKIaJy ca MaTepyjaTHIM U MIPOIIeCHMM HOpMaMa.

ITopen HaBefieHNX eMUCTEMOIONIKNX TPAHNIIA KPUBUYHMX CY/IOBA, BAXKHO je yKa-
32TV 1 Ha YMIHEHUITY f1a IPABOCYAHM CUCTEMU, Y HeKUM C/Iy4ajeBMMa, OCTajy CIIeIn 3a
morabaje koju 6u Mory 6MTH Of KPUBUYHOIIPABHOT 3Havaja. Tako, 6pojuu gorabhaju us
IPOLIIOCTY KOjI IIpefiCTaB/bajy KpUBUYHA Jie/Ia, HUKaja He 6yny usHetnu npep cyn. Cyn
CaMOCTaJIHO, 6€3 MHNIIMja/THe aKTVBHOCTH TY)KMOL[A, He MO>Ke HU Jla BPILY CBOjY €IN-
cTeMoIoLIKY yory. MehyTuMm, unmeHnniia ja Cys Huje BPIINMO CIIO3Hajy HeKor gorahaja
U3 IPOIUIOCTH, Y IIPaBHO IpefBuheHoj mporenypu, He 3Haun jja ce Taj gorabhaj Huje
mecno. To IITO HeKY 3/I0YNH 13 IIPOLIIOCTY HHUje IIPOIIA0 jypUANPUKALIVjCKI TECT He
3HA4M JIa ce HIje Aecuo u fia Huje 3mounH. Takobe, HemoryhHocT nokasuBama onpehene

11  Klamberg, M., Evidence in International Criminal Trials, Martinus Nijhoff, Leiden/Boston, 2013, p. 197.
12 Viola, E, “The Judicial Truth”, Persona y Derecho, no. 32, 1995, 249-266, p. 254.
13 Damaska (1998), op. cit., p. 289.
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YNMeHNIle Y KPYBMYHOM IIOCTYTIKY He 3HA4M Ja Ta YMI-eHMIA He TTOCTOjH, jep ,HeMOo-
ryhHOCT JoKa3uBama X He 3Ha4M f1a X He mocToju . [ToBpx cBera, KpMBUYHIU CyJ Ce He
0aB) OHUM YMHEHNYHNM INUTaBkIMa Koja HUCY IPaBHO pe/ieBaHTHA, aJli jecy perie-
BaHTHA U3 yTJIa ICTVHE O HeKOM jjorabajy 13 mpolIocT y CMUCTY UCTOPUjCKe, COLIN-
OJIOLIKe, TOJIUTUKOJIONIKE U ipyTe aHanu3e. OBa M1Tama 0CTajy BaH chepe pasa, aiu
He 0CTajy BaH cdepe UCTHHE 0 HEKOM fiorabajy.

Crora, MOXXeMO 3aK/byYNTH fIa TIOCTOjU CTIHA Y IPaBy U BaH IIpaBa,'® Kao ¥ NICTUHA
KOjy 3HaMO, UCTMHA 32 KOjOM TparaMo 11 KOHa4HO, UCTMHA 32 KOjy HEMaMO CBECT Jja 3a
BOM Tpeba TparaTi.

Ca pyre cTpaHe, HEOIIXOJHO je pas/IMKOBaTH I10jaM CTBapHe, Tj. UCTUHUTE KPUBHIIE,
y OBHOCY Ha OHY Koja je yTBpheHa mpecy/ioM, Kao 1 I1ojaM CTBapHe, Tj. ICTUHNUTE HEBY-
HOCTH, Off OHe KOja je IIPeTIIOCTaB/beHa Y KPYMBUYHOM IIOCTYIIKY (KpO3 Ha4yesIo MpeTIo-
craBke HeBMHOCTH). CyJi MO>Ke Ja TTIOTPelly ¥ IIopef] IpaBUTHe IIPUMeHe 3aKOHa, TAKO
mto he HeBMHOT OI/IACUTY KPMBMM M/IM TAaKO LITO he KpUBOT 0CIOO0ANTH, jep IpaBHA
IpaBu/Ia He TapaHTyjy UCTUHOCT ucxona. Crora je Mmoryhe mocrojame mpaBHO j1eTn-
TMMHe IIpecy/ie Koja je y IIe/IOCTI Y CK/Iafly ca 3aKOHOM, a /a je ICTOBPeMEeHO IO pelIHa
Ca CTAaHOBMIITA UICTUHE.

Y TOM CMMCITy MOXKEMO Pa3[BOjUTH INTabe UCTUHE § OKBUPY CY/ICKe OfTyKe (Mn
CYJICKe MICTVHE) Y IUTakbe UCTUHUTOCTHU CYZICKe OJTyKe, OHOCHO Pas3/iBOjUTY IATA e
MICIIPAaBHOCTY OfITyKe Off MMTama beHe UCTVHUTOCT, jep CHenUIHOCT CyICKe OfiTyKe
HIIje Y ’eHOj MICTMHUTOCTM, Beh MCITPaBHOCTY KOja ce 3aCHMBA Ha IIOCEOHMM HOpMaMa
Koje ce 6aBe IuTameM BpeHOBama Ipecya.' JeyHocTaBHMje, Moryhe je ma mpecyna
Oyzme dopmManHO UCIpaBHa, aay MaTepujaaHo HetadHa. OmHOCHO Moryhe je ma mocroju
pasnuka nsmeby unmeHYHe UCTVHE (OHO LITO Ce CTBAPHO AOTOAWIO) VI IIPaBHE UCTUHE
(OHO LITO je CYZ 3aK/BY4MO Jia Ce JOTOAMIO)."”

Haxke, cymosu rpeme. MehyTnm, nocrasspa ce nurame 10 Koje Mepe Cy I'pelke
IIPUXBAT/bMBE, OJHOCHO KOja je 03BO/beHa MapriiHa I'pPelIKe 1IN, je[JHOCTaBHMje, Koja
je rpaHUIIA HAIlleT TI0OBepema y cyAcke ofnyke? JlayfaH mpaBUIHO yKasyje a IpaBo-
CY/IHU CUCTeM UCIIyHhaBa CBOjy Y/IOTY CBe JOK IIOCTOjU BUCOKY oMep uaMmeby Taqnmx
ocnobabajyhux n Heraunux ocybhyjyhux npecyna.'® Mehyrum, Mapou nogceha pa
Teopuje BepoBaTHOhe MOry 61TM ogo6He 1a MaKCUMM3UPAjy 6poj ,TaUHUX  OfTyKa
Y MUHMMU3NPajy OpOj ,,HeTauHUX " OIJIyKa y BeMKOM Opojy cyhema, anu Ham HuKaza
He Mory pehi fja iu je KOHKpeTHa Ofj/TyKa TayHa MM HeTayHa.'”

14 Laudan (2006), op. cit., p. 93.

15 Uzelac (1997), op. cit., str. 3.

16 Peczenik, A., On Law and Reason, Springer, Dordrecht, 2008, p. 38.

17 Taruffo, M., La semplice veritd, Laterza, Roma-Bari, 2009, p. 84.

18 Laudan (2006), op. cit., p. 112.

19  Murphy, P, Evidence, Proof and Facts: A Book of Sources, Oxford University Press, Oxford, 2003, p. 11.
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1.2. VicTHa Kao b KpMBUYHOT MOCTYIIKA

[InTame fa 11 je UCTMHA IM/b KPUBUYHOT IIOCTYIIKA Y CTPYYHO] jaBHOCTH ce Hajuenthe
BeXKe 3a MMTabe HOPMATYBHE perysalnje IojMa UCTUHE Y IIPOI[eCHUM 3aKOHMMA 1
IMTambe II0/10XKaja UCTIHE Y BeIMKIM KPYBUYHOIPOLIECHMM CUCTEMIMA, O 4yeMy he kac-
H1je 6ty peun. MebhyTum, nako ofHOC IIpeMa UCTIHM Bapypa Off CUCTeMa JI0 CUCTeMa,
HeroBame BPeIHOCTM UCTIHE BaXKHa je y cBuM cucreMuMma.”’ CTora ce 4YMHM HeOll-
XOOHMM NIPETXOJHO pa3MaTpambe NuTama 3Haqaja VUCTNHE Y KPUBMYHOM IIOCTYIIKY Y
I peM KOHTEKCTY.

VicTuHa y KpMBMYHOM IOCTYIIKY MMa IBOCTPYKY yiory. IIpBa ynora je nmpaBHe mpu-
porie, a pyra je MeTanpaBHe IpUpOJe.

Ynora npaBHe IpKpofe IIOYMBA Ha YNCTOj MHCTPYMEHTATHOj BPeJHOCTI Cyhema
Koja cmy>ky pyHIaMeHTa/THOM IIPaBy Ap>KaBe Ha KaKmbaBambe. T1de ce eICcTeMOJIOIIKe
ambuuje’' Koja mo4rBa Ha paJHOj XMIIOTe3) IOCTYIIKA IIpecyhuBama ia je MCTUHY,
Yy IpMHLINITY, Moryhe OTKPUTU 1 ja TAYHOCT Y yTprI/IBaH::y YMbEHNMIIAa KOHCTUTYNIIE
IpefycIoB 3a IpaBegHy ognyky.”> MehyTum, criosHaja uctuHe, cama o cebu, Huje
/b cyhema. Crio3Haja MCTHHE je Ieo APYTOT, IIMPer IM/ba U CTY>KM KaO MHCTPYMEHT
3a BEroBo JocTusame. [lakie, yrBphuBame UCTHHE je IPEYCIIOB 32 OHO IITO CyJ Tpeba
Ia OfTy4YM — O KPUBUIY UV HEBUHOCTU OKPYBJ/bEHOT.

Cy1uTuHa enmucTeMosIOMKOT OKBMpa KPUBUYHOT Cy/ja HUje MUTalbe IITa Ce JeCUIo y
IPOLIIOCTH, Beh [1a /1 je KOHKpeTHY OKpMB/beHM KpuB mmn Huje. JJorabaj us mpomro-
CTU je CaMo jeflaH Off e/leMeHaTa TaKBe CIIo3Haje. JIpyTu eleMeHTH ce TUYy MaTepujal-
HOT TIpaBa — CMeIITamka KOHKPeTHOT forabaja y KoHTeKcT oprosapajyher kpuBuaHor
fesa ¥ IPOTUBIIPABHOCTM, KA0O U Cy0jeKTMBHOT OHOCA OKPMBJ/bEHOT IIpeMa pailbu
U3BpILEHa, /1) ¥ POLIECHOT NIpaBa — MNUTalba J03BO/bEHOCTH JIOKa3a, Ha4lMHa bUX0-
BOT Kopuirhemwa U CIMYHO.

Jaxie, cyp ce He 6aBY caMO CIIO3HajOM YMIbeHNIIA 0 caMoM fporabajy, Beh n cros-
HajoM IIpaBa. Y TOM CMICITY MOXKeMO Pa3[iBOjUTH veritas facti, Koja 61 ofroapana
KOPEeCIIOH/IEHIIMjCKOM TTIOMMalby UCTUHE Off Veritas iuris / veritas normativae, koja 6u
ofiroBapasia KOXepeHIMjCKOM IToMMalby MCTHHe. KeseH ycrnocras/ba CIMYHY IOeNy Ha
YMEeHNYHY CTBAPHOCT (Sein) ¥ HOPMAaTMBHY CTBapHOCT (Sollen), caMo IITO NCK/bydyje
MoryhHOCT fja mpaBo mpumajsa 0671acTy YNHEHIYHOT.

Vlako TOK KpMBMYHOT IIOCTYIIKA, a IIOHAjBUIIIE IbeTOB MCXOM, 3aMarjbyjy IPAHNUILY
YNMbeHNYHe ¥ HOpMaTMBHE CTBAapHOCTH, KenseHoBa Teopuja je y ;oOpoj Mepy TauHa.
Hauwme, nofiena Ha YMbeHNYHY UCTUHY — factual truth v npaBHy uctuny - legal truth

20 Damaska (1998), op. cit., p. 289.

21 Duff, A, Farmer, L., Marshall, S., Tadros, V., The Trial on Trial: Volume 3, Hart Publishing, Oxford, 2007, p.
6.

22 Damaska (1998), op. cit., p. 289.
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WM YVEeHIMYHY U IPaBHY CIIO3HAjy je HEMMHOBHA TOKOM KPMBUYHOT OCTymKa. OBe
»IBe UCTUHE Y KOHAYHOM MCXOMY IIOCTYIIKA MOPajy OMTHU Y OfIHOCY KOMIIEMEHTapHO-
CTH, jep je TO IPeAYC/IOB fja IPoby TecT UCIPaBHOCTM IPeJ] BULIOM CY/ICKOM VHCTaH-
rjom. Crora, HeCIIOpHO je 1a KOHa4aH Pe3y/ITaT Cy[CKOT ITpolieca HeMa eCTeMOTIONIKO
jemMHCTBO.” Y CKJIafly ca HaBefIeHVUM, YMHM Ce VICIIPaBHOM KOHCTAaTalyja fa IOCTOjU
BUIIIE eNMICTEMUYKNX aMONIIVja KpuBUYHOT cybema. To cy, mopen nctune, foKasy u
npaBo, Te je HeMoryhe pasyBoOjuTH mpoljec 1 MCXof cyherma, ¢ 063MpoOM f1a MCXOF, 3aBUCK
o] IpolIieca, OGHOCHO IpoLeaype. Ypaso y ToM cMuciy, Camepc ykasyje ja MpolecHa
IPaBUYHOCT HIje ITYKO MHCTPYMEHTATHO CPEACTBO Ka UCXOAY, Beh /ja unHM eo mero-
BOT OIlpaBliamba, T€ Ja IETUTUMUTET IIPECy/€ 3aBMICU O[] IPAaBMYHOCTYU NOCTYIIKA ITYTEM
Kojer je noHera.* [IpaBunno bajoBuh ykasyje ga guckycujy o ,,MCTMHU" y IpaBy Tpebda
npeMecTuTy u3 cepe ,1nba MOCTYNKA" y cepy ,,HauMHa WIN METOfIA" 38 IPUKYTI/barbe
yymbeHnuHe rpabe, jep ce muMa perynnie HauuH Ha Koju he ce ynmweHuIe yrBphuBaTn
U OIICeT YMIbeHn1a Koje he ce yrsphusarnu y mocrynky.”

YKONMMKO IPUXBATUMO CTaB JIa Cy eNUCTeMIYKe aMOuIyje Cy/a: MCTUHA, JOKa3! U
IpaBo, IIOCTaje jaCHO fla Cy YMIbeHMIe IPYMapPHN 00jeKaT CYACKOT eMMCTeMOJIOMKOT
nopyxsara. Crora He YyaM 3aK/by4aK Jia je ,IIp1da 0 UCTVHM IIpe CBera IIp1da o Yikbe-
Hunama“.** CriosHaja 4MmeHUIA je CII03Haja CTBApHOCTY WM YTBphUBame UCTHHE O
cTBapuMa, forahajuma, pagmama, ycnosuma. [lakie, HULITA HIje IUTabe YMbEHNIIE
IITO HMje IUTakbe I0CTOjarba, peaIHOCTY Yy uctuHe.”” MehyTum, npaBHM MeTOp HIIje
HAyYHU METOf, HUTH je IpaBHa BepuduKaImja CyIcKe OfiTyKe jeflHaKa 61710 K0joj Hayd-
HOj MeToau Bepudukanuje. CosHaja YMbEHNIIA Y KPUBIYHOM IIOCTYIIKY je OrpaHMYeHa
3a/IaTKOM KPMBWMYHOT OCTYTIKA AeDMHNMCAHNM Y ONTY>KHNUIIM, METOaMa 1 LIM/beBYMa
CIIO3Haje Ne(UHUCAHUM Y IIPOL[ECHOM 3aKOHY, Ka0 U APYTUM O0jeKTUBHUM OKOJTHO-
CTUMa Koje O/IaKIIaBajy VIM OTeXKaBajy Boherwe KpuBuyHOr nocrynka. He mocroju
MeTOf| KOjuM OU ce MOIJIa IIPOBEPUTH UCIIPABHOCT IMCTEMO/IOIIKIX 3aK/bydaKa O
YMbeHNI[aMa, HUTY IIOCTOj! FapaHIjyuja fa Cy yTBpheHe unibeHNnIle TauHe.

[lpyra ynora ucTuHe y KpMBMYHOM IIOCTYIIKY je MeTallpaBHe MPUPOJe U TIde ce
ofHOca ucTuHe 1 npasie. Tako, Toma AKBMHCKM yKasyje la MUCTMHA HUje BPEJHOCT,
caMa 110 ce6y, Beh 1a je BpeyHOCT Bepa, a MCTVHA je caMo beH objekar.”® [lakie, Bpen-
HOCT je TIOBeperbe y IIPaBo, a OHO IIPOU3NIIA3Y U3 MCTHHE Kao objexTa mporeHe. Jlay-
faH nopceha ja McTHHA HYje rapaHIMja IIpaBle, ajly je lbeH eCeHIMjalHy IpeRycnIoB®.

23 Viola, op. cit., p. 249.

24  Summers, S. ], “The Epistemic Ambitions of the Criminal Trial”, Quaestio Facti, no. 4,2023, p. 262-263.

25 Bajosuh, B., O uuwenuyama u ucmunu y kpusuunom nocmynky, Ilpasau Gpaxynrer YHupepsurera y
beorpany, 2015, cTp. 12.

26 Ibid.,cTp. 11.

27 'Thayer, J. B.,“Law and Fact in Jury Trials”, Harvard Law Review, vol. 4, 1890-1891, 147-175, p. 152.

28 Aquinas, T., Summa Theologiae, II-11, q. 109.

29 Laudan (2006), op. cit., p. 2.
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IToBepeme y kpuBIUYHO IpaBocyhe nexxn y Bepu fa he cymosu johu go uctunure npe-
CyJie y IM/by OUyBama IPYIITBEHOT II0Bepea Jja he KpuBy OMTY Ka)KIbeHY, 8 HeBUHU
ocno6obhenn®. [TocmarpaHo Ha OBaj HAYMH, ICTMHA HUje TIPOCTY MHCTPYMEHT IIOCTYIIKa
panu ocTBapema nba cyherma, Beh jo6uja MeTarpaBHy BPeJHOCT Off KOje HEITOCPeHO

3aBUCU IPABEAHOCT IIOCTYIIKA U CJIEACTBEHO HETOB IETUTUMUTET.

1.3. Teopuje uctuHe y npaBy

3a1To je MOTpeOHO pa3MaTpar MUTambe Teopyja MCTUHE y paBy? Pasnosu 3a To HUCY
Ipe CBera MeTOJ0/I0IIKe TPMPOJie, HUTY IIPOU3/Iase U3 HaMepe i Ce OfIrOBOPY Ha je[THO
Off HajTeXXnX Gp1mo30PCKIUX MUTakba — MUTalbe UCTUHE Kao Takse. IIpe ce paau o mpar-
MaTMYHOM pasJIory: I0jaM MCTIHE KOj! IIPUXBaTa IpaBo HermocpenHo onpehyje nomere
CY/ZiCKe CIIO3Haje unibeHnIa. Kaxo je ucTuHa y 3Ha4ajHOj MepHU IPYLUITBEHO YCIOB/bEH
KOHCTPYKT, Ib€Ha CXBaTamba Cy Cé BpeMEHOM Memara.

YmpaBo cy Te IpoMeHe, y 06pOM JIe/y, yTUIIaje ¥ Ha IIPOMeHe y CYICKMM KPMBIY-
HuM nocrynnuma. Crora, IpaBU/IHO pa3yMeBambe M0/I0Kaja UCTUHE Yy BeIMKUM KpH-
BIYHOIIPOILIECHNM CHCTeMIMa 1 y MehyHapogHOM KpuBIYHOM IpaBocybhy mopgpasymesa
IMOCTYHAaK JIOTMYIKOT CMENITaba IIPABHMX MHCTUTYTA y ailcKBaTaH TeOpI/IjCKI/I KOHIIECIIT
UCTHHe, cXofHO KaHTOBOj Makcumu 0a cy nepuyeniyuje 6e3 nojmosa cnene, a nojmosu 6e3
nepuyenyuja cy npasHu.

[Tocroju Buiire pumozodcknx npasaua Koju ce 6ase mojMmom uctute. tbuxosa 6poj-
HOCT ¥ PasHONIMKOCT y IIPUCTYNIMMa Jlaje IIPaBO 3aK/by4KY /1 je ,JICTMHA KBUHTECEH-
IMja/IHU OCIIOpaBaHM KOHIIENT *! KOju ce Kpenpa y CKIajy ca HAUMHOM pasyMeBamba
nojma uctuHe. CTora Mo)ke Jie/loBaTH Jia je [0jaM UCTVMHE, HAKOH BeKOBHUX IIOKyIlaja
medMHMCaba, OCTAO jeJHAKO HeNPHUCTyNavyaH 1 TajHoBUT.”> Ha myTy crosHaje mojma
ICTUHE, KaKo y Gpumo30(pCcKOM, TaKO 1 Y y>KeM KPUMBIUYHOIIPOIL[ECHOM CMICITY, TEIIKO
je ce oreTn yTucky cypuje @efepanHor cysia AycTpanuje Koju Kaxe: ,CBe IITO MOTY Jla
3aK/bY4MM CaJia, 6alll Kao Kajia caM ce IIPBY ITyT CyCPeo ca OBUM TeopHjaMa je 1a HeMaM
HojMa Kako fia feuHUIIeM UCTUHY .

30 Hillier, T., Dingwall, G., Criminal Justice and the Pursuit of Truth, Bristol University Press, Bristol, 2021, p.
11.

31 Clark,]. N.,,“Plea Bargaining at the ICTY: Guilty Pleas and Reconciliation”, European Journal of Interna-
tional Law, vol. 20, no. 2, 2009, 415-436, p. 426.

32 Majuh, M., ,VicTute u 3a6/yne 0 NCTUHY Y KPUBUYIHOM HOCTYIIKY, Bunmen Anenayuonoe cyoa y beo-
2pady, 6p. 2,2013,141-165, ctp. 143.

33  Finkelstein, R.,“The Adversarial System and the Search for Truth’, Monash University Law Review, 2011,
135-144,p. 135.
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OcHoBHM Q11030 CKYM IPUCTYIIN OjMY VICTUHE, IIPEIIO3HAT/BUBY U Y puno3oduju
IIpaBa Cy KJIacH4He Teopyje KOpeCIoHIeHIIje, KOXepeHLMje I ITparMaTu4kKa Teopuja
ucruse.**

Teopuja kopecroH/ieHIIMje TOYMBA Ha MIeju MeTadU3MUKOT peannsMa y qnjem
KOpEHY je yBepeme Jja 00jeKTUBHA pea/THOCT IIOCTOj!, a je YHUBep3alHa 1 fia jy je
Moryhe crio3HaTH, yKOIMKO ce 3a oM Tpara. OBo je IpBa Teopyuja UCTUHE U FbeHU
noueny notuyy of, Apucrorena u Ilnarona. CxogHo 0BOj TeOpuju, jefHa TBpba je
MCTUHITA YKOJIMKO je y CK/Iafly ca 00jeKTMBHOM peanHouihy, ofHOCHO cTBapHoIhy.
[TpenusHuje, ako TBpAba OAroBapa CTBAPHOCTH, TaJa je TBpAma ucTuHuTa. OBa Teo-
puja HacTaje U3 KpUTUKe copucTruke Ikose u [Iporaropune TBpame ,oBek je Mepa
CBIX CTBapM: OHMX KOje jecy Ia jecy, a OHUX Koje HUCY Jja HUCY . [lakiie, UCTMHA IIOCTOjU
Mumo doBeka. OHa je peasiHa U He 3aBUCU Off /byficKe nepuenuuje. [lnaton cmarpa fa
je MCTMHA OHTOJIOLIKY yTeMe/beHa M Be4Ha U [Ja IOCTOjU y Ha[[YyTHOM CBETY, a Jia je
OHO IIITO ONa)KaMO Yy/IMMa CaMo Ofipa3 Mieja, O YeMy TOBOpHM y aneropuju nehune y
neny Permy6bnuka. Ca pyre cTpaHe, 3a ApUCTOTeNIa UCTUHA Ce Hala3! Y JbyACKOM CYLY,
OJIHOCHO JIOTOCY — je[IHOCTaBHMje, UCTUHA je CK/IaJ MUIIberba Ca peaTHoIIhy.

Teopuja KoxepeHLIMje MOa3M Off XOMMCTUYKOT IIPUCTYIIA y KOME je MCTUHA KOH-
cTpyncaHa of KoxepeHuuje usmehy yBepema®. OHa mpeTnocTasiba Jja je UCTMHA OHO ¥
HOIJIe[ly Yera pa3yMHM Jby M IIOCTUTHY CaIJTaCHOCT HAKOH IIOTIIYHe U IpaBUYHe [ieba-
te.’® Hajrmo3HaTuju nmpeacTaBHMK OBe Teopuje je Opurancku ¢puaozod panor 20. Beka
®pencuc Xepbept bpepmu. Kopenn teopuje Hanase ce y Xere1o0BoM CTaBy Aa ce UCTIHA
OTKPMBA y IIpOILleCy AujaleKTUYKOr pa3Boja cucrema. JJakie, JOK je 3a KOpeCIOH/IEH-
LIMjCKy TeOpujy MCTIHA OFHOC CTBAPHOCTH M JICKA32, 32 KOXEPEHIMjCKY TeOpHjy MCTUHA
ce yrBpbyje xpo3 mehyco6HM ogHOC MCcKa3a yHyTap cucTeMa. VcTuHa HacTaje Kaja cy
TI MICKa3¥ KOXePEeHTHU, OFHOCHO, KaJla HUCY y Mel)ycOOHOj KOHTpaAUKIMju U Kafia ce
Mebhycob6Ho nogynupy. Crora, Tparame 3a UICTMHOM HeMa (pOKYC Ha CTBApPHOCT, HETO Ha
Mebyco6He ofHOCe MCKasa 0 UCTHUHI.

IIparmarnuka Teopuja UCTMHE HacTaje KpajeM 19. 1 moyeTkoMm 20. BeKa 1 Tpara 3a
VICTUHOM Y OKBMPY IIparMaTU4Ke MaKC/Me Jla Ce 3Ha4aj je[lHe MJieje CacTOju Off JbYICKOT
MICKYCTBA M IPaKTUYHUX IOC/IeAuLa beHe ynoTpebe. HajmosHaTuju nmpencraBHuK je
Bunujam [lejmc. CxomHO 0BOj TEOpUjHU, YCIENIHOCT j€ KPUTEPUjyM UCTUHE, A UCTUHUTA
Cy OHa BepoBama Koja IOBOJE 10 YCIIelIHe MHTepaKLyje ca okonuHoM.” Hasonehu na
je 6UT BepoBama y TOMe fla OHO IIpe/ICTaB/ba ANCIIO3UIIN]y 3a fe/oBame, bepunh cnu-
KOBMTO OINCYje TECT UICTUHUTOCTU Y OKBUPY NIparMaTuyuke Teopuje nurarmem — Illra

34 Schantz, R., What is Truth?, Walter de Gruyter, Berlin/New York, 2002, p. 1.

35 Ibid.p.3.

36 Hodgson, J.,“Conceptions of the Trial in Inquisitorial and Adversarial Procedure”, in: Duff, A., Farmer,
L., Marshall, S., Tadros, V. (eds.), The Trial on Trial: Volume 2 - Judgment and Calling to Account, Hart
Publishing, Oxford, 2006, 223-246, p. 223.

37  Ber¢i¢, B, Filozofija II: svezak, SveuciliSte u Rijeci, Rijeka, 2012, str. 97-98.
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hemo MucuTy 0 4oBeKy Koju y foba paTa TBPAM fia je HajBUIIIA YACT U JYXKHOCT CTYIUTI
y om6paHy IOMOBIHe, a caM usberasa BojHy 06aBe3y?*® [IpeBefieHO Ha TepeH IpaBa 1
CyJiCKe OfI/TyKe, MOITIO 61 ce pehu la KpUTepujyM UCTUHUTOCTY IIpecye Tpeba Tpa-
KUTH y BeHUM e(eKTUMa, OTHOCHO Y TOMe /i /) je CBOjOM IIPMMEHOM JieTIOTBOPHO
paspemina cIop.

ITopen HaBefeHe TPy KJIACMYHE TeOPUje UCTUHE, BaXKHO je HAIOMEHYTU U TEOPUjy
KoHceH3yca. HacTana je y 19. Bexy, a passujana ce y 20. Bexy. IlounBa Ha upeju fa je
JICTVHA OHO O YeMy 61 ce pallMOHaTHN aKTepy C/IOKMJIV, JOIIIN 0 KOHCEH3yca y Mje-
aJTHMM yCclIoBMMa injasora. Xabepmac, y , eopuji KOMyHUKaTHBHOT fIe/IoBamba’, pasByja
UJejy fa je UICTMHA Pe3ysITaT TOBOPHE CUTYalluje y KOjoj YYECHUIIM BOJie PAliMOHATHNI
Aujasnor, 6e3 IpucniIe n NHTepeca.

Jok Teopuje KOpeCIIOHEHLIM]j€, KOXEPEHIIje M KOHCeH3yCa MCTUHY BUJe Kao L/b I
BPEIHOCT, IParMaTIyiKa TeoOpyja UCTUHY BU/IM KAO MHCTPYMEHT, OFHOCHO JVICHIO3UIIU)Y
3a flenoBambe. Hamymrame npeje NCTMHE Kao BPEHOCTY U Ij1/ba CIIO3HAje OTBOPUIIO je
BpaTa YMTaBOM HM3Y MOJIEPHUX ¥ IOCTMO/IEPHUX T€OPMja UICTHHE KOje Cy Ce pa3Bujaie
kpo3 20. Bex. Kputuuka teopuja npasa cBoj pasBoj HOUMH€ Y KPUIMMA MapKCUCTIIKE
Teopuje IpaBa Koja IIpaBo BUAM Ko ,,BOJ/bY Biajajyhe kace”, OMHOCHO CpeficTBO 3a Ofp-
Kame U penpoaykuujy nocrojehnx ogHoca nponssopmwe. KacHuje kputuake Teopuje
HAIyIITajy 1Jejy IpaBa Kao ,Bojbe Baajajyhe kmace®, anu sajp>kaBajy JujaIeKTUIKI
IPUCTYTI NUTAY OfIHOCA IIPaBa ¥ UCTUHE, pasyMeBajyhn MCTUHY [0 Koje omasn Cyp
Kao IIPOM3BOJ JUCKYpca ¥ ogHOoca Mohn y apymTBy (pacHe Teopuje, GeMIHUCTIYKE
Teopuje mpasa). VIcToBpeMeHO, pa3Bujajy ce Teopuje Koje y CpXXIU OFHOCa UCTUHE U
IpaBa BUJIe peTOPUKY, TpayMy, puTyai. Tako, fedranmoHncTndKa Teopuja je ctaBa
7la MICTVHA HIje CBOjCTBO caMo 10 ceby, Beh ImyKa TBpAmA, a 1a Y CYACKOM IIOCTYIIKY
VICTMHA [TIOCTOjM KaO PETOPUYKM €IEMEHT, a He peanHa Kareropuja. Ersucrenuujanu-
CTMYKA TeopHja y POKyCy MHTEepecoBamba NMa UCKYCTBO Pa30TKpUBamba CTBAPHOCTHU U
3a OBY T€OPU]Y Y CY[CKOM ITOCTYIIKY MCTMHA HIje IIPOCTO CIarame YNbeHn1a, Beh 4nu
OTKpMBama OCHOBHUX €T3JICTEHIMja/THMX [IUTamba Koja Ce OfIBMjajy Kpo3 TpayMy CBe-
podersa. CUMOOIMYKO-PUTYATHE TeOpUje Cy CTaBa Jia IPaBo IPOM3BOAY VICTUHY KPO3
cybeme Kao puTyanHM YMH, U fIa je NCTVMHA IIPe YMH ¥ CUMOOTI, a He ONC IIPOLIJIOCTH.

Jemua off HajBa>KHMjUX CABPEMEHUX T€OPMja UCTUHE je IOCTMOJEPHA Teopuja. ¥ Byxy
nexoHcrpykuuje YKaka Jlepupe, 3acTyIHUIIM IOCTMOJEPHE TeOpUje Cy CKENTULN 110
INTalby MOT'YRHOCTY CIIO3HAje UCTUHE, YKa3yjyhnu na ce y KOHQIMKTY U CYIPOTHOCTHI
MUIIJbeba U 3HAa4YeHha CII03Haja Of/Iaske, Te ja HUKaJa Huje IOTHyHO Moryha. Yemen
HeMOTYhHOCTU CIIO3Haje, UCTMHA Y IIPaBy pUIIajZa OHOj Bepauju gorabhaja kojy mpaBHU
cucTeM ImpusHaje 1 HaMehe, oTHOCHO MocTaje MpousBoy AucKypca u mohn. Ilpepn nsa-

30BMMa ITOCTMOJiepHe NeKOHCTPYKIIUje, UCTUHA Ce ,IIpe Kpeupa Hero oTKpusa“, a

38 Ibid., str.97.
39 Rorty, R, Contingency, Irony, and Solidarity, Cambridge University Press, Cambridge, 1989, p. 201.
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HOC/Ief VLA OBOT TPeH A je popMupame IojMa IIOCT-YICTUHE KOjyI O3Ha4aBa OKOTHOCTY
Y KojuMa Cy 06jeKTMBHE YMIbeHIIle Mabe 3HaYajHe Off eMOLMja I INYHUX yBepema. !
Crusen Temnh, TBOpar mojma nocm-ucmure, ykasyje Ha OacHOCT IIOCTMOJIEPHOT TIpH-
CTymna UCTUHU. Y TeKcTy objaBbeHoM 1992. roguHe y yaconucy The Nation*' ykasyje
Ha BoreprejT cuHIpoM, y KOMe je aMepU4Ka Hallyja Io4ena Jia 3a3upe off UCTUHE, jep
- VICTVIHY U3jeJJHaYaBa ca JIOMNM BeCTIMa, a JIOIIe BeCT! HICY MoXe/bHe, 6e3 0631pa
KOJIMKO CYy MCTMHITE VIN Off BUTA/IHOT 3Hayaja 3a 34pas/be Hanuje. Temnh ykasyje fa
cy porabaju ToxoM ocamJieceTHX 1 ieBeieCeTHX 0OIMKOBAIV CBECT Y KOjoj Cy /by
C06OIHO OTYyUNIIN J1a >KeJle Jla )KMBe Y CBeTy nocm-ucmure. IloctMofiepHa TeKOH-
CTPYKIMja ICTMHE KOja je Pe3y/NTOBajIa KOHCTPYKIIUjOM NnOCH-UCHmte JOBOIY IO 3aMa-
I/bUBaba TPaHNIIA M Pa3/InKa, u3Mely oHora mro jecTe MCTMHA ¥ OHOTA IITO HUje. Y
CBETY pe/laTUBU3Ma U eKCTPEMHOT CKeNTUI[M3Ma 10 MUTalby CIO3Haje MICTHE, Kao U
KoH]Yy3uje y oriefy I0CTojama rpanniie usMely ucTuHe u oHora ITO HMje UCTUHA,
JBYIVI Cy TIOYe/H Jia of6allyjy MCTMHY ¥ YMECTO e OMpajy eMolje M TMYHA yBepera.
OBaj TpeH/ BOIM Ka Kpenpamwy Kp1se IoBepemwa rpahana y crmocobHocT fpymTsa, ma
U CY[IOBa, [la TPa)ke U CIIO3Hajy NUCTUHY.*

CaBpeMeHO 1062 je M3HEIPU/IO MYHEBUTHU Pa3BOj TEOPMja ICTUHE I ,,paT Teopuja’,
Kao IOC/IeiNIy HETOMUP/BYBUX IPUCTYIIA 110 NNUTAIby M0jMa UCTUHE U beHe CI03-
Haje. Y ckopuje BpeMe pasBuja ce Teopuja ITypanin3Ma UCTUHE YMjU je IPeICTaBHUK
Majkn JIuny. Teopuja nmaypannsMa He BUAY CYKOO/beHe Teopuje UCTIHE Kao HY)KHO
HenoMupspyBe, Beh ux npe Buayu kao koeraucrupajyhe. Ilnypanuctu ncruny Bupe xao
jemMHCTBeHy QYHKIM)Y Koja ce peannsyje Ha pa3nMINTIM HUBOMMA, OJHOCHO 32 IBIX
je UCTMHA NIy pa/iHa U 3aBUCHU Off HauMHa Crlo3Haje. [Ipema miypanucTuMa nocroju
UCTVHA Y IIpaBy, MICTMHA Yy ICTOPU)jH, UICTUHA y HayIu 1 c14HO. CBe 0Be AUCHUIIINHE
ce MOry 6aBUTM UCTVMM NUTAHEM Ca PA3TNYINTIM METOJOMTOUIKIM IPUCTYTIOM U He
MOpajy HY>HO Fohy 0 UCTOT 3aK/by4Ka O UCTMHU. UMIbeHNIIA 1A Cy 3aK/bY YN O UCTVHU
pa3nnM4unNT HE 3HAIM Ja TV 3aK/by49l HUCY Ta9YHU, OTHOCHO, je,uHa VICTVHA HY>KHO HE
HeTupa IpyTy.

Ilamalka faje o6MMaH OCBPT Ha IIPYMEHY Haj3HA4ajHUjUX TeopHja NCTUHE Y KpUBIY-
HoM noctynky*. Tako, mogceha na KpuBUYHO cybhere mounBa Ha pajjHOj XUIIOTE3Y fia
ce MICTMHA MOKe OTKpUTH. [lak/ie, KpMBMYHM NTOCTYIIAK II0YMBa Ha YBepely fla UCTMHA
HOCTOjM 1 ja jy je Moryhe ClIO3HATM y IO yXBaTy KOjy HIje JOHKMXOTOBCKI. [Jamalnka
noypceha a ceT usjaBa, KOXepeHTHMX y IIpakcy npecyhusama, Huje 10BObaH pasior

40 “TloctucruHa” je nuzabpana ped rogune 2016. Oxchoprosor peunnxa. Bugern Buure Ha: https://
languages.oup.com/word-of-the-year/2016/.

41  Tesich, S, ,Government of Lies®, The Nation, 6 January 1992, nocrymso Ha: https://archive.org/details/
steve-tesich-government-of-lies-article/mode/2up

42 Huhn, W, “Foreword: Shall These Bones Live? Resurrecting Truth in American Law and Discourse”,
Duquesne Law Review, vol. 56,2018, 1-6, p. 1.

43 Damasgka (1998), op. cit., p. 289.
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CYZAY [ia Bepyje fa Cy Te U3jaBe U MCTMHUTE, Beh cy[ Tpaxku fa mn3jase OYAY 0OMIHO
nojp>kKaHe JJOKasMMa KOju ce ofHoCe Ha ynibeHule. CTora saksbydyje fia, ca CTaHO-
BJMIITA KPMBUYHOT IIPOLECHOT IIpaBa, KOXEPEHIMjCKa TeOpuja HUje HEMOMUP/bUBa
ca KOpeCHOHJeHLINjCKOM TeopujoM uctruHe. OH KpUTHUKYje TOCTMOJIepHM HOTTIe], Ha
peasHoOCT, jep MaKO je TaKaB IIOIJIe[] MOXK/Ja KOPUCTAaH 3a MHTeNeKTya/lHe paclpaBe, OH
HIje KOPUCTaH Y CyACKOM IIOCTYIIKY KOju ce 6aBy HoKasuMa. TeMe/bHU CKeNTuIm3am
IIOCTMOJIepHEe He MOXKe J1a JOIIpUHece YTBphUBamby YibeHNIIa, HUTH MOXKe Jja IPON3-
Befle OV/I0 KaKaB TeMesb 3a TpaHChOpManjy mpasa. 3aK/bydyje ja BeK y KoMe >KMBIUMO
cBefiouM 0 pacTyhoj HeM3BECHOCTH Yy IIOI/Iey KOHIIENTa 00jeKTUBHE MICTIHE, TOCeOHO
yenen jaqa}ba KOHCTPYKIMOHMCTUYIKUX ITPaBHUX IIEPCIIEKTMIBA, KA0 I ITIOCTAB/babeM
KOMIIPOMJICA KaO TeHepaTopa MICTMHE, HAPOUNTO y C/TyYajeBuMa IpaBHUX MHCTUTYTA
mperosapaHe npasfe. VIycTpaTUBHO 3aK/bydyje Aa, YKOIMKO 6U KOMIIPOMIC FeHepH-
Ca0 VCTVHY, UCXOL CyKoOa u3Mehy Xe/noLeHTpUYHOT U TeOLeHTPUYHOT Mogieia 6110 61
aTCcyppaH ,cpenmy myT" 1mo KoMe ce 1 CyHiie u 3eM/ba Kpehy oKo 3ajefHUYKOT LleHTpa
Ha je[IHaKO] yJja/beHOCTIL.

Uaxko ce cyauje He 6aBe Ppumo30pCKMIM II0jMOM UCTIHE Y CBOM Pafly, MOXKEMO HaIpa-
BTN IIapajieiy I/I3Meby HBUXOBOT ITIOAyXBaTa OTKplMBaba UCTUHE y [1Ba BEIMKa KpM-
BIYHOIIPABHA CMCTEMA — a[iBeP3UjaTHOM VI KOHTVHEHTaTHOEBPOIICKOM ca ofpeheHnm
¢dunosopckuM Teopujama uctuHe. Tako Teopuja KOpecoHeHIIMje, 3aCHOBaHA Ha IpeT-
IIOCTAaBIY [IOCTOjatba 00jeKTMBHE CTBAPHOCT KOja Ce MO>Ke CIIO3HATH, O/1MCKa je KOH-
THHEHTATHOEBPOIICKOM MOJIe/Ty KPMBIYHOT IIOCTYIIKA Ca MHKBU3UTOPCKMM Hacnebhem,
IOK TeopHja KoXepeHIiuje, Koja MCTMHY ITOCMaTpa Kao pe3y/iTaT yHyTpalllibe ycaryia-
IIEHOCTY MCKa3a y OKBUPY JOKa3HOT CcTeMa, y Behoj Mepu oxrosapa agsepsuja-
HOM MOfieNTy TOCTyIIKa. IlocTMofiepHM IPUCTYTI TPaBU — Y KOMe Ce UCTUHA ,IIpe Kpe-
upa Hero oTKpmBa“!, ca jpyre cTpaHe, ofrosapa caBpeMeH!M opMaMa IIperoBapaHe
IpaBjie, Kao IITO je CIIOpas3yM O IpU3Haby KPUBUYHOT Aena.*’

1.4. VicTuHa y BeTMKNM KPMBUYHONIPOLECHIM CHCTEMUMA: KOHMUHEeHMAl-
HOeBPONCKU M A06ep3UjanHu KPUBIIHM MOCTYTIaK

Moryhe je Pa3/IMKOBATU IBa BE/IMKA ITIO3UTUBHOIIpaBHAa KPMBUYHOIIPOLIECHA CYICTEMA!
KOHTMHEHTATHOEBPOIICKY ¥ AaHITIOCAKCOHCKM, OFHOCHO aZiBep3ujanHu. Y CTPydHO]j
IebaTy HepeTKO ce KOHTMHEHTATHOEBPOIICKY CUCTeM NoucTtosehyje ca MHKBUSUTOP-
HUIM IIOCTYIIKOM, a afiBep3ujannu ce noucrosehyje ca akysaTopHuM nocrynkom. OBo
noucrosehuBame IIpe cBera ykasyje Ha BIX0Be UCTOPUjcKe KopeHe. Tako, aKky3aTOpHU

44  Rorty, op. cit., p.201
45 Henapnh, C.,,,,JicTuna y mehyHaponHoM KpuBi4HOM IpaBocyhy, UCTIHA y TPAaH3UIMOHOj IPAaBAM U
npaso Ha uctuny, Crimen, 6p. 2, 2025, 182-197, ctp. 183.
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NOCTYIAK je HaCTao y aHTMYKOM PuMy 1 o3HauaBa fja mocTymak nokpehe nmpusarHu
TY>KUAll, TOK je MHKBU3UTOPHY IOCTYIIAK HACTAO Y CPelbeM BeKy U O3HayaBa fia
nocrynak mokpehe u Bogy fp>xaBHY oprad. YnmweHNIIA je 1a Cy UCTOPUjCKY KOpeH!U
yTHLIa/IN Ha pa3Boj IBa CUCTeMa, KOjU Ce U JaHAC IIPMMAPHO Pa3/INKYjy y IOTIeNy CTe-
II€Ha aKTMBHOCTMN CyJia Y KPMBIYHOM IIOCTYIIKY.

OcHoBHa Tayka pasnuke nsMel)y 1Ba KpMBIYHOIIPOI[ECHA CHCTEMA je TUTAbe VICTUHE.
Osa pasnuka ce fla/be OfipakaBa 1 Ha ipyTe JiBe 3HauajHe TayKe Pas/uKe, a TO Cy JOKa3Ha
MHNUIIVjAaTVBa CTPAaHAaKa U CTAaHZAP/] JOKa3MBamba.

KoHTMHeHTa/THOeBPOIICKM MOCTYIIAK II0YMBA Ha M/eju [ja je 00jeKTUBHA PEeKOH-
CTPyKIMja cTBapHOCTM Moryha, OfIHOCHO Jia je MaTepujaaHa (peanqHa Moy cybcTaH-
TMBHA) UCTUHA TOCTYDKHA Y [ Ce JI0 e [J0/Ia3N ,,CAMOXOITHMM CY[CKMM TParameM IOf
He3HaTHUM yTHIajeM CTpaHauKe MHUIVjaTuBe ,* OMHOCHO JOKa3HOM MHUIUjaTUBOM
camor cyna. Ca pyre cTpaHe, a/jBep3ujaTHI MO/ IIOK/Iaba Majio Bepe Y HeyTPamTHOCT
aKTepa Koji Tpayke ICTUHY, jep /by/icka 6uha acuMunmpajy madopmanmje celneKTuBHO
¥ yIIPaBO Ta KOTHUTYMBHA IMMUTAIVja OHeMoryhaBa JocTu3ambe 06jeKTIBHE MCTIHE
Kpo3 HeyTpanHo Tparame.” CTora, afiBep3ujaJHu CyJ| He IIOYMBa Ha IPETIOCTaBIN
II0CTOjama 00jeKTUBHE UCTUHE KOjy Tpeba Ja oTKpuje, Beh Ha mpeTmocraBIy fa ce
UICTVMHA JOCEXe Y CTPaHaYKOj MHUIMjATVBU 1 ,,OLITPOM CYAAPYy Hokasza*®. 3a KoHTHU-
HEHTA/THOEBPOIICKM CY/J, MCTUHA je IIpa Off UCTVHE KOjy IIPe3eHTYjy CTpaHKe U OH 32
BOM Tpara, OHa je MaTepujanHa ¥ 00jeKTUBHA. 3a aJiBep3ujaiHu Cy[, MCTUHA je pea-
TUBHA, 3aBUCH Off IlepliellMje CTPaHaKa ! 3a lbOM Ce Tpara y cykoOy uckasa, OHa je
¢dbopmanHa, MHTepIpeTaTUBHA WIN IpolefypanHa.*’

Ilaxse, 06a MOCTYTIKa Te)Ke TAYHOM PEKOHCTPYNCAIbY YNEbeHNIIA U3 TPOIIOCTI 1
VICTVHA MM je Ba>kHa. MebhyTuM, cxBaTame MICTMHE je pa3IN4nTO U YC/IOB/BEHO je MeTO-
TIOTIOTMjOM IbeHE CIIO3Haje. Y YCTaHOB/bEIbY IIPOLlely PaiHe NCTHHE IPEOB/IaflaBa jadyHa
apryMeHaTa, a y Tparamby 3a MaTepyjaTHOM MICTMHOM — TeXXHa Ka TAYHMM OfTOBOpMMa.”!

ITpBa MeTOfOMNOIIKA pa3/MKa 13Mely oBa iBa cucTeMa Ha ITy Ty Ka MCTVMHI je TOKa3Ha
MHNIVjaTVBA. [JOKa3Hy MHUIV]aTUBY U OfHOC IIpeMa UCTUHY CIMKOBUTO je OIcana
Enusa6era I'panpe™ HaBopehy ja KOHTMHEHTATHOEBPOIICKY CyR0BM UMajy all-inclusive

46 Damaska, M., Evidence Law Adrift, Yale University Press, New Haven, 1997, p. 107.

47 Ibid.,p.95.

48 Landsman, S. (ed.), Readings on Adversarial Justice: The American Approach to Adjudication, West Pub-
lishing Co., St. Paul, 1988, p.2.

49 Buisman, K. C., Ascertainment of the Truth in International Criminal Justice, T. M. C. Asser Press, The
Hague, 2012, p. 47.

50  Ibid., p.45.

51 Ibid., p.48.

52 Grande, E.,“Dances of Criminal Justice: Thoughts on Systematic Differences and the Search for the
Truth’, in: Jackson, J., Langer, M., Tillers, P. (eds.), Crime, Procedure and Evidence in a Comparative and
International Context: Essays in Honour of Professor Mirjan Damaska, Hart Publishing, Oxford, 2008,
145-168, p. 147-148.
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KOHIIENT Tpararma 3a UICTVHOM Kao y pyMba IIJIecy, Kojii ce UTpa Off CTpaHe BeIMKOT 6poja
JINI}A, TIOBPEMEHO CaMOCTAJIHO, @ TIOBPEMEHO y TpyIaMa ca 6pOjHIM IIPeOKpeTrMa 1
KOHTVHYVPaHOM 3aMEeHOM ITapTHepa ¥ BbUX0BMX yiora. Ca Apyre cTpaHe, afiBepayjaTHn
CyJ; IO3Haje KOHIIENIT UCTUHE C/IMYaH TAHTO IUIECY Y KOMe IBOje YYeCHMKA, Ca YHaIpes
neduHMCAaHUM ¥ GUKCHUM yJIOTaMa, IPOU3BOAY PEKOHCTPYKIIN]jY pealHOCTH Koja ce
u3jefHavaBa ca NCTMHOM. JIOK y KOHTMHEHTaTHOEBPOIICKOM CUCTeMY CYJI MMa TOKa3Hy
VHUIIV]ATUBY ca L[U/beM OTKPUBamba UCTUHE, Y a/jBeP31ja/THOM CUCTEMY CYL Ty MHU-
IVjaTUBY HeMa, Beh je meros sajjatak fa omoryhu mpaBryaH IOCTYTIaK U PaBHOTEXY
CYKOO/beHVIX CTpaHa KaKo 0M CBaka CTpaHa MMaJIa jefHaKe MOryhHOCTY 3a CBOjy Ipe-
3eHTaIujy JoKasa. Jlakje, JOK je y KOHTMHEHTAaTHOEBPOIICKOM CUCTEMY Y IPBOM IIAHY
VICTUHA, Y aiBeP3VjaTHOM CUCTeMy HaITlacaK je Ha IPaBMYHOCTHU ITOCTYIIKA

Mornu 6m ce CTOXXUTHU ca KOHCTATAIL[MjOM i Ce Y a/iBepP3MjaTHOM CUCTeMY HellpH-
CTPAacHOCT ¥ IPAaBUYHOCT IPETIIOCTAaB/bajy TAYHOM MCXONY, a MaTepyjaTHa IpaB/a ce
CBOJIM Ha IIPOLIeCHY IIPaBEIHOCT, ITO OAP)KaBa MHAVBUAYATHY CTOOOTY Kao KJ/byYHU
nojam Hosor Beka.”® MehyTtum, nepunncame n knacudukopame 4eCTO HOCe PUUK
cummmukanuje. Tako je 1 y ogHOCY Ha oBy mofieny. Haume, TO IIITO KOHTMHEHTAaI-
HOEBPOIICKM CYCTeM HeMa Kao OCHOBHY BPEJHOCT IIPaBIMYHOCT, TO He 3HA4M J1a OH Huje
npaBnyaH. HampoTus, KOHTMHEHTaTHOEBPOIICKY CYCTEMU MMAjy YNTAB HI3 Havera,
IPOLIECHUX NHCTUTYTA U MeXaHM3aMa KOjy TapaHTyjy IPaBUYHOCT HocTynka. Takobe,
YMbEHNUIIA [1a afiBep3NjaTHy CUCTeM HeMa Kao OCHOBHY BPe/IHOCT VICTUHY, He BOJY
3aK/BYUKY /la ICTVIHA HeMa HIKaKaB BPeJHOCHY 3Ha4aj. [Ipumep HaBegeHoT je ofpenda
1.02 CaBe3HMX IIpaBUIa O JOKA3MMa, KOje Kao CBOj I[U/b HABOIM CA3HAWE UCTNUHE, PAliL
IPaBUYHOT OIJTyuMBama.*

Jlpyra MeTooNIOIIKa pasnnKa je CTaH/apy foKasuBamwa. CTaHapy OKasuBamba y
KOHTMHEHTATHOEBPOIICKOM IIOCTYIIKY 3aCHMBA Ce Ha Hauely Mamepujante ucmume,
jep ToCToju MpeTIoCcTaBKa Ia MCTHMHA, Ka0 00jeKTMBHA YMbEHNIA, IOCTOjU 1 PajiHa
XWIIOTe3a Ja je TaKBY uctuHy moryhe orkpuru. Hageno MaTepujanHe NCTHHE je KOBa-
HIIIA HeMayKe Teoplje 13 OCAMHAEeCTOr BeKa, HAaCTalo Kao peakijuja Ha ppaHITyCKu
eKCIepMMeHT TPAHCIUIAHTAI[}je eHITIECKOT KPMBUYHOT IIOCTYIIKA.” Y a/jBep3Nja/THOM
HOCTYIIKY, Ca pyre CTpaHe, Cy[ ce He 6aBM NUTameM 00jeKTUBHe VICTUHe, Beh pasyMm-
HOM ITPOII€HOM VI3HETMX T0Ka3a, Te Y OBOM CHCTEMY, CTOTa IIOCTOjI CTaH/Iapfi BaH pa3-
yMHe cyMibe. AfiBepsujanuu cyn he noneru ocnobabajyhy npecyny y ceakom ciydajy
Kajfla Hije TOCeTHYT CTaH/apf, OHOCHO YBepeme y KPUBUILY U3BaH Pa3yMHe CyMIbe.
MebhyTyM, U3 pasnu4IUTOCTY y MOITIEAy CTAHAAPAA JOKa3NBakba, IOTPEIIHO 61 6110
3aK/BY4NTH J]a Ce, y TParamy 3a MICTUHOM, KOHTVHEHTAaTHOEBPOIICKM CY/| He TIOHAIIIA

53  laBupos, C., Ymephusare uurwenuya y kpusuurom nocmynky. ima nu npasoe 6e3 ucmure?, TOKTOpCKa
mucepTtanuja, [Ipasan akynrer Yuusepsnurera y Humry, 2014, ctp. 261.

54 Iwrupano npema: Hlxynuh, M., Kpusuuno npoyecqo npaso, IlpaBun axynrter YHusepsurera y
beorpapy, [locuje, beorpap, 2014, ctp. 84.

55 bBajosuh, op. cit., cTp. 84.

18



IMPBU NEO - UCTUHA M KPUMBUYHU ITOCTYITAK

»pasymuo". Hanportus. Haume, ok he agsepsujanuu cyp, soneru ocnobabhajyhy mpe-
CYZy Kafla HUje JOCETHYT CTaHJap[, BaH pa3yMHe CyMibe; KOHTMHEHTAaTHOEBPOIICKH CY/
he monetu ocno6abajyhy npecyny xajma pesynrar yrsphusamwa MatepujanHe UCTIHE
IIOKa3yje a OKPMB/bEHM HUje KPUB, a/Ii 1 KaJja y OKBUPY Tparama 3a MaTepljaTHOM
NCTNHOM OCTaje HECUTYPHOCT y IIOT/IEY Ib€TOBE KpUBUIIE — IITO IIPpEACTaB/ba IIPYIMEHY
Hadvena in dubio pro reo.

Y Teopuju ce yKasyje Ja OCHOBHE BPEJHOCTH aJJBEP3MjaTHOT ITOCTYIIKA — IIPaBUY-
HOCT U je[JHAKOCT CTPaHaKa yIpaBo 3a IM/b UMajy OTKpUBaIbe UCTHHE, jep Cy UCTUHA
U IIpaBJa UCIIpeIIeTe e, a IPaBUYHOCT Ipoleaype oxpehyje TaunocT pesynrara.
MebhyTum, 3a TeopeTudape eBpoOICKe IIpaBHe TPajfuiiyje, OBaj OIIe] Ha XMjepapXujy
BPETHOCTM KPMBUYHOT IIOCTYIIKA M3a3NBa nofo3peme. Tako, Tapydo HaBopnm: ,Axo
IIOCTOjM je/IHa CTBAp KOja PACIIPaBHM CIIOP IOTIYHO HE 3aHMMA, TO je ucTuHa. Jleru-
TYIMHO je CYMIbaTH [ja /I je CYKOoO cTpaHaka 1 CyKob 13Mehy BIX0oBIUX Bep3uja nbe-
HIIIA 3a1ICTa e(PUKACAH — WIN YaK Haje(pMKACHUjM — HAYVH Jla Ce OTKpUje NCTUHA. ™.

Moyka HajCIMKOBUTHjHU TIpUKa3 pasnuke usMehy oBa gBa cucrema jjao je cyauja
BpxosHor cyga CAJl Bopen Byprep, xoju je 1968. rogune ncrakao kako 6u, kaga 6u
6110 HeB)H, BUIIIE BOJIEO [ja MY CYJV KOHTVHEHTATHI CYJ, a/IM aKO OV 610 KpUB, BUIIIE
611 BO/Ieo Jja ce MOCTYIaK OfjBUja Ipef afjBep3yjaTHUM CYLOM.>

[Tpod. llIxynuh maje ucupnan ynopegHy MprKa3 OCHOBHUX Pa3/yiKa JBa BelnKa
KPUBUYHOIIPOLIECHA CUCTEMA KOje ce TUYy NUTarma UCTIHe.”

I1pBa pasnuka Tiye ce PyHKIMOHATHE OpraHNU3alyje KpUBUYHOT cyna. KonTnHen-
TaJIHOEBPOIICKM CHCTEM IT03Haje Cy/icKo Behe Koje TOHOCK OfTYKY, KaKO O IPaBHUM,
TaKO 1 O YMHbeHNYHNM nuTamuma. CyaujcKa ofIyKa KOHTMHEHTATHOEBPOIICKOT Cyzia
ce 3aCHMBA Ha CTTOOOTHOM CY/IMjCKOM yBepemy O II0CTOjalby MaTepujaiHe UCTHHE, OHA
Mopa 6uTy 06pasoKeHa 1 To 06pasIoKerbe MOIOMNKHO je KOHTPO/IU BUIIE CyJCKe
MHCTaHIle. Y aJBep3NjaJHOM IOCTYIIKY IIOCTOjU IIOPOTHU CYZ CacTaB/beH Off TalKa
KOj! O[Ty 4yje 0 KpUBUIIY, a CYAMja IpodecroHaal BOAY padyHa O IO TOBAY IIPOo-
necHux npasnia. [TopoTa je 06/muk feMoKparcKe mapTUlunanuje y mpouecy cyhema,
OHa CBOjY OJIYKy 3aCHIMBA Ha YBepemby y CHAI'y U3JIO>KeHIX apryMeHara 1 HeMa 06a-
Be3y obpasyararma OfjTyKe.

HIpyra pasnuka ce ofHOCK Ha CTeIleH JOKa3HOT aKTMUBM3Ma. Y KOHTMHEHTaTHOEB-
POIICKOM CHICTEMY CYJ je ,TOCIOAap" IMOCTYIIKA, OH IPMMAapHO M3BOAY OKa3e YK/bY-

56 O oBoMm cranoBuiTy Bumety Buie y: Goodpaster, G., “On the Theory of the American Adversary Crimi-
nal Trial”, Journal of Criminal Law and Criminology, vol. 78,1987, 118-154.

57 Taruffo, op. cit., p. 84.

58 wmsjaBa cymuje HaBesieHa y: Petherick W. A, Turvey B. E.,Ferguson C. E. (eds.), Forensic Criminology,
Burlington, 2010, ctp. 55, soctynHo Ha: https://lib.zu.edu.pk/ebookdata/Law/Forensic%20Criminolo-
gy-by%20Wayne%20A.%20Petherick.pdf

59  IIxynuh, M., ,,JJoMUHaHTHE KapaKTePUCTUKE OCHOBHIX BE/IVKIX KPUBUYHOIPOIIECHNX CUCTEMA 1
IUIXOB yTHUIIAj Ha peOPMy CPIICKOT KpuBIIHOT Toctymnka“, Crimen, 6p. 2,2013,176-234, p. 180.
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qyjyhu u oHe Koje CTpaHKe HICY ITpefyIoKIe. Y afiBep3yjaTHOM CUCTEMY CY/ je TOKa3HO
IIaCMBaH, OH CAMOCTA/THO He M3BOJIM JI0Ka3e, Beh je orpaHmyeH JOKa3HMM Ipe/Io3nMa
CTpaHakxa.

Tpeha pasnmka Tide ce TOKa3HOT 3HaYaja MPU3HAbA OKPUB/LEHOT. 32 KOHTVHEHTA-
HOEBPOIICKY CUCTEM, KOjU TPara 3a MaTEPUja/IHOM MCTUHOM, IIpU3HAIbE HIj€ HUKAKAB
I0Ka3 BUILET CTeIleHa, OHO MOPa OMTY MOTKPEI/beHO U JPYTUM JOKa3yuMa. Y aJBep-
3MjaTHOM CUCTeMY IIPU3Halbe je JOKa3 BUCOKE CHAare U KaJia IPU3Harbe IOCTOj!, PETKO
je moTpeOHO 13BObeme APyTrux JOKa3sa.

YerspTa pasnuka je Buj/p1Ba y pasu ucrpare. Y KOHTMHEHTATHOEBPOIICKOM CHCTEMY
jaBHU TY>KMJIALl I UCTPaXKHY CY[iUja MMajy ob6aBesy Aa ca jefHaKOM Ha KoM IIpu-
KyIl/bajy JOKa3e KaKo Ha IITETy TaKO M Y KOPUCT OKPUB/bEHOL. Y afIBEP3MjaTHOM CUCTEMY
TakBa 06aBe3a He IIOCTOjM.

IleTa pasnuka ce OfHOCK Ha YMILEHUITY i a/BEP3MjaTHU CUCTEM MTO3Haje CTPAHAYKO
CIIopasyMeBame, JOK Y YMCTOM KOHTVHEHTA/THOEBPOIICKOM CUCTEMY TaKBa MOTryhHOCT
He MTOCTOjN.

Iecra pasnuka TM4Ye ce TMMUTUPAHOCTU NOKA3HUX IpefIora. JJOK KOHTHEHTaTHO-
€BPOIICKM CHCTeM He II03Haje CTPOore TMMUTE 32 IIpefijlarabe J0Ka3a, y aiBep3ujaTHOM
CHCTEMY je TaKBa MOTYNHOCT CTPOTO OTrpaHIYeHa M pe3epBUCaHa caMo 3a ofipehene
¢ase nocrynxa.

KonauHo, cefima pasimka Tide ce IMpuHe KanbeHnx pasnora. JJok KOHTMHEHTA-
HOEBPOIICKY CUCTeM LIMPOKO AedUHNIIe OCHOBE 3a yarame anbe, o6yxsaTajyhu u
IIpaBHe, aJIV U YNbeHNYHe HeJJOCTAaTKe, afiBeP3UjaTHI CUCTEM MMa CyXKeHe XabeHe
pasjore 1 OHNU ce TUYY IIPAaBHUX HEJJOCTATaKa, a pehe UnmeHnyHNX.

O6uMHa Teopmjcka pasMaTpama o MMTakby OJHOCA /1Ba KPYBUYHOIIPOIIECHA CCTEMA
He MOTY fia 1ajy OATOBOP Ha NMUTalbe KOji Of OBa IBa CUCTEMA Makbe Ipelle, OTHOCHO
quje Cy Of/IyKe, y eNMCTEMOIOIIKOM CMIUCITY, Ta4HMje. Ba)KHO je HarloOMeHyTH ia Kpu-
BUYHOIIPABHY CUCTEMI CaBPeMEeHUX JIp)KaBa CBe BIIle IPeJCTaB/bajy MEIIaBMHY OBa
IIBa CCTEMA U J]a CY PeTKe 3eM/be y KOjUIMa Ce y YICTOM OO/MMKy Mory mponahm oBu
TEOPMjCKM MOZenN. BpojHu nponecHu eleMeHTy M MHCTUTYTU IIPETasuIu Cy U3 je[JHOT
CyUCTeMa Y JPYTU U HOCTaNM 3ajeHNUYKY 3a o0a cuctema. OBaj mpouec je, y Hajpehoj
MepH, 610 CITIOHTaHe PUPOJIe Ca IM/beM Mpey3MMarba Hajoo/bMX pellera U3 pyTor
IPOIIECHOT CUCTEMA, KA0 11 BbIXOBOT IIpuIarohasama y CBOM CHCTEMY.

MebyTum, Ha nopy Meh)yHapogHOT KPMBMYHOT IPOLECHOT IIpaBa, OBaj Ipolec
Meniama CUCTEMA Hajqemhe H]/Ije CIIOHTaH 1 €BOTYyTMBaH, Beh IIpeacTaB/ba BEUITAYKO
O/1eHoBame ABa IIPOLeCHA CYCTEMA 113 HAI[OHATHOT IIpaBa I BbIIX0BO IIpeC/INKaBambe
y Apyry mpaBHY cdepy, chepy MehyHapopHOr paBa, Koja HepeTKO (PyHKLMOHNIIIE pa3-
JIMYNTO Off HAUMHA Ha KOjU TO YMHe HAIMOHA/IHY IpaBHM cucTeMu. Tpeba mogcetnTn
Ia je MehyHapopgHa KpMBMYHA IpaBJa CMEIITeHa Ha ymhy BuIle KOeraucTupajyhnx,
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KOHKYPEeHTHUX U MehycOOHO yKpIITeHUX MpaBHUX pexxnma®’, Te ga y foopom meny
IpeficTaB/ba XMOpUAU3anujy u 671eH0Bambe KPUBUYHONIPOLIECHIX CUCTEMA, Y KOjIMa
ozipehena HOpMaTVBHa pelllelba OKa3yjy HeOOMYHE YIIOBe PasIMIUTUX IPOLelypa-
HUX Tpaguumjac.

YrpaBo oBa XMOPUAHOCT 1 IIPOLleCHA HeCTAOMTHOCT IIOKa3yjy /ia je MUTarbe UCTIHE
npeys; MehyHapomHMM KPUBUYHMM CyJZOBMMA Ca IMIPOIECHOT CTAHOBMIITA 3HATHO CJIO-
JKeHUje Hero y Hal[MOHa/IHVM KPMBMYHYM IIOCTYIILIVMA.

1.5. Mebynapoguy KpUBIMYHY CySOBM KaO XMOPUIHI MO e ABa KPUBIY-
HOIIPOIIECHA CHCTEMA

1.5.1. 360pu u npupooa mehynapoonoz kpueuunoz npasa

MebhyHnapoHO KpMBUYHO IIPAaBO Ipe/ICTaB/ba KOHBEPTEeHINjy MehyHaponHor mpaBa u
KPMBUYHOT 1paBa.®” Kao 1 Hal[MOHa/THO KPMBUYHO IIPaBO, fIe/IN Ce Ha KPUBMYHO MaTe-
PpHYjamTHO M KPMBUYHO MPOLLECHO.

Vi3Bopu mpaBa y Hal[MOHaJTHOM KPUBUYHOM IIpaBy U Mel)yHapoHOM KpUBUYHOM
IpaBy Cy PasIN4IUTY — 32 KPMBMYHO IIPABO OCHOBHM M3BOP IIpaBa Cy YCTaB 1 3aKOHI,
ay3BOpU IpaBa y MehyHapomHOM mpaBy Hajuelrhe ce uaeHTNUUKY]Y Ha OCHOBY YIaHa
38. ctaB 1. Cratyta Mebynaponnor cyaa npaspe — ICJ, u To cy: MehyHapopHe KOHBEH-
11je, OIIIITe MK oceOHe; MehyHaponHu 0614aj Kao Jokas ommuTe npakce npuxsahexe
Kao IIpaBo; OIIIITA IIPaBHA Have/a IpU3HATA Off CTpaHe IpocBeheHuX Hapopa; Cy/-
CKe OJUIyKe I JOKTPMHE HajII03BaHMjIX CTPy4rbaKa jaBHOT IIpaBa pasHMX HapOJa, Kao
noMohHO cpecTBO 3a yTBphUBabe MpaBHNUX MpaBUIIa.

MelbyHaponHo KpMBMYHO MaTepujaTHO IPaBO je IPOjeKTOBAHO Jja ufieHTIduKyje
1 yobOnmu4ny y npaBHY HOpMy Mel)yHaposHa KpuBIYHa Jena, Koja IOTOM, 110 TPaBUITY,
Jip’KaBe TIPey3nMajy y cBoje KpuBMYHe 3akoHuKe. Ca apyre cTpane, Mel)yHapopgHO Kpu-
BIYHO IIPOLIECHO IIpaBo ¢pyHKIMoHNIIe ¥ chepn MehyHaponHor mpaBocybha koje kpenpa
MebhyHapopHa 3ajenHuIa, Te cy Mel)yHapogHM KpUBIYHM CYIOBU HACTAjaIN, HeCTajasn,
KpeMpau ¥ Mealy CBOja IIPaBIIa Y CKIa/ly ca OFHOCKMA MOh, MHTepecMa I ToTpe-
6ama mehyHaponHe 3ajenHuLe.

60 van Sliedregt, S. Vasiliev, “Pluralism: A New Framework for International Criminal Justice”, in: E. van Slie-
dregt, S. Vasiliev (eds.), Pluralism in International Criminal Law, Oxford University Press, Oxford, 2014,
3-34,p.13.

61 Damaska, M., “Negotiated Justice in International Criminal Courts”, Journal of International Criminal
Justice, vol. 2, no. 4,2004, 1018-1039, p- 1019.

62 Ikynuh, M., Mehynapoonu xpusuunu cyo. Haonemrnocm u nocmynax, Jocuje, Beorpap, 2005, cTp. 295.
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3a pasnuky of MehyHapomHOT KpMBIYHOT MaTepyjaTHOT IIpaBa, Koje HacTaje y Mehy-
HAapOJHOM IIPaBy U IIPey3MMa ce y HallOHAa/THUM KPUBUYHMM CUCTeMuMa, MebhyHa-
POZHO KPYBUYHO IIPOLIECHO IIPaBO Ce Kpeupa y CYIIPOTHOM CMepY — Off HallMIOHATHIX
KPMBUYHOIIPOIIECHNX CcUCTeMa Ka MehyHapogHoM npaBy. [lakite, mpaBuia cybema y
MebhyHapogHIM KpUBUYHMM Cy[OBMMA KpelpaHa Cy 3a IoTpebe IojeAHaYHNX CY/i0Ba,
Ha OCHOBY IIPOIIECHNUX IIPABUJIA M3 HAIJMOHATHNX KPMBUYHOIIPOIIECHUX CUCTEMA.

Y TOoM cMucITy, OIIpaBIaHO ce MOXKe IIOCTaBUTY NIUTambe Jja U cy MehyHapomgHn
KpuBMYHU cyfoBu y Behoj Mepu npuxsaTnim ajBepsujagiHy Uy KOHTVMHEHTATHO-
eBpOICKNU Mofesl. VInmak, oy Hajuenrhe mpefcTaB/bajy XuOpumiHe Mofiesie 1Ba BeKa
KPUBUYHOIIPOIIECHA CUCTEMA KOjJ Ce CTOTra MOT'Y OKapaKTepICcaTy Kao IOIYOITYXXHI
U IIONTYUCTPa>KHM, OFHOCHO XMOPUHU MOfieN ,KoMbnuHanuje dysuje”. s Opaxas mpo-
IIeCHM MOJIeJI IIpe/ICTaB/ba IOCeOaH U3a30B 3a CyJJ Kao ,,eIICTeMOJIOIIKY MAlINHY, jep
6/1eHI0Babe KPYBIYHOIIPOIIECHNX ITPABIJIA MIMA 32 TIOC/IEANITY YU TAB HI3 HEPeIINBIX
IpOLIECHNX 13a30Ba I IIPABHUX IIPa3HIHA, T€ 3aXTeBa BUCOK CTEIeH eTaCTUIHOCTI
TyMadera IPaBHUX HOPMM U, Y KOHAYHOM MCXOJY, IPaBHY HEM3BECHOCT Y IIOITIENY
BaKema I TyMadermba I0jeIMHNX MPOLECHNX MHCTUTYTA.

Anronno Kacese gaje 061MaH yHopeHOIIpaBHY IIperyief IpoLeCHUX HopMu Meby-
HapOJHNUX KPUBUYHMX cyfoBa.** Tako HaBoAu fa je y MehyHapogHuM nocrynmuma
afiBep3ujalHU CUCTEM YIIABHOM IIPEOBJIAfIa0, y3 jefHy BaBXHY pas3JiKYy, a TO je U30-
CTaHaK IIOPOTe, OTHOCHO M30CTaHAK TaMKa 13 Ipolieca cyhema u ofryunBama.

1.5.2. cmopujcka esonyyuja npouectoz mooena: 00 Hupnbéepza do ad hoc mpu6y-
Hana

AnBepsujanuu TpeHp y Mel)yHapogHOM KpMBMYHOM IIPOLIECHOM IIPaBy 3aIloveT je Kpe-
upamweM Craryra Hupu6epiukor Tpubynana (IMT), HemocpegHO 110 OKOHYaY para y
Espomnn.

TpubyHan je kpeupan op crpane cuna nobeguuna — CAJl, YK, CCCP u ®panuycke,
a TIperoBapayy Kojy Cy MMajIy 3a/jaTak fia Kpenpajy paBuia HOCTYIIKA Cy Ce CYyOdM/In ca
YMEHNUIIOM JJa He IOCTOoju ofroBapajyhu n3Bop MehyHapozHor mpaBa koju 6u Morao sa
IIOC/TY KM KaoO OCHOB 32 0Baj mopyxsart. [ToBpx Tora, mperosapaun us CAJl n YK cy 6unn
IpefICTaBHUIIN afIBeP3UjaTHOT MOfIe/a, IOk ¢y nperosapaun 13 CCCP-a n @paniycke 6mumm
Ipe/ICTAaBHUIIY KOHTMHEHTATHOEBPOIICKOT MOfieNa. VInak, MpeBarnyo je agBep3ujaaHmu
MogieT, jep je menerar CAJl Ha nmperoBope Beh nomao ca HaLpPTOM KOjU je IIOCTa0 OCHOB

63 M. Delmas-Marty,,,.La Cour pénale internationale et les interactions entre droit interne et international®,
Revue de science criminelle et de droit penal compare, n. 1, Paris, 2003, p. 8, npeysero us: Visanumresnh,
b., Vinuh, I, Bumsuh, T., Jawuh, B., Boouu kpo3 Xawxu mpubynan — nponucu u npaxca, Mucuja OEBC
y Cpbuju, Beorpap, 2007, ctp. 198.

64 Kacese, MehynapooHo kpusuuro npaso, beorpapcku meHTap 3a JbyAcKa mpasa, beorpap, 2005, ctp. 442-
457.
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3a quckycujy.”® Ha naupt cy umanu npumentde npencrasanny CCCP-a u @panirycke.

MebyTtum, mocrojana cy gBa 3Ha4ajHa OrpaHMYerba KOja Cy CBe CTPaHe UMaJle Ha YMY.
ITpBo, MOpau Cy ja MOCTUTHY KOMIIPOMIC O IIPaBU/IMMa Y KPaTKOM POKY, KaKo 6u
Tpubynan mro mpe 3amoveo ca pagoM. [Ipyro, caM IIOCTyIak je Tpebano fa 3aoBObI
KpUTepujyM epukacHOCTU U Op3uHe, jep Cy TO Hajlaraan NOMUTUIKY pasnosnu. Kacese
objamrmaba fia GpaHIYCKY MOJEN MCTpare Kojy 611 BOJMO MCTPaXKHU CYAKja HYje KO-
310 y 0631p, jep 6M Taj cyAuja MojeAHAI, MOPao Jia Oyzie U3 HeyTpalHe 3eMbe, KaKo
Ou ce TVMMe rapaHTOBAO HEYTPATHOCT, IITO je 6uo Temko noctihu. Ca fpyre cTpase,
IIOCTOjao 6M PU3MK /1A Taj CyAMja aKyMy/IMpa OrpoMHY Moh, IITO HUjeflHA O CTpaHa
HMje OV/1a CIpeMHa Jia IpUXBaTu.*

KonauHo, mpeoB1afao je agBepsyujagH MOJET, Y3 M3BECTaH CTENE€H KOHTUHEHTA-
HOEBPOIICKe MofjudMKalyje, Kao LITO CY: ZOCTaB/balbe ONTY)XXHMUIIE CYAY Of CTpaHe jaB-
HOT TY>KMOIIa ca CBMM MOI'YhVIM JOKYMEHTHUMa IIpe OTIoYNbamka cyhema; opnanrheme
CyJa la UTpa aKTMBHY Y/IOTy TOKOM cyhema — 1o31Ba cBefjoKe 1 UCIIUTYje OKPUB/bEHOT;
IIPaBO OKPVB/BEHOT /I He [O/IaXKe 3aK/IETBY TOKOM flaBama 1cKasa.”” Mebyrum, mocroju
CyMba JIa CY HeKM Off HabpojaHNX KOHTMHEHTATHOEBPOIICKIX MeXaHM3aMa OCTaIn
CaMo MPTBO C/I0BO Ha manupy.®® [[pyru mpo6ieM oBOT Cy/ja IpeAcTaB/ba YMbEeHNIIA 1A
Cy CyAuje ¥ TY>KMOLH, Kao TIJIOf] IOTOBOPA CaBe3HNYKNUX CH/Ia, Oumn 6MpaHm 1o mpyH-
LUIY K/by4a, UCK/bYYMBO Meby mpefcTaBHMIIMMA c1jTa TOOEIHMIIA, IITO je MOIJIO [ja
CTBOPM CyMIby II0 IIUTalby IbUXOBE HEIPUCTPACHOCTH.

Toknjcku Tpubynan (IMTFE) xpeupan je mmo ysopy va IMT, kao caBesHIYKM OfTO-
BOp Ha paTHe 3/I04MHe Ha Jla/lekoM UCTOKY M3BpIlleHe off cTpaHe JarmaHa. OCHOBaH je
noyeTkoM 1946. roguHe, 0 OKOHYaIY CyKoba Ha JlaleKoM CTOKY, ¥ TO HapeZboM aMe-
puyKor reHepana Mekaprypa, y3 npunoxeny IToemy kojoM je onpeben cacras cyna,
HaJyIeXHOCT 1 nocrynak. VMako cy IMTFE caunmwasaine cypguje, Ty>xuony u ocobspe 13
CaBe3HMYKIMX Jp>KaBa, HECIIOPHO je fia je oBaj TpuOyHas 6uo nop jakum yrunajem CAJL
O tome cBefoun n unmennna aa je [Toerba IMTFE kpeupaHna 6e3 mpeTXomHOT caBes-
HIUYKOT IOTOBOPA, off cTpaHe CAJl, omHOCHO npaBHKKa KnHaHa, Koji1 je TTOTOM ITOCTao
u r1aBHY Ty>Kunall. ITocrynak npegsuben IToBe/boM 6110 je Bp/Io cimyaH paHuje ycBoje-
HOM ntocTynky npep IMT.

Ipyru Tanac Kpenpamwa MehyHapogHOT KpUBUYHO IPOL[ECHOT IIpaBa OfiBMjao Ce
TOKOM JieBe[leCeTIX TOAVHa, OCHUBambeM MebyHapogHor KpuBUYHOT TpubyHaa 3a
6uswry Jyrocmasujy u Mebynapogsor kpusnusor tpubynana sa Pyanny (ICTY u ICTR).
Hacranak oBa jBa TpubyHasa ofjBUjao ce y aTMocdepy OKOHYaba X/IaJHOT para, pac-
naga CCCP-a u jauama ynore CAJl y MehyHapopHoj 3ajepuun. IToce rogyHa HeaKTUB-

65  Ibid., cTp.443.
66 Ibid., cTp.444.
67  Ibid., crp. 449.
68  Ibid., cTp. 448.
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HocTy Mel)yHapogHO KpMBIMYHO IPaBo ce 0jaBUJIO KAo jefaH Off Hajopke pacTyhux u
HajyTMLIajHMjMX efleMeHaTa MehyHapopHor nmpaBa 1 rinobanHe monmuTuke®. Y3 anmeHnIy
na je mocnmeparuy jaerat TpubyHana IMT u IMTFE nanarao agBepsujamay HOCTyIaK,
TorM4HoO je 6uno aa he TBopum craryra HactaButy TuM mytem. ICTY n ICTR kpen-
paHu cy pesonynujama Casera 6e36egHoCTI YjenumeHnX Hallja Ha ocHoBy [Torasba
VII IToBerse UN kojom CaBet 6e36efHOCTH IIpefy3uMa Mepe paju ouyBama MehyHa-
ponHor Mupa u 6e36egHocTin.”’ OBa iBa TprOyHaIa, Kao 1 BUXOB IIPAaBHY CTIe0EHIK
MexaHnusam 3a mebhynapopne kpusnuHe TpubyHnane IRMCT,” cy jennun mehyHapopun
KPMBMYHY CY[JOBU OCHOBaHM off crpane UN.”?

Cratyt ICTY xpeupas je y AyXy afBep3ujaTHOT CUCTEMA TAKO LITO je TYXXUOILY
HIOBepeHo cIipoBoleme ucTpare 1 nopnsame onTyxHu1e. JJaba paspaja oBor Mozena
ocTaB/beHa je 3a [IpaBUIHUK 0 IOCTYIIKY M I0OKa3uMa, Koju JoHoce came cypuje Tpu-
OyHana, Ha ocHOBY oBnauhema npensuhennx Craryrom. Crejr semaptment CAJl je
06e36e110 HalIPT MpaByU/Ia IOCTYTIKA, payyHape, 00y4eHo 0cob/be I [Ja/by TOTUCTIYKY
noppuiky. TpubyHas je Tako I04Yeo ca IMpaBUInMa KPUBUYHOT IIOCTYIIKA AJJBOKATCKe
KoMope fipkaBe Ibyjopk, Koja cy ycrocTraBuia KIacMYHaH aJjBeP3MjaTHN ITOCTYTIAK
U peXXMM JIoKasyuBama.” OBa IpaBua Ccy ce II0OKasajaa HealleKBaTHIMA, Te Ce jaBuIa
norpeba 3a BUXOBUM MewameM. Cynuje cy MMaje IIpaBo jja Mewajy 1 fonymwyjy Ipa-
BUJIHMK 1, Off yCBajarba 1993. ropune 1o 2015. rogune MeraH Buie oy 40 myrta. Yume-
HUIIA Ia Cy/iMje caMe MOTY /la MeHbajy IIpaBu/a MOCTYIIKA [0 CBOM Haxobemy, Kao u
00MM TUX M3MeHa, KOjU je OTe)KaBao mUXoBo Ipaheme, ykasyjy Ha To Ja je mpaBHa
HEM3BECHOCT IIOCTaIa CACTABHU JIE0 TUX CYJCKUX Ipolieca.

ITpaBunHuk o moctynky u gokasuma ICTR xpenpaH je xpajem 1994. rogune u mpax-
Tu4HO je ugeHtn4ad lpasunnuxy ICTY-a u nparuo je merose nusmene. Yumenuna fa
je OBaj JOKYMEHT 6110 IIOAIOKAH YeCTVM M3MeHaMa FOBOPHM Y IIPUJIOT Te3M Ja Cy Ipa-
BJ/Ia IIOCTYTIKA U JoKa3a y MehyHapoHOM KpyBMYHOM IpaBOCYhy M3y3eTHO cloxeHa
Marepuja Koja je 3axTeBasa cTajqHo npuaarobabame. IIpumarohaBame ce ogHOCHUIIO
KaKo Ha 00jeKTVBHe OKOTHOCTH Koje MehyHapomHIM CyIoBMMa OTe)XaBajy MOCTyIalbe,
TaKoO M YMIEHMITY /1 je 611710 HeOIXOAHO (GUHO IofielIaBabe POIeCHIX MeXaHN3aMa,
HEPeTKO CYIPOTCTAB/bEeHMNX, a BEIITAYKY M3MEITAHUX I O/IeHTOBAHNX, KPUBIYHO IIPO-
necHux cucrema. IIpsa Bepsuja [Ipapuinuka o mocTyIKy u JoKasuMa KperpaHa je Ha
6asu joKyMeHTa Kojit je MuHucrapcrso npasze CAJl nocrasno Tpubynany. OBaj TeKCT

69 Combs, N. A, Fact-Finding without Facts, Cambridge University Press, Cambridge, 2010, p. 1.

70 Pesomyunje CaBera 6e36egHocTn Yjenumennx Hanyja - UNSC Resolution 827 ox 25 May 1993, UNSC
Resolution 955 8 November 1994.

71  UNSC Resolution 1966 (2010).

72 Varpep, Tpeba Hanlomeny T fia ¢y u Crenyjanuu cyp 3a Cujepa Jleone SCSL u Crienpujanan tpubyHan
3a JInban STL, 6umn npepmer oanyke CaBera 6e30eIHOCTIL, /Iy Ha HIBOY IIPETrOBOpa ca BIafaMa I
ob6esbebhema MehyHnapogHor MaHzmara.

73 Wilson, R. A., Writing History in International Criminal Trials, Cambridge University Press, Cambridge,
2011, p. 55.
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je M3pasuTo afBep3NjayTHOT THUIIA, Ca HEKMM KOHTVHEHTaTHOEBPOIICKIIM e/IeMEHTUMA,
Kao IITO Cy: IMpOoKa opramhema y morneny nspohema gokasa, IpaBo Cyza jja usza
HaJIOT CTpaHaMa Jja JOCTaBe JofjaTHe JoKa3e U CIL.

MebyTum, BpeMeHOM ce TTOKa3asno fja je HeonxonaH Behu cTeneH epuKacHOCTI ¥
pany Tpubynana. Y MmehyHapogHIM OKOTHOCTMMA, IPETEXHO OC/Iabalbe Ha CTPAHAUKY
aKTUBHOCT y IPUKYIUbalby U U3BODemy 0Ka3a, Mokasaso ce HeeukacHo. Crora cy
HapefiHe u3MeHe [IpaBuTHMKa MIIe Y IpaBITy jadara Cy/a ¥ yBohema HeK1MX KOHTIHEH-
TaJTHOEBPOIICKMX e/leMeHaTa y IpoliecHa npasuia. Hekn o Tux eneMeHara cy, nsmeby
ocTajor, ob6aBesa Ty)X1oLa Ia OTKpuje ofbpaHM cBe HoKase o Kojux pobe, a koju 6u
Mor/u hu y IpuUjIor ONTY>XKeHOM MM OCIIOpaBaTy KPeAMOUIUTET CBeJlOKa ONTY>KOe
u opyaiherme cyfa ga KOHTPOJNILE pajj Ty>KM/TAIITBA KPO3 IIOCTYIIaK MOTBphuBama
ONTY>KHUIE. YIIPaBO OBYU €IeMEHTH, IPEy3eT! U3 KOHTMHEHTaTHOEBPOIICKOT MOJIe/a,
ponpuHenu cy Behoj Mohu cyza y menmy Koju ce OfHOCHU Ha CIIO3Hajy UCTHHE, jep je TaKo
cyn fo6mo MoryhHoCT yTBphuBama YMmeHNIIa y IpeM OIcery. Y mpakcy ce oBa 06a-
Be3a TY>KIOLIa jOII BUIIE MCKPUCTAINCANIA,  CBE Y L[MJ/by OTKPMBaIbha MICTHHE: ,Tpeba
npumetntu fa Tyxunan TpubyHana Hije, MIn HYje caMo, CTPaHKa Y KOHTPafUKTOP-
HOM I0CcTYIKY, Beh opran Tpubynana u opran mehyHapopgHe KpuBUYHe IIpaBfie YMju
LIM/b HYje jeHOCTAaBHO OCTBapeme ocyfe, Beh n3narame Ty>KUIa4KOT CIy4aja, Koju
yKIbyuyje He caMo onTyyjyhe, Beh 1 ocno6abajyhe fokase, kako 6u ce Cyny momorso

fia y IPOLIeCHOM OKBMPY OTKpuje UCTUHY.

1.5.3. ICC xao cmabunu3osanu, anu u 0amwe XubpuoHu mooesn

Tpehu ranac npaBnia MehyHapogHOT KpMBUYHOT ITOCTYIIKA HAacTaje ocHOBambeM Meby-
HapopHor kpusnyHor cyga (ICC); kao nokyurajem MaTepujanusanyje uneje n3 19. Bexka
0 OCHOBamwy jefHOT MelyHapofHOT KpUBUYHOTL Cyza. Y Teopuju ce uctude ja je IMT
1p0o60j, ad hoc cymosu penecanca, a ICC xoHconmuaalyja MehyHaponHe KpUBUYHE ITPaB-
me.” ITocToju n craHoBuITe peMa KojeM je ICC HOBM noYeTak, a He Kpaj pa3BojHOT
yTa MehyHapopmHOr KpUBUYHOT ITpaBocyha.’

ICC je xpeupaH y clopasyMHOM IyXy, Ha OCHOBY MelyHapopHor yrosopa — Pum-
CKOT CTaTyTa, KOjy NPOINCYje HaJIeXKHOCT, CTPYKTYpYy 1 dyHKIMje cyna. [ToTnmcnu-
Bame Mel)yHapogHOTr yroBopa mnoderno je 1998. roguHe, a HAKOH JOCTaB/bamba LIe3fece-
TOT MHCTpyMeHTa paruduxanuje, Craryr je crynuo Ha cHary 1. jyma 2002. rogune. [lo
IaHac, of 139 3emaspa Koje cy nmornucane Pumcku cTatyT, 29 ra Huje ra patudukosano.”’

74 Prosecutor v. Kupreskic et al., Case No. IT-95-16-T, Decision on Communications Between the Parties and
their Witnesses (Trial Chamber II), 21 Sept. 1998, para.2.

75 Werle, G., Principles of International Criminal Law, 2nd ed., Cambridge University Press, Cambridge,
2009, p. 1-27.

76  Ilxymuh (2020), op. cit., cTp. 156.

77  Parlamentarians for Global Action, https://www.pgaction.org/ilhr/rome-statute/signed-but-not-ratified.
html
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MebyTnm, nako 6poj spkaBa Koje cy paruduxosane CTaTyT fjaje IyH IETUTUMUTET
jeIVHCTBEHOM KPUBMYHOM CY[Y, y CTBAPHOCTM, CUTYyallyja je CJIOKeHMja.

UnmweHnna ja HeKe of HajMONHMjUX ITOTUTUYKNX VM BOJHMX CUJIA CBETA, KA0 LITO
cy: CAJl, Kuna, Pycnja, inpguja, Vispaen, Cayaujcka Apabuja u Typcka, faHac Hucy
yraHue PuMcKor craTyTa y fo6poj Mepy yMamyje HOMUTUYKY Y IPAaBHMU JIETUTUMMU-
TEeT OBOT CyJa.

Taxobe, yBobheme canknuja cyanjama u Ty>xuomnyma MehyHapomHOT KpUBIYHOT CyAa
op crpane CAJ] IOHOBO OTBapa IUTame [a JIM je peaTHo II0CTOojame jefyHCTBeHoT Mehy-
HapOJIHOT KPMBUYHOT Cy/ia, OGHOCHO Jja JIM je TaKaB IOAyXBar yommre Moryh y meby-
HapOJHOj 3ajeJHUIU, KAO0 ,CUCTEMY KOjU HUje NM3ajHUPAH JIa OCTBAPY YATUMATHBHE
1y/beBe Beh ja KoopayHuIe NpakTUYHOM aKiujoM usmehy nocrojehux sajegumua‘’®

PuMcku cTaTyT je M3HepMO HOBe TPEHIOBE Ha MO/bY MehyHapOHOT KpUBUYHOT
npasa. AJiBep3yjaIHy CUCTEM je CKMHYT ca TpoHa MehyHapogHor KpyBIUYHOIpOLjeCc-
HoT ITpaBa. Heku TeopeTnyapu cMaTpajy fja HocTynak npep Mehynapogunum kpusuy-
HVIM CyJIOM, II0 HU3y JOMMHAHTHIX 00e/eXja, CIajia y KOHTMHEHTATHOEBPOIICKM TUII
KPMBIYHOT IIOCTYIIKA, MaJja Cy y IbeMy IPUCYTHU U offpeleHr HopMaTUBHM eleMeHTI
KapaKTepUCTUYKY Y 32 AHITIO-aMepUYKY TUII KpUBUYHe TpoLeaype.”” [Ipyry, nax, cma-
Tpajy #a PuMcku craTyT noppskaBa ajBepsujaaiHy NPUCTYII, al OHAj y KOMe Cyauja
UMa JpaMaTu4Hy Moh [ja MHTepBeHMIIIe U KOHTPOJIUIIE IpoLefypy.*

lsmeby oBa Ba, HamaIJIes CyNpOTCTaB/beHa CTaBa, CYLITMHCKA PasIiKa He IIOCTOjI,
jep je jacHo ma ICC kapakTepulle MOCTyIaK MELMIOBUTOT THIIA, Y KOjeM ce nperinhy
IpaBHM MHCTUTYTY 00a CUCTeMa, ajIi ca 3HA4YajHO Maibe afiBep3Mja/HNUX e/leMeHaTa
HETO IITO Cy UX VIMa/IM IIPeTXOAHY MehyHapooHY KpUBUYHY CyOBIL.

OBakaB 3a0KpeT je 1oruyas, uMajyhn y sugy nperensujy ga ICC nocrane jenus-
CTBEHM U TPajHM KPUBUYHM CY, T€ je IPUXBaTalkhe MEIIOBUTOT KPYBUYHOIPOLECHOT
MOJiefIa IpeiCTaB/bajio [ieo OIIITe CAIJTaCHOCTH KOojy je Tpebano moctuhm. Ca gpyre
CTpaHe, IPETXOHO yBexxbaBambe I TeCTUPatbe IIPOLeCHUX CUCTEMA, KOje Ce OfjBIjajIo
y »xuBuM maboparopujama“® ICTR n ICTY, jacHo je mokasano y koM mpasiy MehyHa-
POMHO KpUBUYHO IpaBocybe Tpeba 1a uye, Koju Cy I/IaBHM IPOLIECHY M3a30BM 1 KAKO
ux Tpeba mpesasuhu.

I'maBHM KOHTMHEHTATHOEBPOIICKM eleMeHT! PUMCKOTr cTaTyTa Cy: IOCTOjambe mpeT-
nperpecHor Beha Koje BpIIM HaZ30p Hafl MICTPATOM TYXKMOIA, KOHTPOTY ONTY KHIIIE
U OJTy4yje 0 IPUTBOPY; U3pu4NTa 0baBesa TYXKMOIa a 00elIogaHu JoKase Koju Uay
Y KOPYCT OCYMIBIUEHOT, IIPABO CYAMja [ja AKTVBHO YIeCTBY]y Y IIOCTYIIKY, IIOCTaB/bambeM

78 Koskenniemi, M., “What is International Law For?”, in: Evans, M. (ed.), International Law, 3rd ed., Oxford
University Press, Oxford, 2010, pp. 31-57, p. 31.

79 lxynuh (2005), op. cit., cTp. 323.

80 Schabas, W. A., An Introduction to the International Criminal Court, 5th ed., Cambridge University Press,
Cambridge, 2017, p. 234.

81 Kuczynska, H., The Accusation Model Before the ICC. Study of Convergence of Criminal Justice Systems,
Springer, Heidelberg, 2014, p. 7.
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NMTama ! HajlarameM 13Bohema ofipeheHnx okasa; 3HaUajHO IPOIIVIPerhe TpaBa KXPTaBa
y TIOCTYIIKY.

O6asesa ICC ga yTBpbyje McTUHY y IOCTYIIKY Huje u3puyunTo npensubhena Pum-
CKUM CTaTyTOM, HATH je OBaKkBa ob6aBe3a Oua fedrHMUCaHa Yy OCHUBAYKUM aKTUMa U
IIpaBMaMMa IIOCTyIlaka 1 JOKa3MBamba JPYyIux MebyHapO}IHI/IX KpPMBUYHUX Cy[OBa
koju cy nperxopunu ICC. HegocTaTak HOpMaTUBHOT lepHICaba OfHOCA CyJa IpeMa
UCTUHM yKa3yje Ha TO ja je II0 OBOM IIMTamy HOPMAaTUBHO pelliere O/11Ke afBep3ujas-
HOM IIOCTYIIKY, KOjJ He TT03Haje 06aBe3y cyaa fa yrephyje Matepujanny uctuny. Meby-
TVIM, OBQj 3aK/by4aK je CaMO IPUBUHO OIP>KIB, jep je MOTpeOHO TparaT 3a IpaBHUM
MHCTUTYTUMA U IPOLIECHNM pellehyMa Koja Majy AUPeKTHY pedieKCcujy Ha OfHOC
CyZia mpeMa MCTUHI.

Pumckn cTaryT faje Hemro Behy 3Ha4aj MMTamy UCTUHE y OGHOCY Ha paHuje Mehy-
HapofiHe KPUBIMYHE CyOBe. YIIPaBo y TOj Tauky ce nocrynak npen ICC npubnmxkasa
KOHTMHEHTATHOEBPOIICKOM MOJIETY.

ITpumepa papy, TOKOM UCTpare Ty>KMJIAl] MMa CBOjCTBO IIPAaBOCYAHOT OpraHa Koju
yTBpDyje OKOHOCTY KaKo Ha LITETY, TAKO U y KOPUCT oKpuBbeHOT. Illabac ykasyje ga
je TYXXWOILy JIaT BMCOK CTeleH opyaiherma 1 la leroBa yaora yMHorome mnoysceha na
ynory uctpaksor cyauje.*” Oa o6aBesa Ty>K1olja IMa 3a I[U/b YCIIOCTaB/bakbe TAYHOT
YMIEHMYHOT CTakba, IITO NOTIa/a Tof 06aBe3y yTBphuBama uctuse. JJokasHa MHUIja-
THBA OCTaje Ha CTPaHKaMa, a/in IpeTpecHo Behe nMa MpaBo [a HAZIOKM IPUKYTI/babe I
usBobeme HOBIX I0Ka3a, MIMO OHUX KOje Cy IIpeIoKuie crpaHake. MehyTum, osze je
ped o paBy nperpecHor Beha, a He 1 leroBoj o6aBesH, a ca Apyre CTpaHe, IPETPECHO
Behe He pacronaye MpoOIleCHNM MeXaHI3MMMa IPUHYe CTPaHaKa fla TAKO M ITOCTYIIE.
Y ToM cMMUCITy, CYZ He paclloiake IyHUM opaitheeM yTBphuBama YMbeHn1a, IITO
je y CKimajy ca YMmeHMIIOM Jla HeMa 06aBe3y yTBphuBama MaTepujamHe UCTUHe. Y Cy-
Jajy IpaBHO Ba/baHOT IPU3HAIHa, IpeTpecHo Behe nMa ob6aBe3y fa yTBpAM A /U je TO
Ipy3Hame y CKIay ca IpyTyM U3BeJleHNM JjoKasuma. JJakiie, Ipu3Hambe, caMo 1o cebu,
HIje HUKaKaB CHA)KHM)U OKa3, y OHOCY Ha Apyre fokase. Ocybyjyha mpecyna he 6urn
HOC/IeiUIIA IPU3HAIbha, CAMO YKONIMKO je IPU3Hahe y CKIa/ly ca IPYTUM U3Be/leHUM
rokasuma. OfHOC cyfa mpeMa UCTVHY je HOceOHO BUJ/BUB Y OfipefdaMa Koje ce TU4y
xanbeHor nocrynka. Hanwme, jeman o skanbeHux pasora je u morpenrso yrspheno
4MIEHIYHO CTakbe, OHOCHO error in fact. JaBHU Ty>Xmal] 1o OBOM OHOBY MIMa IIPaBO
fla Y/I0>KM 5Kanby, KaKo Ha IITETY OKPUBJ/BEHOT, TAKO 1 Y eTOBY KOPUCT. Y TOM CMIUCIY,
TY>KU/Iall HUje caMO CTPaHKa y aJiBep3MjaIHOM CMMUCILY, jep ce He BOIM CaMO CTpa-
HAa4YKUM MHTepecoM, Beh 1 jaBHMM MHTepecoM Koju ce THde paBUIHOT yTBphuBama
YU IbEHNYHOT CTalba.

Cymupajyhu cse HaBepieHo, llIkynnpuh cmarpa fa Haueno yrBphuBama UCTHHE Ipey,
ICC uyje Hu y notyHocTy npuxsaheHo, HU y IOTIIyHOCTM HenpuxBaheHo, OfHOCHO f1a

82  Schabas (2017), op.cit., p. 103.
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BaXK11 y orpaHudeHoM obumy. OH yKasyje fa je pasa uctpare u morsphusama ONnTysx-
HuIle 6/1M>Ka KOHTVHEHTATHOEBPOIICKOM MOJIeny, a ¢asa IIaBHOT IpeTpeca 6mmka
afiBep3ujayHOM Mogeny.®

1.5.4. Cucmemcku u3a3oéu xubpuoHocmu

Y Teopuju ce 4eCTO pa3MaTpaso MUTame KOM Of IBa KPMBUYIHOIPOLIECHA ,I[apCTBA"
Tpeba f1a ce mpuKIoHY MehyHapoaHO KpMBMYHONpoIecHo paso. He 61 ce Morno pehn
JIa IIOCTOjYI KOHCEH3YC 110 0BOM IuTamwy. MehyTnm, kputniuka aHanmsa pajia CKOpaurmux
tpubyHana ICTY n ICTR, ko HeKuX TeopeTndyapa CTBOPMIIA je yTHUCAK fIa Cy MeXa-
HU3MI afIBEP3MjaTHOT MOJIe/Ia Matbe IPUIArof/bUBI cneuM(quHOCTMMa Mel’)yHapon—
HOT KpMBIYHOT ITpaBocyba.

Taxo, Kom6c¢ mopiceha fa cy y mehynapogaum cyhemnma cBeory eKCTpeMHO y3He-
MUPEHH, KaKo 300T YMibeHMLIE []a CBeloYe O CTPAILIHIM 3/I0YMHIMA I 1A HEMajy UCKY-
CTBO CBeJl04€Hha, TAKO 11 300T YNIbEeHMIIE []a Ce TI0jaB/byjy IIpef CYy[JOM BaH CBOje 3eM/be
U [Ia He TI03Hajy je3uk cypa.** CTora je off M3y3eTHOT 3Ha4aja CTU/I UCTIUTHUBAKA CBe-
TOKa 1 y/IoTa MCIMTUBAYa. ¥ afiBep3yjaTHOM IOCTYIIKY CTI/I MCIMTHBAMA je TAKaB fla
UCIIUTUBAY yCMepaBa TOK VICHUTYBaba 1 GOpMy/INIIIe IUTaba Ha HAYMH KOjU BbeMy
ozrosapa. CBeJJoK 0OMYHO 61Ba U3/I0XKEeH 6apa>kHMM BaTpaMa YHaKPCHOT VICIIUTH-
Bamba KECTOKO CYIIPOTCTAB/beHNX CTPaHa, Ca MHOIITBOM TYKaBO CPOYEHMX IIUTaba HA
KOje ce 3axTeBa Ja/He ofrosop. Kombc nctuye fna HeagBepsujamHy IOCTYIIAK, ca PyTe
CTpaHe, KapaKTepuine HeOpMaTHO NCTIUTHBAbE CBEJOKA ¥ pelaKCUPaH MPUCTYII,
KOjJ1 TIOMa’kKe CBEJJOKY JIa MCKaKe cebe 1 00jacHY CBOj MCKas, IITO MO3UTUBHO yTUYe HA
TAYHOCT MCKa3a.” YKasyje U Ha UMIbEHNUITY [a y HeafIBeP3Mja/THUM CUCTEMUMA Cyayja
VIMa IPMMapHY OJrOBOPHOCT Yy IIPOLIECY MCIIUTHUBAKA IITO Jlaje jacCHuje U CMUCTIEHN]e
OZATOBOPE I, CJIEACTBEHO TOME, TaUHMja CBeJoYeHha.

[ pyru nsasos mpousnasu u3 came npupope MehyHapogHOr KpMBIYHOT IIpaBa Kao
IIOKYIIaja y3ajaMHOT 30/I/>KaBamba JIBe IOTIIYHO pasIndnTe 06/1acTy IpaBa ca pasim-
YMTUM U3BOPUMA — MelyHapomHOr jaBHOT IIpaBa M KPUBUYHOT IIpaBa — 1 OIJIefja ce
y 4eCTUM II0jaBaMa IIpaBHUX IIPa3HIHA.

Kaxo cynnje MehyHapomHMX KpMBUYHMX Cy/jOBA HOTUYY U3 PA3TMYNTUX IPABHUX
CHUCTeMa ¥ KaKO je IBbIXO0BO IIOMMakbe KPUBIYHOT IIOCTYIIKA M IPAaBHUX NHCTUTYTA
3HAYajHO Pas3NIMUNTO, TOCTAB/bA Ce MUTaIbe — KaKO IONyHaBaTy paBHe MpasHIHe?
ntepecanTas je cras ICTY-ay cryuajy Taguh, y xojem je cyn sayseo cras fja ,, 1puin-
KOM MHTepIIpeTrpama ofpenou u ofpebuama 6ananca nsmely npasa okpuB/beHOr Ha

83 Ilkynpuh, A., ,Enementy Hauena yTphusarma nCTiHe Y HOPMATHBHOM OKBMPY IIOCTYIIKA TIpef]
Mebynapoguaum kpusnaunm cynom, Crimen, rog. XIII, 6p. 2/2022, 284-303, ctp. 300.

84 Combs (2010), op. cit., p. 305.

85 Ibid., p.304.

86 Combs (2010), op. cit., p.307-312.
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IpaBUYHO cyheme 11 3alITHTe )KPTaBa M CBEOKA, CyAIUje MOPajy TO PafUTH Y KOHTEKCTY
CBOT je[JTHCTBEHOT IIpaBHOT cucreMa“®’. CXOIHO OBOM CTaBY, TyMauelbe IPaBHIUX IIpas-
HJHA ¥Ma HOTEHIMjajI la Kpelpa BUCOK CTelleH IIPaBHe HeM3BECHOCTI, jep TyMadere
UCTe IIpaBHe NIpasHIHe MO>Ke /1a BOAM Ka Pa3IMYUTIM CTAaBOBMMA.

KOHa‘-IHO, MOXXEMO 3aK/byINUTH fa MebyHapOHHI/I KpUBIYIHU CYJOBM HUCY KpEMPaHU
paju crio3Haje uctuHe. VIsBopu nporecHor mpasa Mel)yHapogHIX KpUBIYHUX CY/IOBA
He TI03Hajy IIpaBHY HOPMY Koja 611 ux o6aBe3uBaja Ha yTBphuBame UCTIHE O 3/1041-
Huma n3 npournoctu. Mehyrum, pehe camo mehynapopno kpusuano npasocybe, a
yemrhe Berosy TyMady Ha IOKa/lIHOj 1 Mel)yHapojHOj MOMNUTUYKO] CLIeHN, IIPeTEeH Y)Y
fia ofytyKe MehyHapoHUX Cy0Ba IPUKaXy, He caMo Kao ,,MehyHaponHy npasay®, seh
u ,MehyHaponuy ncTuny“ o ucropujckum porabajuma.

YumeHNIa je fa NUTalbe UCTUHe Y MehyHapOgHMM KPUBUYHYIM IIOCTYIIMIMA BUIIe
HIfje CaMO KPMBIYHOIIPaBHO INTabe, Beh je 1o6uno mehyHapogHOIpaBHY AMMeH3M)y ca
MHXEePeHTHMM HOMUTUYKMM Hocnefuiama. Crora ce, MOBPX KPUBUYHOIIPABHE AVIMEH-
3uje, IO OKpI/beM MehyHapomHOT IpaBa /by ACKUX ITpaBa, Kpenupa 1 pasBuja u ,lIpaBo
Ha UCTMHY  Koje, Y Ipakcu MehyHapomHMX cynoBa, a moHajsuire EBporckor cyza sa
mypcka npasa (ECtHR), monpuma o6/mke KoIeKTUBHOT JbyAcKor npasa.*® O mpaBy Ha
UCTKHY he OMTH peuy HeITo KacHMje.

2. IIPEITPEKE HA IIYTY KA CIIO3HAJU ICTUHE IIPE]]
MEBYHAPOJIHUM KPUBNYHUM CYJOBVMA

2.1. YonmreHo o nmpenpekaMa KpMBUYHE IIpaB/ie Ha YTy CIIO3HAje UCTUHE

Moto ®epaunanga I, mapa Ceetor pumckor napctsa (1503-1564), 6uo je ,, Fiat justitia,
pereat mundus®, ogHOoCcHO ,Heka Oyze nmpaspa, ma Makap mpomao csetT . Kao caBpemena
jesnuka mapadpasa OBOT MOTa, y jaBHOCTHU Ce HepeTKo uyje: ,Heka Oyne nctuna, na
MaKap IpOIIao CBeT .

Y KOHTeKCTy KpuBMYHUX cyhemwa, MeDyTum, mocrappa ce IUTame: 4a i je NCTVHA
BPXYHCKa BPeJJHOCT KOja CMe fla IIOTMCHE CBe JpyTe BpeJHOCTY Ha KOjiMa II0YMBa
IIPaBHY MOPEeNaK — IPaBUYHOCT IIOCTYIIKA, IIPETIIOCTABKY HEBMHOCT, IIPABHY CUTYP-
HOCT? Vi je yripaBo orpaHmYere UCTUHE YC/IOB OIICTaHKaA IIpaBa?

Maxo ce y jaBHOM IMCKYPCY, a IIOHEKAJ, 1 y IPaBOCYJHO] peTOPULM UCTIUHA IIPU-

87  Prosecutor v. Tadi¢, Trial Ch II Decision on prosecutor’s motion requesting protective measures for vic-
tims and witnesses, IT/94/1/T, 10 August 1995., para.27., qutupaso mpeMa Buisman, op. cit., p. 141.
88 Henaguh (2025), op. cit., cTp. 182.
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Kasyje Kao OCHOBHA CBpXa cyhema, UiHN ce 1a y TeOpuju HeMa iuieMe O TOMe Jja UICTUHA
— Ma KOJIMKO y KPMBMYHOM IIOCTYIIKY OM/Ia BaXKHa — He MO>Ke 11 He CMe OMTY TaKBa
BPEJHOCT KOja ce MOpa JOCTU3ATH II0 CBaKy LieHy.* Pasor 3a To e y YubeHUIN
Zia, TIOpef; UCTUHE, IOCTOje U APYyTe pUBAJIHE, IETUTUMHE BPETHOCTY KOje KPUBUIHIA
IOCTYIAK LITUTH, KA0 LITO je JOCTOjaHCTBO, IPUBATHOCT U c1060ay rpahana, morom
IIpaBHA CUTYPHOCT, e(pUMKACHOCT, IeMOKpATCKa IMapTULMIIALNja U 3aLITUTA NHUBY-
fyanHux mpasa.’

Tparame 3a UICTUHOM MOXe OUTH Y KOHQIUKTY ca IPYTUM JeTUTUMHIM BPe[JHO-
cTMMa 1 cBpxaMa’' 1 OHe MOTy MMaTyu orpaHn4aBajyhu edpekaT Ha MOKYyIIaj Ipenns-
Hor yrBpbuBama unmennna.” Jlap noxceha ma, naxo cyhemwa mmajy enmcreMonomKy
aMOMIUjy OTKpMBaba MCTIHE, UCTHHA HUje jefVHN LJ/b KPUBUYHOT IIOCTYIIKA, HETO
caMo leo aMOuIMo3HMjer uba cyhema.” CTora, HallIOHAIHU KPUBUYHOIPOLIECHNU
CUCTeMH YCIIOCTaB/bajy pasnMyuTe MOfiene Kanuopucamwa ofHoca nsMehy HaBeeHux
BPEIHOCTM, KaKO OM IIOCTUI/IN APYLUITBEHO NIPUXBAT/bUB KOMIIPOMIC, KOjU Jaje JIeTh-
TUMUTET KPYUBUIHOM HOCTyHKy.

BpenHocT mpecyzie y caBpeMeHNM IIPAaBHUM CHCTEMMMA He JIEXXH Y HbeHOj UCTUHMI-
tocTy, Beh y weHoj ucrpaBHOCTH. VICIIPaBHOCT ce NpoLiewyje Ha OCHOBY BPeTHOCTH
3ajefiHM1Ie, HOPMATMBHO YOOIMYEHNX Y YCTABMMA U 3aKOHIMA, /i Y OCTIeiibe BpeMe
1 y MehyHapogHMM TOKYMEHTHUMA, KOjI Ce OfHOCE Ha 3aIUTUTY /by ACKUX IIpaBa y Kpu-
BIYHOM IIOCTYIIKY. Y TAKBOM HOPMAaTVBHOM OKBNpY, IOTpara 3a ICTUHOM, MAKO je
BJICOKO BpeJTHOBaHa, HeMa Behn 3Havaj off IpyTUX HOPMATMBHO YOOTMYEHNUX IPYIITBe-
HUX BPEIHOCTM.

[Topen HaBeJeHMX IIpeIIpeKa Ha IIyTy Ka MCTIMHIY, KOje Cy KapaKTepUCTUYHE 3a CBe
KPMBUYHOIIPOIIECHE CUCTEMe, IIOCTOje 11 ToceOHe IperpeKe Koje ce BeXy 3a crenndud-
HOCTY BeMKMX KPUBUYHOIIPOLIECHNUX CUCTEMA.

C 0631poM Ha TO Jja y KOHTMHEHTATHOEBPOIICKOM CUCTEMY OIIYKY O KPUBUIU
ITOHOCHU Cy[yja, a ia je IIpe cyhera yIosHar ca JoOKasyMa KOji CToje IIPOTUB OKPUBIbe-
HOT, C Pa3/ioroM ce MOXKe ITOCTaBUTH MUTalbe CYAUjCKe IIPUCTPACHOCTH Ko IIpeIpeKe
Ha IyTy Ka ucTuHu. Ca enyucTeMOIOMIKOT CTAHOBMIITA IPETXOHO 3HaKe Cyauje je
HeJIOCTaTaK, jep CBaKO NMPETXO/JHO 3Habe yTude Ha popMupate ofpehennx mpermo-
CTaBKM KOJ| CyAMje, a CAMMM TUM U Ha BeroBy objekTuBHOCT.”* Y npegmery Piersack
v. Belgium,” ECtHR je nedwHMcao HeIIpyCcTPaCHOCT Ko OICYCTBO IIPUCTPACHOCTI U
npefipacysia Koy cyauje. UnmeHnIa fa je cyauja 610 yIIosHaT ca TYKMIAuKIM JIOKa-

89 Ilxynuh (2014), op. cit., cTp. 83.

90 Iontcheva Turner, op. cit.,,p. 1.

91 Hillier and Dingwall, op. cit., p. 4.

92 Damaska (1998), op. cit., p. 301.

93  A.Duff, L. Farmer, S. Marshall, V. Tadros, op. cit., p. 6.

94  Bajosuh, op. cit., cTp. 88.

95  Piersack v. Belgium, ECtHR, Appl. no. 8692/79, 1 October 1982, para. 30.
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3MMa, Ipe noyerka cyhema, crBapa 60jasaH #a je cypuja ctBopuo ofpehenu cras y
HOITIeAY KPUBUIE OKPYUB/bEHOT, Te 1a Ou TOK cybherwa Morao iajbe ia ycMepu y TOM
npasuy. Crora, ECtHR nomasu ox ctaBa fia mpaBHU CUCTEM MOpa ia IOCTAaBY 3aXTeB
CyAujaMa Ja IOILITYjy MPeTIOCTaBKy HeBUHOCTY, OFHOCHO /1a ,,IIPUINKOM 00aB/bama
CBOjMX JYXKHOCTM HeMajy HUKAKBY YHAIIpeJ CTBOPeHY IIPe/iCTaBy O TOMe Jia je IO HO-
CUJIal pefcTaBKe U3BPLIMO KPUBUYHO Je/I0 3a KOje je ONTy>KeH .

ApnBep3ujamHu CUCTEM UMa ApyTe 13a30Be KOjU CTOje Ha Iy Ty Ka ucTunu. IIpsu ce
OIHOCH Ha YMH-eHNIY [a OITYKY O KPMBMIM IOHOCH TTopoTa. [lopora nMa macusHy
YJIOTY 11 HeMa IIPaBo Jla IOCTaB/balba INTalba, HUTY Jla U3BOAM JoKase. Crora, IOTOTa
HeMa ,,[IPaBO Ha PaJlo3HAIOCT U Ha Tparame 3a UCTUHOM, Beh ucTuHY yTBphYyjy y oHOME
IITO MM je JaTO Kao MaTepujaj 3a OJIyYiBabe.

Ipyru u3a3oB Tude ce Jby/ICKOT (paKTOpa I eNMCTEeMOMOUIKNX OTpaHNYerha Koja
ce HapOo4MTO OITIefiajy Y MPUIIPEeMU CBeJoKa 3a Cyheme 1 y YHaKpCHOM UCTIUTUBAGY.
YHaKpCHO UCIIUTHBAabe Ce Y TeOPUjI aiBeP31ja/IHOT IIpaBa YecTo pasyMe Kao ,,Hajsehn
IIpaBHY MeXaHM3aM MKaJja M3MUII/beH 3a OTKpuBambe uctune .’ Vnak, mocroje 6pojuu
13a30BU Ha II0JbY HeroBe IpuMeHe. Tako, Mpoljec yHaKPCHOT UCIINTUBAKba yCMepeH
je Ha MoOeNy, a He Ha HEYTPa/IHO OTKpMBame UCTMHe. [lounBa Ha U/eju 1a ce UCTUHA
OTKpVBA y ,,OLITPOM CYZapy Jokasa *® 1 Ja MCTVHA MCIUIMBA HA HOBPIIMHY HAKOH LITO
ce ,CJIeTHe NpalllHa“ MCUTUBamba. MehyTnm, cBejok Hema MoryhHocT HedopmamHOT 1
HETIOCPEIHOT MICKa3MBaba, a OTICET UCIIUTHBAbA je OrpaHNYeH 11 GOKYCHpaH Ha [Ie/loBe,
3aHeMapyjyhu koHTekcT. [Ipoljec KapakTepuie crenu@nyHa TeXHNKA MCIIUTUBAbA,
HpaheHa CYFCCTI/IBHI/IM n MaHI/IHyHaTI/IBHI/IM IITamnMa KOja MOI‘Y 6I/ITI/I CTp€CHa 3a
NNIie Koje Hije BEIITO Y TAKBOM Ha4MHY KOMYHMKallije, IITO Jaj/be yTI4e Ha TAYHOCT I
HpeI3HOCT UcKa3a. Takole, yHAKPCHO NCIUTUBabe HEPETKO MIMa 32 L{V/b AUCKPenn-
TalMjy CBefJOKa IIITO BOAM IIoMepamby BoKyca ca YMmeHnIa Ha cBefjoka. CTora, maxo ce
aJiBep3Mja/IHU MOJIe/ TEOPMjCKI OC/Iatba Ha MAejy fa he nctuHa ucnimBaTy u3 cypapa
JI0Ka3a, y IPaKCH Taj CyAap 4eCTO MPOM3BOAM BUIIE CTPATEIIKOT Ha/[METabha, a Matbe
eMMCTEeMOJIOIIKOT pasjalllberba.

daxTopy Koju MMajy orpaHM4aBajyhm yTuIiaj Ha IOCTyIIaK CIIO3HAje UCTIHE MOTY
ce TPyIMcaTy Ha pasNIM4uTe HauMHe. JemHa of Moryhux kimacndukanuja obyxsara:
IpaBHY CUTYPHOCT; popMann3aM MOCTYyIIama; IpaBa OKPUB/bEHOT I IPETIIOCTABKY
HEBMHOCTY; 3a6paHy kopuinherma He3aKOHUTHX I0Ka3a; IPOLeCHY eKOHOMM]Y; /by CKI
(baKTOp U eNMUCTEeMOJIONIKA OTPaHIYelba.

96 Barbera, Messegué and Jabardo v. Spain, ECtHR, Appl. no. 10590/83, 6 December 1988, para. 77,
myrupano npema: Rid, K., Evropska konvencija o ljudskim pravima. Vodic¢ za prakticare, Beogradski centar
za ljudska prava, Beograd, 2007, str. 181.

97 H.Wigmore, Evidence, 1974., sec. 1347, umtupano npema: Kapardis A., Psychology and Law, A Critical
Introduction, Second edition, Cambridge University Press, Cambridge, 2003, p. 23.

98 Landsman,S. (ed.), op. cit., p.2.
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Mebhyrum, y mel)yHapopHOM KpMBMYHOMIPOIIECHOM IIPaBY, yIIPaBO OBU OTPaHM-
vaBajyhn MexaHU3MU HepeTKo 61Bajy y6/1a>keHn, pe/laTBU30BaHy VI Iputarohenn
crienpMIHOCTIMA TTOCTYIIKA IIpefi MehyHapogHUM cymoBrMa. XMOPUIHOCT IpoLec-
HOT MOfIe/Ia, TPAaHCHAIIVIOHATHY KapaKTep cyhema ¥ IOMUTIYKY KOHTEKCT Y KOMe OB
CYZIOBMU JieNlyjy BOBOJE 1O IOMepatba TpaJUuIMIOHaTHe paBHOTeXe u3Mehy nctuHe u
IOPYTUX BPETHOCTM.

Crora ce mocTas/ba IUTambe: AKO CY Y HAlIMOHA/IHUM CYCTeMIMa MeXaHU3MU Orpa-
HIYaBamba VICTVHE YCTIOB JTETUTUMMNTeTa cyhema, mTa ce lelraBa Kajja TM MEXaHU3MUI
nocrany ¢nekcubmnnuju y mehynapogsom xkonrtekcry? Jla mu To mpubnmkasa cyp
UCTVHY — VJIM Ta yfja/baBa Off IpaBHe CUTYPHOCTU?

2.2. IIpaBHa curypHocr

[IpaBHa CUTYPHOCT NOApasyMeBa IPeABUAMBOCT IIPaBa, LITO IIOfpasdyMeBa jacHohy
u crabunHocT nponuca. [Topen popmantor gedpuHucama, y TEOPKjU ce 4eCTO yKasyje
7ia je IIpaBHA CUTYPHOCT TeMeJb IT0Bepema rpahana y mpaso, a TUMe U BUXOBE CIIPeM-
HOCTH Jia IIpaBo NOWTYjy. I BOpKMH HaBoxy fa rpahany nMajy mpaBo fa O4eKyjy fa
he gp>xaBa genoBaTy y ckaly ca KOXepeHTHMM CXBaTambeM IIpaBJie U IPaBUYHOCTH,
TAaKoO Ja BIX0BA IIpaBa 1 obaBese He 3aBUCE Of CTYYAjHOCTY TOTa KO je Ha BIACTY VTN
npep kojuM cyaujoM ce Haby.”” [IpaBHa CUTYpHOCT cTOTa IIpeiCcTaB/ba jefjaH Off OCHOB-
HIIX eJleMeHaTa B/aJjaBIHe IIpaBa. Y JOKTPUHU Ce yKasyje M Ha ,,HeyTPa/HU KOHI[ETIT
B/IaJlaBUHe IIpaBa, KOju ce npe cBera GOKycupa Ha CTaOMIHOCT, PyHKLMOHATHOCT U
IpefBUIMBOCT IIPAaBHOT CUCTeMa, 6e3 yIaXkemha y MaTepyjaiHy IpOLieHY IPaBeJHOCTI
HOjeiJUHAYHMX MCXO0a. Y TOM CMICITY, IIpaBHA CUT'YPHOCT IIpeCTaB/ba CTPYKTYpPHU
MUHUMYM BrIafiaBiHe ITpaBa, OfHOCHO HbeH popMaaHy TeMesb.'

ITpaBHa cUTYPHOCT MOXKe IIpeACTaB/baTy IpelpeKy Ha Ty Ka MCTUHM, U TO KpO3
MHCTUTYT 3aCTapeIOCTI KPYBUYHOT IObea ¥ Hadeso ne bis in idem.

3acTapenocT y KpMBMYHOM IIpaBy MOXe Ce CXBAaTUTU K0 3aKOHCKO OTpaHMUYeHe
IIpaBa p)KaBe Ha Ka)KibaBarbe, OJJHOCHO HauMH Ha KOji IIpaBHM Nopefiak o6esbebyje
IpaBHY CUT'YPHOCT.”! ¥ TpeHYTKy HacTyIama 3aCTape/IoCTI, KPUBUYHO IObeHbe BIUIIe
Huje Moryhe, unMe ce UCK/pydyje MOryhHOCT fia CyJ jajbe Tpara 3a 4MibeHuIamMa o
morabajy kxoju je mpegmer cyhemwa. 3acTapenocT KpUBUYHOT FOBbEHba IOCTOjI U3 BULIE
pasiora. IIpBu passor je eIMMUHNUCabe U3 )KMBOTA II0jefiUHIIA CTATHOT CTpaxa Aa he
OMTV KPUBIYHO TOIEH, a/lN TIOCTOje ¥ IPYTY IIPAKTUIHM PA3JI03U KOjU Ce OJHOCe Ha
OTeXXAaHO NPUKYI/balbe JOKa3a IPOTEKOM BpeMeHa, YC/Ie, HefIoCTaTKa MaTepljaTHIX

99 Dworkin, R., Law’s Empire, Harvard University Press, Cambridge, MA, 1986, p. 164.

100 Henapuh, C., Maruh Bomkosuh, M., ,EBponcku craugapan y obmactu npasocyba®, Ctpanu npasxn
SKMBOT, 2017, 39-56, cTp. 41-42.

101 Roxin, C., Strafrecht. Allgemeiner Teil, Bd. 2, C. H. Beck, Miinchen, 2003, § 29 Rn. 347.
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JI0Ka3a VN YMbeHNIIe 1a CBeOLM YMUPY 1in 3abopaBibajy fetambe. CTora, 3acTape-
JIOCT IITUTY TIPABOCY/IHE OpTaHe Off IIOCTyTamkha Y HEM3BECHO] I0KA3HO] CUTYalUjI, A
¥ OKPMBJBbEHOT JIa He Oy/ie ocyheH Ha OCHOBY HeIOy3JaHUX MM HEOTIIYHUX JOKas3a.

Hauerno ne bis in idem o3HauaBa ,,ocnobahame o HEM3BECHOCTY IIOHOBHOT IOKpe-
Tara KPUBUYHOT IOCTYIIKA 3 MCTO Jeso %% 1 IOfjjejHaAKO IITUTY OKPUB/BEHOT U jaBHU
MHTEPEC, jep je UICTOBPEMEHO U JbY[CKO IIPaBO OKPUBI/bEHOT U CYLITUHCKA TapaHIiuja
npaBHe curypHocTi.'”” OBo Havesl0 03HaYaBa Jja Ap)KaBa MMa IPaBo Jia ,UCTIa/IN CAMO
jelmaH MeTak', a YKOJIMKO je IPOIYCTU/IA IAHCY, BbeHe IPElKe CTyXe Y KOPUCT OKPUBIbe-
Hor.'"* Jlaksie, yKOJIMKO CY/J IIOT'PelN y CIIO3HAj/ MCTVHE, OH HeMa IIPaBo Ja BOAN APYTU
HOCTYIIAK KaKo 61 Ty rpemky uctpasuo. llltaBuiie, caBpeMeH IPaBHM CUCTEMH JJeMO-
KPaTCKMX Jp>KaBa [jajy jacHy IIpeBary OIIIITeM Hade/ly IIpaBHEe CUTYPHOCTH y OFHOCY
Ha HaveJIo MCTUHE Y KPUBUYHOM HOCTYIIKY, LITO je HAPOUUTO OUUI/IETHO KPO3 3abpaHy
IIOHAaB/bakba KPUBUYHOT IIOCTYIIKA HA IITETY OKPYB/bEHOT.'”

[InTame npaBHEe CUTYPHOCTY y MehyHapOIHOM KPMBUYHOIIPOLIECHOM IIPABY JOAATHO
je YCII0XKEHO, jep HEMOCTOojatbe LIeHTPaTHOr 3aKOHOLABHOT OpraHa CyIITHHCKY OTeXaBa
cTBapame yckaahennx u koxepeHTHMX npasnia.'’ Crarytu MmehyHapogHUX KpuBmd-
HIX Cy/I0Ba CY Y Makb0j Mepy KoauduKalmja MaTepujaaHor MehyHapogHOT KpYBUYHOT
IpaBa, a IPETeKHUM JIe/IOM Cy YCTaBHM aKTH jefHe MelyHapopgHe opranusanuje wim
mehynapogHor Tena.'”” IIponeche HopMe MelyHapopHor KpuBMYHOT paBocyba yecto
CY HeJIOBO/bHO IIPEIM3HE, IbIX0BO TyMaueke y Be/IMKOj Mepy 3aBUCK Off IIpaBHE Tpa-
fuIyje 13 Koje IoTrde Cy6jeKT KOju UX TyMauy, a M3MeHe IPaBIIa IIOCTYIIKA TOTMKO
Ccy decte Jia yHoce ocehaj mpaBHe HEeM3BECHOCTH, jep MOCTYIIAaK 3aloveT jefHIM IIpa-
BIJIIMA, MOXKe OMTI OKOHYAH JIPYTUM.

IIpumepa papu, IlpaBunHuk o nocrynky u gokasuma ICTY memaH je mpexo 50
nyTa.'”® OBako n3pakeHa HOpMaTUBHA QIYULHOCT Hje yoOKdyajeHa y CTabuIHUM
HaIlMOHa/IHUM KPVMBMYHOIPOLIECHNM CHCTEMIMA, Y KOjIMa CY IIPOLIeCHA IIPaBUJIa II0
IpaBUIY PeNaTUBHO CTaOMIHA M YTOTPajHa, YIpaBo 300T 3aXTeBa IpaBHe CUTYPHO-
ctu v npenBuAnBocTy. CIuHM o6paciy yOp3aHNUX M BUIIECTPYKMX M3MeHa IPOoIuca y
HAL[MOHAJTHUM CHCTeMUMa MOryhi ¢y y cuTyanmjaMa eKCTpeMHIX JPYLITBEHUX Kpy3a,
KaJja 3aKOHOJIaBall, HacTojehi 1a ofroBopy Ha 13y3eTHe OKOMTHOCTH, IpuberaBa 4ecTuM

102 Kuexesuh, C.,,3abpaHa [BOCTpYKe YIPpOXKEHOCTI I /bYACKa IIpaBa OKpUB/beHOT , ITpasHu scusom, 6p. 9,
2007,757-768, ctp. 757.

103 Henanuh, C.,,Haueno ne bis in idem y EBpoIickoj KOHBEHI[MjU 3a 3aLITUTY JbYACKMUX ITpaBa Ml OCHOBHUX
croboza 1 mpuMeHa Hadena y mpakcy EBporickor cyna 3a /bycka mpasa“, Pesuja 3a kpumumonozujy u
Kpusu4Ho npaso, 6p. 2,2014,141-167,p.144.

104 Trechsel S., Human Rights in Criminal Proceedings, New York, Oxford University Press, 2005, p. 384

105 IIxymmh (2014), op. cit., ctp. 85

106 Kpeha, M. MehynaponHo jasao npaso, ITpasun dakynrer beorpan, 2012, ctp. 657.

107 1bid, cTp. 658.

108 O HaBezienoM Buie BupeTu Ha cajry ICTY, https://www.icty.org/en/documents/rules-procedure-
evidence
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VHTepBeHIIMjaMa y HOPMaTVBHU OKBMP, LITO MOXe JOBECTH [0 C/lab/bera CTaHgapaa
npaBHe curypHocti.'” Crora ce Moyke 3aK/byYMTH Jja je HOpMaTuBHA QryngHOCT Meby-
HAapOJHOT KPUBUYHOT IIpolieca CTPYKTYPHO O/11yka BaHPEJHOM CTalby HETO CTAOUITHOM
IIPAaBHOM IIOPETKY.

Hu marepujamHo IpaBo Koje IpuMenyjy MehyHapogHu KpUBUYHY CY[OBU HUje
NMUIIEeHO oBMX M3a3oBa. C 003upoM Ha To 1a je MehyHapopHM 06M4aj jesaH off M3BOpa
IIpaBa, HauesI0 3aKOHUTOCTH je Mare PUTUIHO HETo LITO je TO Cy4aj y HallMOHAIHUM
CUCTEMMMa, IITO OTBAapa MPOCTOP 3a (IeKCHOMIHA TyMadera I10jMa i CafipyKIHe Kpy-
BIYHUX JIe/Ia, Kao U MUTambe IpYMeHe aHaJIOTVje I peTPOAKTUBHOCTIA.

[TpuMena aHajioruje Huje peTKa y MehyHapogHOM KpuBryHOM npasy. OHa ce Kpuje
Y eKCTeH3MBHOM I IIV/bHOM BaHTEKCTYa/THOM TyMauelby IPaBHUX MPaBUIa KPUBUIHOT
IIpaBa, y3 II03VBakbe He CaMO Ha OIILITe NpUHIuIe Mel)yHapoHOT KpUBUYHOT IIPaBa,

Beh 11 Ha ITpaBa YOBeKa, IIPaBHY JIOTUKY' !

u xymaHocT. Tako, y npeamery Taouh, ICTY
CTOj Ha CTAHOBUIITY Jia je OIIO 10 pa3Boja MehyHapopHor mpaBa, Te ja mpaBuiIa
KOja Cy Ba)kM/Ia caMo 3a MehyHapoziHe opy>kaHe cyko6e 1Majy ce IPUMEHNUTY U Ha YHY-
Tpalme cykobe. Takas cTaB 06pasiaxeH je HOTpe6OM XyMaHNU3alyje IIpaBa OpyxKa-
HIX CYK00a, jep ,C Tauke I7IeAuIITa JbyACKUX 6uha“ mpas/peme pasnuke usmehy meby-
Ip>KaBHUX OPY>KaHMX CYK0oOa 11 YHYTpallllbJX OPY>KaHMX CyKoba ryOu Ha 3Hadajy.'"!

Y norneny nuramwa peTpoakTuBHOCTK Tpeba ykasatu ga cy IMT u IMTFE npu-
MembIBaII MaTepyjaTHOIIPaBHe HOPMe Koje HICY O1Ie y IOTIYHOCTHU KO MpIUKOBaHe
y TPEHYTKY U3BpIIeHa 3JI04HA, Kao IITO je, IpYMepa pajy, 3/I04MH IPOTHUB YOBEIHO-
ctu. Vimajyhn y BuAy Ty Helrarofy y ofHOCy Ha IMTarbe Hadana 3akoHuTocTy, ICTY u
ICTR cy HarnanraBany fa IpuMewyjy oHe HopMe MehyHapopHOT 06MvajHOT IpaBa Koje
Cy 61Ie JOBO/BHO jacHe U peBU/VBE /1a MICITyHe 3aXTeB 3aKOHUTOCTN. MebhyTum, Tex
ocHoBamweM ICC-a, Mel)yHapoHO KPUBIMYHO jaCHO ce MO3UIMIOHVPA Y IIOIJIEAY Havenna
3akoHuTOCTN. Tako, PuMcku cTaTyT M3puunTo cappsxu onpende o sakonutoctu: Nullum
crimen sine lege, Nulla poena sine lege u 3a6paHy peTpOaKTMBHOCTH.

Ca CTaHOBUIITA ONIITHUX MPUHINIIA MeyHapOITHOT KPUBIYHOT IIpaBa KOji1 Ce OHOCe
Ha VHJUBYJYaTHy U Cy6jeKTUBHY KPUBUYHY OfTOBOPHOCT, MehyHapogHI KpUBUYHI
CYZLOBM UCIIO/baBajy BUCOK cTelleH KpeaTuBHOCTU. Tako, ICTY kpeupa tpu obnmka
OfIFOBOPHOCTH Y OKBMPY 3aje[THNYKOT 37TOYMHAYKOT I/IaHa, Off KOjuX je Tpehu o6mmk
I0CeOHO YIMTAaH Ca CTAHOBMIITA MHAMBUAYATHE M Cy6jeKTUBHE OITOBOPHOCTHL.

Tpehu 06muK yapy»keHOT 3104MHAYKOT IIOAYXBATa je jelHa Off HajKOHTPOBEP3HU X
caBpeMeHNUX KOHLennuja MehyHaponHor kpusnuyHor npasa. Crojanosuh cmaTpa a
OH IIPefICTaB/ba ,Tpy0y NOBpe/ly HaueIa KpUBUIIe 1 Hadesla 3aKOHUTOCTH , Kao ¥ Jja ce

109 Nenadi¢ S., Mati¢ M, “Impact of COVID-19 Pandemic on Criminal Justice Systems Across Europe”, EU
and Comparative Law Issues and Challenges Series (ECLIC), Vol. 5,2021, 263-290, p. 272-273.

110 Kpeha, op. cit., ctp. 659.

111 Prosecutor V. Dusko Tadi¢, ICTY, 1T-94-1-A, 15 July 1999, para.97.
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mbyMe Opuiie rpannna n3Mely ,,cansppumona, nogcrpekada u momaraga“'? [xynnh
yKasyje Ha OIIAaCHOCT Off IIPOLINPYBabHaA OATOBOPHOCTH, IITO BOAK IO »,HELOMYCTH-
BOT Kay4yK KapakTepa popmynanuje“'> AM60c cmaTpa a 0Baj 061K OATOBOPHOCTH
BOJIY Ka ,KOHIIENITya/THOj KOH(Y3uju 1 KOHPIUKTY ca GyHAaMeHTaTHIM IPUHIUIINMA

MehyHapogHor KpuBKMYHOT IpaBa“ ™

. HOXTpMHA yAPY>KEHOT 3/I0YMHAYKOT IIO[yXBaTa je
MMaJia OIOHEHTe 11 y caMOM XalIKoM TpubyHany, cyguja JInugxonm y npecyny Cumuh
HaBOJIM J]a Ce He C/Ia)ke Ca JOKTPMHOM YAPY)KEHOT 3/I04MHAYKOT IIOJIyXBaTa, jep je Taj
KOHIIEIIT 13a3Ba0 KOHQY31jy U ryb/bere BpeMeHa 1 He CTyu pajy TpubyHana, HUTH
pa3Bojy MehyHapogHOr KpyBIMYHOT ITpaBa.'® 360r mpuMenoM 1a yApyKeH! 3TOYHAYKI
HOAYXBaT 3aJype Y HOCTaBKe KOjU Ce HaJlase y CaMoj CP>KU KPYBUYHOT MaTepyjaTHOT
IpaBa, He Tpeba a 3auyAM YMHEHNUIIA 1A je Off CTPaHe MOjeIHUX ayTopa OBa IIpaBHa
KOHI[eNIIMja Ha3BaHa ,MaIrMYHUM OpPYXjeM y pyKama Ty>xuona“''® uim ,,Ipou3BofoM
TY)KU/IA4Ke JOMUI/BATOCTY Y CyJCKe KpeaTuBHOCTH Y 1y, Y3 103y XyMopa JOKTPH-
HoM Just Convict Everybody (JCE) ,,camo ocyznu cBe“'’®, koja anmyamupa Ha akpoHUM Joint
Criminal Enterprise (JCE).

Takobe, Hauesno ne bis in idem y MehyHapogHOM KpUBMYHOM IpaBy foOUja Crieny-
¢buuHe 06/1uKe 1 He GYHKIVOHUIIE NEHTUYHO K0 y HALIMOHATHUM cuctemMyma. Cra-
tyt ICTY n ICTR119 nponucyjy Haueno ne bis in idem, anu jegHocmepHo. Haume,
HIKoMe KoMe je Beh cybeno npen TpubyHanom He Moxe ce CyAUTHU Ipef HALMOHATHUM
cypoM. Hacynpot Tome, okpuB/beHM KoMe je cyheHo pes HallMOHaTHUM CYZIOM, MOXKe
ce 3a uctu unmweHnHn gorabhaj cyaury npep TprubyHamoM, yKOIUKO CY UCIYEEHI
ozipebenn ycmosu. OBaj HepaBHOIIPaBHM OTHOC ITOKa3yje fa MehyHapomHu TpubyHamm
MMajy IIpMMaT HaJl Hal[MOHATHUM CyfoBuMa. CIIMYHO, a/Ii HEIITO PeCTPUKTHUje, OBO
Hauesto fedpuuuire 1 ICC.120 KonBeHIIja 0 HEIIOCTOjalby 3aCTape/IOCTY 38 paTHE 3710-
YyHe ¥ 37I09VHe IPOTUB YoBeyHOCTH (1968)121 jacHO mpomycyje ga OBM 3/I0YMHY ,He

112 Crojanosuh, 3. MehynapogHo kpusudHo 1npaso, [IpaBHa kwura, Kpameso, 2017, ctp. 73-74.

113 IIxymmh (2019), op. cit., ctp. 81.

114 Ambos, K. ,Joint Criminal Enterprise and Command Responsibility*, Journal of International Criminal
Justice, 5 (2007), 159-183, pg 159.

115 Separate and Partly Dissenting Opinion of Judge Per-Johan Lindholm, Judgment, Simic (IT-95-9-T),
Trial Chamber II, 17 October 2003, x 2-5,1199.

116 Ambos,op. cit.,p. 159.

117 Powles, S.,,,Joint Criminal Enterprise - Criminal Liability by Prosecutorial Ingenuity and Judical Creativ-
ity*, Journal of International Criminal Justice 2(2004), 606-619.

118 Joktpuuy Just Convict Enyone JCE niu npeBeieHO TOKTPIHY ,CAMO OCY/i/ CBE“ IIPBH je MPOHNYHO
nspexao npodecop Bummjem llabac Ha npenasarmy 5th Annual International Criminal CourtSummer
Course, Galway, 2005. O oBoMe BueTH BIIIIe Y TEKCTY Cy/uje U O6yBIIer MuHncTpa npaspe Ernmnra
Mohamed E. Badar, ,,“Just Convict Everyone!” - Joint Perpetration: From Tadic to Stakic and Back
Again, International Criminal Law Review 6: 293-302, 2006 xao u y M. IlIxynuh (2019), op. cit., ctp. 50.

119 Hadeno je mpomucano y wiany 10. ICTY Cratyra nn wrany 9. ICTR CraTtyTa.

120 Y unany 20. Pumckor craryra.

121 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against
Humanity, 754 UNTS 73, ycBojena 26. 11. 1968.
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TIOJI/IeXy HUKAKBOj 3acTapesiocTy, 6e3 0631pa Ha BpeMe Kaja cy usspurenn . Hesacra-
peBambe OBUX 3/I0YVHA, KA0 CYIIPOTHOCT OIIITEM IPUHIUITY 3aCTapeBaba OIpaBIaBa
C€ TEXXMHOM 3/I0YNHA, YNHEHNIIOM [Ja IIPOTEK BpEMEHA HE yMa}byje KPI/IBI/IHY, ann n
IPAaKTUYHNMM PasIo3yMa KOjy ce TUYy KPMBIYHOT IPOTOHA.

KonauHo, cyauje y mehyHnapogHum cyfoBuMa decto uMajy mupe opnamheme aa
»IIONyhaBajy HOpMaTyBHe NpasHuHe", mTo oMoryhasa Behu crenen cyamjcke uHTEp-
BeHI[Uje y IUTamba CTpore IpuMeHe Havela 3aKoHUToCcTi. MumanoBuh ykasyje na Huje
6u0 ,,cyacKor akTBu3Ma’“ mokojHor Kacesea n npyrux cyauja Kanbenor seha y npen-
mery Tadic, panac 61cMo, MOX/ja, ¥ fa/be TOBOPYIIN O OPTOJOKCHOM CTaBY /la MHIV-
BUJIya/THAa KPMBUYHA OTOBOPHOCT 3a paTHe 3/I04NHe He II0CTOju Y HeMehyHapogHuM
(yHyTpawmmsum) opyKaHuM cykobmuma.'? Crora, MehyHapogHOM KpUBUYHOM IIPaBy
HUje CTpaHa TeH3Uja u3Mel)y npaByie 1 3aKOHUTOCTY, jep UHCUCTUPatbe Ha CTPOTOM
HIOIITOBAKY Hauesa 3aKOHUTOCTY MOYKe JIOBECTH JI0 HEKQ)KIbVMBOCTH TEIIKMX 37I09MHA,
IOK HeroBo (PIeKCUOVITHO TyMaderhe MOXKe YITPO3UTH IIpaBa OKPYUBJbEHOT.

2.3. ®opmanmn3aM NMOCTyNKa

2.3.1. ,Tupanuja onmyxcnuye

KpuBnu4HO mpaBo MMa MUMaHEHTHA CTPYKTypPHa OTpaHMYema y Co3Haju uctuHe. OBa
OrpaHMyema ce, Ipe CBera, TM4y YMbeHMIIe Ja Y KPUBUYHOM IIOCTYIIKY Ba)kyl HadesIo
aKy3aTOPHOCTH, TaKO Jja HeMa cyhema 6e3 mpoliecHe MHUIMjaTHUBE jaBHOT TYXXMOLIA Ha
KOMe je TepeT OKa3MBama. YKOIMKO TY>KIM/IAIl y IIOAYXBaTy JOKa3/Bamba KPYMBUIlE BaH
pasyMHe CyMIbe He yCIle, OITYXeHU ce ociobabha 1 He mocToju o6asesa cya fja fambe
yrBphyje nctuny o gorabajy koju je npegmer cybemwa. O6yuM ucuTHBaka HEKOT IPO-
utor gorabaja ogpebyje onTyxHuIa, kKao cuMIINpUKOBaHA X HOPMATUBHO opMa-
NM30BaHa Bepsyja onuca gorahaja ns mpomnocTu. YopaBo 4nmeHNITY Ja je CyJ Be3aH
TYIM OIIMICOM, HEeKU ay TOPY Ha3WBajy ,TUPAaHIjOM ONTY)XHMILIE , jep MMa TMMUTUpajyhn
u ¢ppycrpupajyhnm epexar na yrsphusame nctune.'”

Cyx je BBOCTpYKO OrpaHudeH y ooumy yrBphusama uctuse. [IpBo, BesaH je ynme-
HIYHVM OIIMICOM KPVBUYHOT fieIa (MaKo He M ITPaBHOM KBaIN(UKAIjoM), a U0 Koje
yTBphUBame YMmBEHNIIa, MYIMO ONMCAHNX Y ONTY>XKHUIIN, KOCUTIO 61 ce ca IpaBoM
OKPUB/bEHOT Ja Oy/ie yIIO3HAT Ca OHUM IITO My Ce CTaB/ba Ha TePeT U IPUIIPEMU CBOjY
oz6pany.'* [Ipyro, 06uM yTBphuBama 1CTIHe OrpaHIYeH je UTambeM KpUBUILE 32 KOH-

122 Milanovi¢, M., “The Impact of the ICTY on the Former Yugoslavia: An Anticipatory Post-Mortem,”
American Journal of International Law,Vol. 110, No. 2 (2016), pp. 233-259, 235-236.

123 'W.Pompe, Het bewijs in strafzaken. Uit: Vijf Opstellen van Wiliem Pompe. Met een herdenking door G. Th.
Kempe, Tjeenk Wilink: Zvolle, 1975. p. 36-37 untupano npema: Buisman, op. cit., p. 49.

124 Bajosuh, op. cit., cTp. 21.
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KPEeTHO KpUBIMYHO fierio. OHOCHO, CYICKO Tparame 3a UICTUHOM pe3y/NITHpa OMHapHUM
KOZIOM KPVB/HEBUH, a HAPaTUBHO 00pa3/ioxeme Ofl/TyKe Huje CTHHA o orabhajy us
IPOLUIOCTH, Beh apryMeHTH Koju OIIpaBaBajy jefHO Off OMHAPHUX pelleba.

Mel)yHapomHO KpMBUYHO IPOIIECHO ITPABO je 3HATHO (IeKCHONTHYje Off HAllMOHATT-
HVIX IIPOLIECHUX CUCTEMA. , [ MpaHMja ONTY>KHMIE" je MCYBUIIe Be/IMKY PU3UK 3a MeDy-
HApOJHY CYJ, M TY>KWJIAIITBO, jep MehyHaponHa sajemHuLa 1 II1o0aTHa jaBHOCT TEIIKO
Oy IoKa3ajy pa3yMeBame 3a CTPOre IpaBHMUYKe (POPMAaTHOCTH 1 IOTPELTHY IPOLIeHY
TY>KMJIAIITBA Y IIOIIeY IIpaBHe KBanuuKanyje KpuBUYHOT fgena. Crora, pasBujeHa
je mpakca Ipema Kojoj je 03BO/bEeHO a/ITEPHATYBHO ONTY>XMBaIbe, YMMe Ce OfiCTyIa
0]l OCHOBHOT' KPMBIYHOIIPOIIECHOT Hauesla — Hauesla aKy3aTOPHOCTN. AJITepHATMBHO
OIITYXXMBame GYHKIMOHNIIE TAKO IITO TY>KWU/IAL Y ONTY>KHULN Pailby OKPUB/bEHOT
KBa/IMQUKYyje Ha IBa VIN BUIe Ha4MHA. Ty)XVIal Ha OBaj HAYMH CMambyje PU3UK Off
HeycIexa y CUTyalyju KaJia He IOCTOj! BIICOK CTeIleH yBepema fia he mpukynbeHn
JOKa3y OUTH JOBOBHM J1a JOKAXKY jenHy MHKpuMuHauujy. Jlakie, y 0BOj CUTyanuju,
TY>KMOILLY je JaTa MOT'YRHOCT /1a MICTOBPEMEHO ,JICIIa/IV JIBa METKa", OJTHOCHO fia 00e-
36ey pe3epBHY HOPMAaTUBHY KOHCTPYKILIM)Y Y Cy4ajy HeycIexa IIpMMapHe, YuMe ce
IIaHCce 3 YCIIeX Jja ,,IOTOfM MeTy " 3HadajHo yBehaBajy.

HecmopHo je ja okpuB/beHM He MO>Ke 61Ty ocyheH 3a BuIIe fiena, yKOIMKO CY Ta fiena
obyxsahena jenHoM pagmoM. Takobe, HecIIOpHO je la ONTYXXHUIIA, Ma KOIMUKO OMIa
aZITepHATMBHA Y TIOT7Iefly TpaBHe KBanmnuKaIje, MOpa ia Cafp KM jaCaH OINUC Pabu

125 anmemanmono Behe mopceha ga mocnmemuo

oxpusbeHor. Tako, y npegmery Kynaparg
ozballyje apryMeHTe Jja aITepHATHBHO ONTY>KMBame HHje J03BO/bEHO 1 Ja je TaKBa
IpaKca TyKI/IAIITBA yCTa/beHa U 03BojbeHa. Takobe, mopceha u Ha Ha omryky Bpxos-
Hor cypa CAJl'y cnyuajy Blockburger'?S, mpema K0joj IpaBUYHOCT HaJIa>ke [ja CaMo pas-
TVYUTH 37I09MHM ONpaBJaBajy BUIIecTpyKe ocyne. KpuBuuHe ocyze moHeTe 1o pas-
TMYUTUM 3aKOHCKUM Offpefi6aMa, ajiy 3aCHOBaHe Ha VICTOM ITOHALIAY, J03BO/beHe Cy
CaMo aKo CBaKa IIojeJIHaYHa 3aKOHCKA Ofipefi6a MMa MaTepujajio pasanuuT eJleMeHT
KOjU HMje cafip>KaH y PYroj 3aKOHCKO] ofpenon.

DrekcUOMIHY NPUCTYII, KOjU JO3BO/baBa aITEPHATUBHO ONTY>XEHe, je IOKYIIaj
MebhyHapoHOT KpMBUYHOT IIPOLIECHOT IIpaBa fia 3aobube ,Tupanujy ontyxuue“. OBo
penreme y J06poj Mepy IpeicTaB/ba i MPUO/IMKaBamhe KOHTUHEHTaTHOEBPOIICKOM ITPO-
LIeCHOM IIPaBYy Yy KOMe CYJ, KOjy Tpara 3a MaTepyja/ITHOM UCTMHOM, HIj€ Be3aH IPaBHOM
KBa/MpMKALjOM TY>KIOL[a, OfHOCHO, Y 3aBYICHOCTY Off yTBpl)eHOT YMIbeHINYHOT CTaba,
osnarrheH je a mpoMeHu npaBHy KBamuukanyjy. OBa mpakca uma 6pojHe HeraTuBHe
CTpaHe, jep OKPUBI/bEHN [0 Kpaja IMIOCTYIIKA OCTaje Y HeM3BECHOCTH Y IOI/IeAy IpaBHe

125 Prosecutor v. Dragoljub Kunarac, Radomir Kovac, Zoran Vukovic, Appeal Judgement, 12 June 2002, paras.
167, 168, uctu craBosu cy usuetu u y npecyu Celebici, Appeal Judgment, para. 400 1 kacuuje mpes ICC
y cny4ajy Lubanga, Case No.ICC-01/04-01/06.

126 Blockburger v. United States, 284 U.S. 299, 304 (1931).
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kBanmudukanyje ox Koje ce OpaH, JOK AprKambe ONTY>KEHOT Y CBOjeBpCHOM BaKyyMy
usMeDhy fBa KpUBIMYHA Ie/Ia ca CIMYHUM JWIN UIEHTUYHIM [I0jeINHAYHUM e/leMeHTIIMa
MOXKe 3Ha4ajHO OTeXaTy IpUIIpeMy U Boheme ofopaHe.

2.3.2. lujanexmuxa yurweHuya u npasHe Kéanupurxavuje

dopmann3aM KPYBUYHOT OCTYTIKA MOYMBA Ha CMJIOTUCTIYKOj JIOTUIIV OFHOCA TOPEbEe
U ome IpeMIce, 13 Kojer CyZl U3BOAM 3aK/by4ak. Jako oBaj 3ajjaTak Ha IIPBY IIOTTIE]
Ienyje jefHOCTABHO, Y CTBAPHOCTHM Huje Tako. HanMe, mocTynak nuneHTUGMKOBama
yrbeHNnIa (Kao Jome mpemiice) 1 n3bopa npasHe kBanudukayje (kao roprme mpemice)
Huje MehycoOHo He3aBucTaH. [IpobieM je fujaneKTHYKe IPUPOJE, jep »,dUEbeHuIle"
oppebyjy »IIpaBHy KBanuduKanujy“ caydaja, anu ca gpyre cTpaHe, pasnuduTe ,,IpaBHe
kBanuoukanuje“ rakohe mpenonpebyjy cenekTusHy anepuenuujy ,anmennma‘'?’

Jlpyrum peunMa, ropma 1 JOma IPEeMICa, U3 KOjUX CyJ Tpeba a 3Befie 3aK/bydak,
He ersuCTUPajy caMocTanHo, Beh cy ysajamuo ycinos/bete. CTora ce ca IIyHUM IIPaBOM
MO>Ke TOCTaBUTY MUTabe — [ 71 OU o Ipemiica (YMibeHuIe) Oula 1CTa [ia je Toprba
npemuca (IIpaBHa kBanudukaluja) 611a gpyradnja, OFHOCHO, [a I Cy YNbeHNIIe
YC/IOB/beHe IIPaBHOM HOPMOM I J1a JIY je MCTUHA YC/IOB/beHa IIPaBHOM KBaIM(UKaIMjoM?

OBa Mehy3aBUCHOCT je jacHa CBUM IpaKTHYapyMa y HallOHaJIHUM IIPaBOCYJHUM
CHCTeMMMa, a Ha oJ/by Mel)yHapogHOTr KpuBIYHOT TpaBocyha go6uja moce6Hy TeXXUHY
jep ce KpMBMYHA Jiesia Mel)yHapOIHOT KpUBUYHOT IIPaBa OAUTPABajy Y KOJIEKTUBHOM
KOHTEKCTY U BJXOBO JJOKa3/Balbe 3aXTeBa IIPETXOAHY KOHTEKCTYaIn3alujy pajgtbu
y oKkBUpY McTopujckor forabhaja. Tako, KpUBMYHO [1e/I0 3/109MHA IPOTUB YOBEYHOCTU
oA pa3yMeBa KOMEKTMBHMU aCIeKT CUCTEMCKOT MU LIMPOKO PacIpOCTPabEeHOT 3/10-
YIHa, a KPUBMYHO JIeJI0 TeHoLnza noppasyMesa dolus specialis koju Takobhe mopa na
1IMa KOTIeKTVBHM aCTIeKT. YIIPaBO Taj KOJIEKTUBHMY ACIIeKT IIPaBy JUCTUHKINjy n3Mehy
XOMHUI[MAA ¥ TeHoLuAa. *® 3109MH MOpa OUTU CMEIITEH Y MOMUTUYKY U UCTOPUjCKI
KOHTEKCT, KaKo Oy My ce IIpUIMCaciIa HeONIXO/IHa KOJIeKTUBHA iuMensuja. CTora, ucTo-
pUjcKe U MONMUTUYKE YNIbEHNIIE Ce JOKa3Yjy pafy KOHTEKCTyaIusaluje 37I0491MHa, jep
je UICIUTHBalbe UCTOPUje Y TPMOYHAIMMa eKCTeH3Nja 3aXTeBa HOBUX KaTeropuja Mehy-
HapOJHOT KpUBUYHOT Ipasa.'?’

[Tpumep HaBefieHOT je cTpareruja Ty>xnoua Lledppuja Hajca Ha cybewy Cnobopany

131

MuomeBuhy' o kojoj roBopu Buncon.”*' On onncyje kako je ucropudap baguur 6mo

127 Zupanc¢i¢, B. M., “Ne bis in idem (zabrana ponovnog sudenja za isto delo) la belle dame sans merci’,
Crimen, br.1,2011,171-181, str. 171.

128 Paxuh, B.,,,Ycrauknu resouny vag Cpéuma — Dolus Specialis koju tpaje®, Hanpedak — uaconuc 3a nonu-
muuky meopujy u npaxcy, Tom 3, 6p. 2, 2022, 69-102, ctp. 78.

129 Wilson (2011) op. cit., p. 22.

130 Prosecutor v. Slobodan Milosevic, ICTY, IT-02-54.

131 Wilson (2011) op. cit., p. 103-108.
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cBepok Ha cyhewy Munowmesuhy u fja je meropa mpumapHa yjora je Ouia jja pa3suje
Te3y 0 AYTOTPajHOj CPIICKOj HAIMIOHATHO]j JIeOIOTMj1 Koja 61 610 IIOCTy K1Ia Kao apry-
MEHT 32 IOKa3uBambe cy6jeKTMBHMX eZleMeHTa 37104 Ha reHouuaa. TOKOM UCIIUTUBabha
Off CTpaHe TY>KMOI[a YKa3a0 je Ha AMPEeKTHY Kay3aaHy Besy usMeby HaImoHammcTake
upeonoruje Cpba XIX u XX Beka, a Kao U3BOp uzieonoruje noMenyo je Haueprauuje
Wnuje T'apamannHa.

Takobe, Buicon ykasyje na je, mpe Hero IITO je IIOCTYIIaK OKOHYAaH 300T CMPTH
OKpMBJbeHOT Y IpBUM MecenuMma 2006. ronune [ledpu Hajc koHCynTOBaOo Ty XKMmauku
TUM Y IorIefly GopMy/ycarma 3aBpLUIHNX apryMeHaTa TYy>KM/IalTBa. AHanusupajyhn
mTa Tpebda ja Oy/e momasHa Tavyka 3a UCTOPUjCKY AUCKYCHUjY O IOYel[IMa HaIlVIOHA -
cTuuKe upeonoruje, Hajc je mpennoxxno fga nonmasHa tauka 6yme 6urka Ha Kocoy momy
1389. ronmHe, 13 Koje 61 ce ITOBYK/Ia TMHMja KOHTMHYNTETA Ka 37I0YMHIMA OITY>KEHOT.
Busicon HaBoOzM [a je jemaH Off YIaHOBA TY>KM/IAUKOT THMA, Ca KOjIIMa je KacHMje 06a-
BJMO VIHTEPB]jYye, U3jaBuo: ,HMKO He MOXKe [ja TOEH 3a OHO IITO je HEKO IPYyTH YPaguo
1389. rogmue",

YKONIUKO ce 3a TpeHyTaK BpaTUMO Ha AVIeMy Ja i 611 Jomba mpeMica (InbeHNnIe)
Oua ucra Ja je ropmwa npemuca (mpaBHa kBanuduxauja) 6uma gpyraduja, Hamehe
ce Ipyra uueMa — y Kojoj Mepu he unmbeHnIle UCTOPUJCKOT M IOTUTUIKOT KOHTEK-
CTa yTUIIATYU Ha IIPaBHY KBaIUUKALNjy, a y Kojoj Mepu he npaBHa kBanugukanmja
YTUIIATH Ha IepLEININjy U IIPOolleC NOKa3MBatba, OHOCHO Tparame 3a MOMUTUYKUM 1
UCTOPUjCKUM UMIbeHNIIAMA. JefHOCTAaBHIje, [a /iU 3allaKaibe YNbeHNIIA KOoje ce TUIY
MPaBHOT ¥ MCTOPUjCKOT KOHTEKCTa 3aBUCHU Of] IPETXONHO YCIIOCTaB/beHe, OHOCHO
JKe/beHe IIpaBHe KBanudukayje?

2.3.3. [Ipasne npemnocmaske u uurveHuye Koje ce He 00KAa3yjy

JenHa off KapaKTepyUCTVKa IIpaBHOT (OpMaIM3Ma jecTe ynorpeba IMpaBHUX MPETIIO-
craBku. [IpaBHa mpeTIoCcTaBKa ce MOXKe leMHUCATY KA0 ,CPEfICTBO Koje e KOPUCTHU
y numby omoryhaBama y3umama ofpel)eHNX ocTaBKM Kao /joKasa y IpefMeTy, Nako
apTyMeHT KOji IIOTKpPeIUbyje Ty TBPAY HUje JOBO/BHO jaK Aa 611 MOTao 3a0OBO/BITHI
noTpeOHY CTaHAP] TOKa3uBama .

Tpemren mojaM mpeTnocTaBKe pa3Marpa ca ICUXOJIOLIKOT U IOTMYKOT HKBoa. ITcu-
XOJIOLIKY I7IefJaHo, IPETIIOCTaBKa 3HA4M II0CEOHO CTame YMa, OBHOCHO Hapef0y moje-
AMHIY fa Mucin v oceha Ha ofpehenn HaunH. JIorMuKy I7IefaHo, IPETIOCTaBKa
je XxuImoTesa, 3aMUII/beHa MO3KIIMja KOja IIPeACTaB/ba MOIa3HY Tau4Ky 32 METOAMYKO
ucnuruBame.? Y nomahoj Teopuju npernocraske ce geUHNUIIY Kao ,,yCTaHOBE KOJ

KOjMX Ce Ha OCHOBY OIILITET MICKYCTBA Y3MIMa Jja IOCTOj! je[IHO YMIbEHNYHO CTambe Koje

132 Walton, D., Burden of Proof, Cambridge University Press, Cambridge, 2014, p. 1.

133 Trechsel, op. cit., p. 156. 39
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HEIIOCPe/{HO HUje JOKA3aHO M/IY UCTUHUTO 14,

IIpernocTaBke mpeacTaB/bajy YMibeHMIIE KOje Ce He JOKa3yjy, OHe MOTY Jla ce Jiefe
Ha NIPUPOJIHE U 3aKOHCKE, Y 3aBMCHOCTH Off MaTepujajiHe U/ HOPMaTUBHE IIPUpPOJie
XWIIOTe3e Ha K0joj ITounBajy. Jlpyra mogena je Ha 060puBe ¥ HeOOOpNBE IPETIOCTABKE.
Hemnocrojame unmeHnIle Ha KOjy ce He0OOOpMBa IIPETIIOCTaBKa OFHOCK Huje Moryhe
moxasusaru. Jlakie, mpaBHe IIPETIIOCTaBKe MIMajy IICUXOMOLIKY U JTOTMYKY edpekaT Ha
CYZ, jep yC/IOB/baBajy HEroB MOI/Ie] Ha YMbeHNYHO CTatbe. Masia je HecrmopHo fa cy
IPETIOCTAaBKe y MPaBy HEOIXO/IHE, Kafla Ce M0jaBe y HOMEHY KPMBUYHOT IIPOLECHOT
IpaBa, OHe MOT'Y y BEJIMKOj MEPH Jja OrpaHN4e IPUKYI/babe JOKa3a, a TUME U CII03-
Hajy UCTUHE.

IIpaBuna fokasHe celeKIMje TeXe O4yBaly IpaBHE CUTYPHOCTU U €TUYKE
IPUXBAT/bLUBOCTY NOCTYTIKA. TaKo Havesio MpaBHe CUTYPHOCTY Ha/laXke [ia ce He JJOKasyjy
OIIITENO3HaTe (HOTOPHE) YMIbeHNIe, YNIHEHNIIE Ulje je JOKa3UBambhe 3aKOHOM MCKIBY-
9YEHO U MpaBHE NPETIOCTaBKe. Y aHITIOCAKCOHCKOM IIPOLIECHOM IIPaBY JOKa3UBatbhe
OIIITENO3HATVX YMHEHNIIA je PeryIMCaHO MHCTUTYTOM IIpUMatha Ha 3Hatbe, ONHOCHO
CYZCKe KOoHcTaTanuje — judicial notice'*
ICTY n ICTR.

[TpaBunuuk o moctynky u gokasuma [CTY" mponucyje npumame Ha SHaEbE YNIbe-

KOjy IPaKCy Cy y 3Ha4ajHOj Mepy NPUXBaTUIN

HUIA y Ba o0/uKa. [IpBo je mpuMarbe Ha 3Hambe OIIITEIIO3HATUX YMbeHNUIa. [Ipyro je
IprMambe Ha 3Hake YMbeHNIIa YTBP)eHNX y paHUjuM IIpecy/jlaMa MIn JOKyMeHTap-
HIX OKa3a U3 OPYTUX NpefiMeTa KOjy ce OfHOCE Ha UMIbeHMYHA NTMTakba PelleBaHTHA
3a cyhema, Ha 3aXTeB jeflHe Off CTpaHa MM IO CIY>KO6eHOj my>XHOCTH. [Ipyryu o6mmK
IpyMamba YMIbEHNIIA Ha 3Hakbe je YBelleH 13 pasjiora polieCHe eKOHOMUje, CIIpeya-
Barba IOHAB/balba JOKA3MBalba M HACTOjarba i Ce MOCTYIILM OKOHYAjy Y KPaTKOM POKY.
ITokasao ce BeoMa CIIOPHMM, 3aTO IITO je CyJ, Y3MMAao Moje/jHe YNHbeHNUIIEe Ko JOKa3aHe
npeysuMajyhy X 13 paHUjUX Ipecyfia WM U3 APYTUX IPefIMeTa, a Ia Ce IIPY TOMe Huje
3aXTeBaJIa CaIJIACHOCT CTPaHaKa y IOI/Iefly CTeleHa JOKa3aHOCTY TUX YMmbeHnia. Vako
je CyZ HaITallaBao Ja IpMMaibe Ha 3Halbe YMbeHNIIA KOje IVPEKTHO MMIUININPajy

KPUBUIYy OKPUB/bEHOT HIIje JO3BO/bEHO'

, IPAaBMJIHO Ce YKasyje /Ia je 0BaKBO IIMPOKO
opnanrhere cyzia MIaK BOAMIIO Ka IPOLIVPEbY T10jMa OIIITEIIO3HATIX YNMIbeHNIIA, I3BaH

cdepe unmennIa, Ha obenexxja 61ha KpUBUYHOL fena 1 MpaBHe kareropuje.*® Tako

134 Bacwwesnh, T., Cucmem kpusuuroe npoyectoe npasa COPJ, CaBpeMeHa anMuHICTpanuja, beorpaz,
1981, crp. 297.

135 Bajosuh, op. cit., cTp. 156.

136 IlpaBumo 94.

137 Prosecutor v. Sikirica, et al., ICTY, Decision on Prosecution’s Motion for Judicial Notice of Adjudicated
Facts. Case No.IT-95-8-PT, T. Ch., 27 September 2000, para.3.

138 Bajosuh, op. cit., ctp. 175.
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Kao OILITeII03HaTa MpuxBaheHa je u unwennna ja je y Pyannu usspiuex remounp,.'*

Maxo ce mupoka mpuMeHa MHCTUTYTA judicial notice ompaBpaBaa, mpe cBera, pas-
JI031IMa IIPOLleCHE EKOHOMM]€, HECIIOPHO jé [ia Cy IIOCTOja/u U PYTY PA3/Io3M 3a OBAKBY
npakcy. O6pasmaxxyhn pasnore mpumene judicial notice, cyn 3akspydyje ga To unHM 360T
»OpHTe 0 JOCTIeTHOCTY U jeFHOOOPa3HOCTM OfIYKa O YMeHUYHUM IUTAbIMa, TaMO
rie 0¥ pasnMYNUTOCT Y YTBphUBamy YMIEHUIHOT CTamkba 6ua HerpaBenHa . [Jake,
y IIO3aiMHY OBaKBe IpaKce Cy/l HACTOj! [ja 09yBa KOH3MCTEHTHOCT CBOjUX OfITyKa I
fla cripeun MOTyhHOCT [la y HEKOM HapeJHOM IpefiMeTy, OIlerbyjyhn 1McTo nmm cnmaHo
YMHEHNYHO CTakbe, JoHece CyNpoTHY ofnyKy. OBfie ce, MehyTnm, Mopa mocraButu
HUTame: Ia JII je CYAY BaKHMja MHCTUTYLMOHA/IHA KOH3UCTEHTHOCT COIICTBEHE ITPaKce
HEro MHAMBUYa/lHa UCIIPABHOCT KOHKPETHe Ipecype?

Takobe Mo>xeMo ce 3anuTaTI Koja je cBpxa cBux 6yayhux cybema, ykonuko 3aBuce
ox mpBor cybhema u ynmennIa Koja cy Ha ToM cyhemy nsseneHe. OHOCHO fia n CyJ,
Tpeba [ja CyAM Ha OCHOBY JJOKa3a y KOHKPETHOM IIpeIMeTY M/IY Ha OCHOBY IIPETXOJ-
Hux npecyna. Konayno ce nocrapjpa nurame epeKTUBHOCTY IPETIOCTaBKe HEBIHO-
CTV OKPMBIbEHOT, jep Npey3MMame JoKa3a I IPABHIUX CTABOBA U3 APYTUX IIpefiMeTa,
HEMIHOBHO BOAM Ka ycKpahuBamy IpaBa OKpUB/bEHOT Ha OJ0paHy Y3 UCTOBPeMEHO
ocnobabhame TyXmoua oy Tepera fOKa3MBamwa.

Y npunor xputuuu npaxce ICTY u ICTR, y norneny npeysumarma 4nibeHMIIA KAO
JOKa3aHNX, TOBOpY 1 uMibeHuna na [TpaBuia mocrynka u goxasyusama'’! IC o3Hajy
judicial notice, anu y 3HaTHO pecTpuKTUBHMjeM 06muKy. Cyn, Kao JoKasaHe, MOXe y3eTn
OIIIITeIIO3HATe YN IbeHNIle 6e3 JOKa3NMBamba, Kao IITO Cy reorpadcke IYMbeHNIle WIn
UCTOpMjCKe YMIbeHMIle Koje Hucy cropHe. Takobe, moryhe je ma ce cTrpanke cropasy-
Mejy fla ce HeKa YiMIbeHMIla He OCIIOpaBa, Y KOM CIy4ajy he ce cMaTpatu okasaHoM,
OCHM aKo CyJi He CMaTpa fia je MoTpeOHO MOTIYHMje YTBphuBame UnmbeHN1Ia, Y MHTe-
pecy xxprasa. Jakne, nok cy ICTY n ICTR nmanu npaBo ja caMOCTalIHO OfJIy4yjy O
TOMe KOje YMibeHNnIle 1 y KoM 06uMy he npuxsarutu kao fokasane, ICC Ty moryhnoct
HeMa, anu uMa MoryhHocT fa cupeun 3noynorpe6y judicial notice.

2.3.4. Cmanoapo ooxasusara u in dubio pro reo

KonauHo, mpaBHU ¢popMannsaM foce>xe BpXyHal] y IPUMEHN CTaH/jap/ia JOKa3UBamba.
Beh je 6umo peuy o BeMMKUM KPUBUYIHOIPOLIECHUM CUCTEMMIMa 1 pasiMKaMa y CTaH-
flapAy JOKasuBama. Y OfIHOCY Ha CTaHJAAp[ ,BaH pasyMHe cyMmbe, POKCMH HaBOgU

139 IIpBa mpaBHOCHa)KHA IIpecyfa 3a reHoLun y Pyannu je Prosecutor v. Akayesu, ICTR-96-4-T, 2 October
1998, moToM je cyn nmpuxsaTao reHouup y Pyannm kao judicial notice y gpyrum npegmervima: Kambanda,
Bagosora, Ndindiliyimana.

140 Prosecutor v. Taylor, Case No. SCSL-04-14-AR73, Decision on Appeal against “Decision on Prosecution’s
Motion for Judicial Notice and Admission of Evidence”, Appeals Chamber, 16 May 2005, para.22.

141 IlpaBuo 69. [IpaBumHMKa 0 IpaByINMa IIOCTYIKa 11 n3Bobhema gokasa ICC.
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»CTaHZIap/l HMje MaTeMaTn4Ka ¢popmyna, Beh mpar MopamHe CUTYPHOCTH KOjU MICKIBY-
qyje CBaKy pasyMHY anTepHaTtuBy KpuBuuu. OH je TapaHT [ja ce KpMBUYHA CAaHKILIM]ja
He Moxke n3pehu 6e3 HajBUILET CTeIIeHA yBepera Y MICTUHUTOCT onTyx6e“*? Hajpuin
crerneH yBepewa ECtHR pedunnire kao ,,KoersucTeH1jy JOBO/bHO CHAXKHUX, jaCHNX
n Mebyc06HO CarjlaCHMX 3aK/by4daKa MJIN CINYHUX HeHOéI/ITHI/IX UYNHBEHNYHUX IIPET-
IOCTaBKM .

Y Teopuju je 6110 MOKyIIIaja 1a e yBepeme MaTeMaTIKM fe(pIHUIIE, OHOCHO
ce nmpoHabe mpoieHar BepoBaTHOhe KpyBMIle OKPUB/BEHOT KOju 61 KOJ Cya CTBOPUO
yBepeme ,BaH pasyMHe cymme“** CraHgapy ,,BaH pa3yMHe CyMIbe" OINCYje IPaHuIle
TeCTHpama, a/lU He U HbeTOBY IIPaBHY IPUPOAY, 3a KOjy ce Moxke pehu fia je mpobaTopHe
npupore.

Hacynport meMy cToju Apyru cTaHfiapy — Matepujanta uctuHa. OHa 3Ha4YM 1OT-
IIYHO ¥ TaYHO yTBphUBame 4nibeHNnIa Koje Cy Off 3Havaja 3a JOHOIIbe ofryKe.'*” YBe-
peme fa cy Tpeba 1a Tpara 3a TAKBOM MCTVHOM IIPOM3N/IAa3) U3 BPETHOCHE OCHOBE
KOHTMHEHTA/THOEBPOIICKE ITPaBHE TpafuliMje IpeMa K0joj KpMBUYHM IIOCTYIIaK He
CIyXu caMo (GOpMaTHOM pelllaBamy CIOpa 110 IpaBUINMa Urpe, Beh ucTpaknpamy
crBapHor forabaja u ogrosoprocTn.* Huje HeonxopHo 6uty npakTiyap a 6u ce pas-
yMera YNibeHNIIA la MaTepyjaTHa MICTMHA MIPeNCTaB/ba CaMO Jjean KOMe CyJ TeXU, a
He HY)KHO 1 IOCTVDKaH L[UJb.

Crora ce Mmoxxe pehn ma mocroje fBa craHAapya fOKasMBama — IPOOATOPHM 1 MaTe-
pujanuu. Ibuxosa noruka je fpyraduja — IIpBU UCTUHY IIPOHATA3M Y OKBUPY 3a1aTOT
(aKTMBHOCTM CTpaHaKa), a PYTY 3a UICTVHOM Tpara y LieJIOKyITHOM IOy XBaTy cyhema.
IIpBOM je MCTMHA IpOIleCHA OpUjeHTallNja, a APYTOM je MCTMHA LWb.

Y MehyHapogHOM KpMBUYHOM IIpaBy IpUMembYje ce CTaH/Iap/] BaH pasyMHe CyMIbe
(beyond reasonable doubt). IlpaBunHuk o mocTynky u goxasuma ICTY'" nedunnine
CTaHJapf JOKa3uBamba U3BaH pa3yMHe CyMbe y wiaHy 87(A), mrro unny u ICCHS. TIpn-
JINKOM pasMaTparba OBOT CTaHfapaa, Anenaiono Behe y mpegmery Taguh' saxpydyje
ma >kanbeHo Behe Mopa OCTaBUTH MaprMHY MOUITOBaMa IIpeMa Hala3y YNbEHNIHOT
CTama IpeTpecHor Beha, ITa Tako MOXKe M3BECTH CYIPOTaH 3aK/by4aK CaMo y CIy4ajy
KaJla ce IpeTpecHO Behe OCIOHMIIO Ha TOKase Koje HujelHa pasyMHa ocoba He 61 Moria
NpUXBaTUTH. Vak HaoMube Jia 1Boje CyaAMja Kojy OCTYIIajy pasyMHO, Mory gohu o

142 Roxin, C.,, Strafverfahrensrecht, 26. Auflage, C. H. Beck, Miinchen, 2006, p. 195.

143 Ireland v. the United Kingdom, ECtHR, Judgment of 18 January 1978, para. 161.

144 Osu mokymaju ce mojassbyjy kop Laudan (2006), op. cit., kao 1 ko Puaapma @puamana y pagy Richard
D.E.“Beyond ‘Reasonable Doubt’: An Essay on Probability, Evidence and the Burden of Proof.” Indiana
Law Journal, Vol. 67, No. 4 (1992), pp. 739-766. IIpouentu ce o614Ho kpehy Ha 0ko 95%.

145 H. Bayer, Strafprozessrecht, Miinchen: Beck, 1952, p. 47.

146 Roxin C,, (2006), op. cit., p. 35.

147 Ynan 87a.

148 Yman 66. cT. 3. PUMCKOT cTaTyTa.

149 Prosecutor v. Tadi¢, Judgment, Case No. IT-94-1-A App.Ch., 15 July 1999, para. 63.
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PasIMUNTUX 3aK/byyaKa Ha OCHOBY UCTUX JoKaza. OBOM KOHCTaTalujoM ATenarnoHo
Behe ymasn y camy cpxx mpob6neMaTiKe CTaHJap/ia I0Ka3nBaba BaH PasyMHe CyMIbe.

MebyHnapogHo kpuBM4HO mpaBocyhe mo3Haje BuIlle C0jeBa CTaHAAapAa JOKa3uBamba
KOjy IIPeTXOfie CTAHAApAY BaH pasyMHe cyMibe. Takobe, y onpehennm cnydajeBuma
HIpUMemyje ce M OOPHYT TepeT JOKa3Bama, [0 YIJIe[y Ha aHIJIO-aMepUYKe KPUBIY-
HOIIpaBHe cyucTeMe. Tako mprMemyje ce CTaHAAp/ IPETeKHOCTI JOKa3a UK OanaHc
BepoBatHohe (balance of probabilities). OBo je peaTUBHO HU3aK CTaHJAPH JOKa3UBamba
KOju 3HA4M [ia je jejHA YMIbeHNYHA Oep3ja BepoBaTHM]jaA OFf PyTe U TUIIMYAH je 3a
IapHUYHe c1y4YajeBe. HecrmopHo je fa ce KOPUCTU caMO KOJ IIPOLIECHIX MU CIIOPef-
HIIX IIMTaba, ONHOCHO KOJI MMTamba Koja ce He O{HOCe Ha YMIbeHNIle OUTHE 32 KOHAYHO
HUTabe KpUBuUIle min HeBUHOCTIL.*® MebyTum, y mpakcu ce oBaj cTaHAapy, IpUMeI-
Bao 1 HemITo mupe. Tako, y npenmery Henanuh'' Anenaryono Behe je usHeno cras
Zla ce 0Baj CTaHJap[ IpUMebyje Y CIy4ajy I03MBakha Ha CMatbeHY yPadyyH/bUBOCT U TO
y3 IIpaBMUIO OOPHYTOT TepeTa JOKa3uBamba.

Heruro Bumm craHgapy oKasuBama jecTe CTaHAapH, jaCHUX 1 YOe/bUBUX [JOKa3a
(clear and convincing evidence). OBaj 0Baj cTaHAapy ce KOPUCTH KO, GOpManTHUX IIPeT-
nocraBKy, offHOCcHO judicial notice. 3a dasy ucTpare mnm ofTydnBame 0 Xalllekwy K-
Memyje ce CTaHZIapH JOKas3VBamba pasyMHe OCHOBe (reasonable grounds), koju je HU>Ker
CTaHJapfa y OJHOCY Ha jacHe 1 ybeq/buBe JoKase.

MebhyHnapopnHo KprBMYHO npaBocyhe decTo ce cyoyasa ca HEJOCTATKOM CBeJOKa
U gokasa. YecTo [oCTOju caMo jefjaH CBefJOK MM CBEJOLN 13 TOCPETHOT Ca3Haba,
OJIHOCHO CaMO IOCPeHM HOKa3!. Y TAaKBUM JJOKa3HUM YC/IOBMMA, CYIOBHU Ce CYO4aBajy
ca 3a30BUMa OLieHe TOCPeHIX 1 MOTKperUbyjyhux fokasa. Cyx je Ay>kaH fa foHece
OJITYKY Y CKJTaJly ca CTaH[jap[ioM BaH pa3yMHe CyMIbe, a/IJ Ha TOM IIy Ty O03BO/bEHO MY
je a ce ocama Ha II0CpeHe JoKase, YKOIMKO OHY TIPefICTaB/bajy TOTUYKY U YBEpP/bUBY
Besy nsMeby unmwennma.

Y npepmery Yenebuhn,'” Anenannono Behe je sakpyunno: ,ITocpenun cinydaj ce
CacToju Off OKa3a O BUIIIE Pa3TINIUTIX OKOMTHOCTH KOje, y3eTe 3ajeHO, YKa3yjy Ha Kpu-
BUIIY OIITY>KEHOT, jep 611 06MYHO ITOCTOjajie y TaKBOj KOMOMHALIMjY CaMO 3aTo ILITO je
OIITY>KEeHY YYMHIUO OHO IITO MY Ce CTaB/ba Ha TepeT [...]. TakaB 3ak/pydyak Mopa 6utu
yTBpheH BaH pasymHe cyMmbe. Huje 10Bo/bHO f1a je TO pa3yMaH 3aK/by4aK KOju ce MOXKe
M3BECTU U3 TUX I0Ka3a. To Mopa 6MTY je,IHM pasyMaH 3aK/by4aK KOjU Ce MOXKe M3Be-
CTH U3 TUX JOKa3a. AKO IIOCTOjU APYTHM 3aK/by4aK KOju ce Takohe pasyMHO M3BeCTH! U3
THX JI0Ka3a, a KOjU je y CK/IaJly ca HeBMHOIINY ONTY>KeHOT, OH Mopa 6utu ocno6ohen
kpusnue”. Y npegmery Kapaynh, Anenanvono sehe gedunniue mocpente fokase Kao

150 Schabas, W., McDermott, Y., “Article 66: Presumption of Innocence,” in: Ambos, K. (ed.), Commentary on
the Rome Statute of the International Criminal Court: Article by Article, 4th ed., Beck/Hart/Nomos, 2022,
1635-1649, p. 1644.

151 Prosecutor v. Delali¢, et al, ICTY, Appeals Chamber, IT-96-21-A, 20 February 2001, para. 582.

152 Prosecutor v. Delali¢, et al., ICTY, Appeals Chamber, IT-96-21-A, 20 February 2001, para. 458.
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IOKase O paslIMYUTIM OKOTTHOCTMMA KOje OKPYXYjy forahaj 13 Kojux ce CIIopHa Ynmbe-
HIIIa MOXe pasyMHo 3ak/pyunTi.'> ICC je Trakobe npuxsaruo cras ad hoc TpubyHana
y IOCTYIIKY OJIy4MBama o pernapannjama.’™

YKOMUKO IOCTOjU CyMIba Y TIOITIEAY CTeTleHa JOKa3aHOCTHU YN EbEHNUIIA, CY/ je [yXKaH
fia IpUMeHU Hadeso in dubio pro reo Kao ONLITY IPUHIMI KPUBUYHOT IOCTYIIKA, KOjU
HoApasyMeBa fia CBaka CyMmba Tpeba fja Oyie TyMadeHa y KOPUCT OKPYUB/bEHOT, KaKO 10
IUTalby 3aK/by4aka O YMIbeHNI[aMa TaKo ¥ Y IOI/IeAy 3aK/by4aka o KpuBMUIn.'>

ITpaBunHuk o nmocrynky u gokasuma ICTY, 3a pasnuky on BehuHe HalMOHATHUX
KPUBMYHOIIPOLIECHNX CUCTEMA, He AeuHMIIe IPaBUIO in dubio pro reo vt HAYNH HbEroBe
npumene. Vnak, ICTY je usrpaguo 6orary npaxcy npumeHe Hadena in dubio pro reo'y
cny4ajesuma Tagnh'® u Jemanunh'” mosuarujem kao cnydaj ,dene6uhu®. Crora ce Mmoxxe
3aKJ/BY4MTH JIa je cyfcko Behe mocmarparno in dubio pro reo Hadesno Kao ONIITENPaBHO
Haueso."”® Vmak, unmweHuna ga Hadeno in dubio pro reo Huje U3pUYINTO IPONMKCAHO,
13a3¥Ba CYMIbY J1a je IberoBa IIpYIMeHa 3aBICIIA Off pasyMeBalba YWIaHOBa CyAcKor Beha
y IOIJIefy TOTa fja /i je HpUHIu in dubio pro reo OIIITY IPVHIINII IIPaBa UK He, KAO
¥ KOjH je eros o6um npumere.””” Ha npuMep, y mpakcu ce mojaBuIa AujeMa fia Jiu ce
OBO Haye/I0 IIpUMelbyje CaMo Y OfTHOCY Ha YMIbeHUIle VM U Ha TyMadere IpaBuIa
HOCTYIIKA ¥ TOKa3uBama.'s’

ICC Taxobe He mo3Haje u3puunty onpendy o npumeHu Hauena in dubio pro reo. Y
Teopuju'® ce cMarpa a HeMa JiuieMe y TIOI/Iefly TOra Aa IPUHINII Tpeba IPUMeHNTI
u3 1Ba pasjora. [IpBo, cmarpa ce ga Havesno in dubio pro reo mocpegHo npousunasu u3
CTelleHa yBepema Cy/Ja Y KpUBUILY OKPUB/bEHOT, OZHOCHO U3 CTaH/Iap/ia JJOKa3MBamba
U3BaH padyMHe cyMmbe (66. ctas 3. Craryra). [Ipyro, cMaTpa ce ja Hadesno Ipou3nIasu
13 Haue/Ia 3aKOHUTOCTY Y KPUBUYHOIPABHOM CMICITY, OFHOCHO 3a0paHe IIpYMeHe aHa-

JIOTHMje y TyMadery KpYMBUYHOIIpaBHUX HopMu (22. ctaB 2. Cratyra). Cras fa je ICC

153 Prosecutor v. Karadzi¢, ICTY, Judgment, Case No. IT-95-5/18-T, 24 March 2016, para.14.

154 Prosecutor v. Katanga,1CC, No.ICC-01/04-01/07, 24 March 2017, paras. 57-62.

155 McDermott, Y., Fairness in International Criminal Trials, Oxford, University Press, Oxford, 2016, p. 44.

156 Prosecutor v. Dusko Tadic, ICTY, No.IT-94-1-A, Decision on Appellant Motion for the Extension of the
Time/Limit and Admission of Additional Evidence, 15.10. 1998, para. 73.: ,any doubt should be resolved
in favour of the Appellant in accordance with the principle in dubio pro reo®

157 Prosecutor v. Zejnil Delali¢, Zdravko Muci¢, Hazim Delié, Esad Landzo,ICTY, No.IT-96-21-T, para. 601.

158 Raimondo, F. O., General Principles of Law in the Decisions of International Criminal Courts and Tribu-
nals, Martinus Nijhoff, Leiden, 2008, p. 111.

159 Bumre o pasymeBamy npuHuuia in dubio pro reo op crpane cypckor Beha y: Prosecutor v. Stanislav
Galié, ICTY, no. IT-98-29-A 76-79, 30 November 2006.

160 Prosecutor v. Limaj and Others, ICTY, No. IT-03-66-A Judgment, Partially Dissenting and Separate Opin-
ion and Declaration of Judge Schomburg, 27 September 2007, para. 15f. O HaBefieHOM BUieTI BUILIE Y:
Grover, L., Interpreting Crimes in the Rome Statute of the ICC, Cambridge University Press, Cambridge,
2014, p. 58.

161 MIkymuh, (2005), op. cit. cTp. 329.
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obaBes3aH Ja ra IpuMemyje, M3pakeH je M Y CYACKOj pakcu.'s

Moskemo 3ak/byunTy ia Mel)yHapoyHO KpuBIYHO paBocyhe nosHaje Buie ciojesa
CTaHJapfa I0KasuBarba KOjy ce He IPUMEIbYjY Y jelIHAKOj MEPU Ha CBE YUIbEHNUIIE KOje
ce fokasyjy. Tako, unmeHnIle Mamer 3Ha4aja JOKA3yjy ce HVDKMM CTaHIAphoM, a OHe
KOje Ce HETIIOCPEJHO TUYY eIeMeHaTa KPMBUYHOT Jie/la ¥ KPUBUIIE JOKA3yjy ce HajBU-
WM cTaHpapaoM. MebhyTnm, mpumeHa craHfapaa 1 MpoljeHa 3Havaja YNmbeHNIIa Koje
ce JIOKasyjy CTBap Cy OlieHe CyZia, Te je Moryha HeyjefjHaYeHa MpMMeHa cTaHfapaa. Y
KOHaYHOM JCXOJy, CBaKa JOKa3aHa YMILEHMIIA CE€ PauyHa, TAKO JIa je IbIX0Ba IofeNna
Ha Mambe W/IM BUIIIe OMTHe, pe/leBaHTHA CaMO Ca CTAHOBMIITA TeOpHje, a/li He U IIpaKce.

VY Teopuju je pasMaTpaHO NMUTaIbe OJJHOCA CTAaHJap/a BaH pasyMHe CyMIbe Y Hallu-
OHA/IHMM KPUBUYHOIIPABHUM CUCTEMUMA U Npef MelyHapomHUM KpUBUYHNM CyJO-
BuMa. HecriopHo je ma nmpen MehyHapogHUM KpUBUYHUM CyOBMMA ITOCTOjU 3HAYajaH
OpOj OKOTHOCTH KOje OTeXXaBajy HOCTU3albe HajBUILIETr CTAHAApa HOKa3MBamba — BaH
pasyMHe CyMIbe, jep Cy TU 3/I09MHM KOMIUIMKOBaHMja IPaBHA U YMIbEHNYHA IUTatbe
HETO LITO je yOOM4YajHO Y HallMOHATHMM KPYBUYHMM HOCTyNIMMa. 'S

Hexke oy TMX OKOJTHOCTH CY 3aBUCHOCT MeDhyHapomHUX Cyfi0Ba Off capajmbe ca ipxKa-
BaMa y IoIJIefly IPUKYI/baba JOKa3a, IOTOM YMIbeHNUIE []a je CUTYalllja Ha TepeHy Ha
KOjeM ce JOKa3y IIPUKYI/bajy HepeTKO OIlacHa 3a MCTPaKuTesbe, Te Jja je yBubaj gecto
OrpaHNY€eH UM HeCIPOBOAMB. II0TOM 103HATH Cy Cy4ajeBu MaITpeTUPatbha U 3acTpa-

LIMBama cBegoka.'*

OBome Tpeba Kopatu 1 YNBEHNIY fia Cy CBefjoderba Ipey Mehy-
HAPOHUM KPUBUYHIUM CyJOBIMA 4eCTO 060jeHa mpucTpacHoinhy u mpegpacysama, a
fla Cy >KpTBe IOJ| 3HA4YajHUM IICUXONOUKUM cTpecoM. Crora, y Teopuju ce ykasyje ja
HaBeJleHe [IperpeKe MOTy fia Hapylle CIIOCOOHOCT Cy/a ia YTBPAY YMEbeHNIIE, a TI0]
IPUTHUCKOM Jja OJ/IyKa MOpa OMTY JOHETa, CYANje HepPeTKO 3ay3MMajy ,KaBalIUpPCKU
npuctyn ' OBaj IpUCTYI NOApa3yMeBa OlaKo IIpelakerbe IIPEeKO TAKBUX HeJOoCTa-
TaKa Koji1 ce y Ipecyiu 06pasjaxy IpoTeKoM BpeMeHa, cnrabourhy mamhema, rpemkama

UCTpa’kuBayva MY mpeBojuiana.'s

»KaBammpcky npuctyn npunnkom yrephuama
YN HEHIYHOT CTamba TEIIKO Ja MOXKe fla Oy/ie KOMIIaTHOM/IaH ca HajBUIINM CTaH/IapIOM

JI0Ka3MBama — BaH pasyMHe CyMbe. Moxe ce 3aK/by4NTH Jja MeyHapOIHM KpUBUYHI

162 ,,According to Pre-Trial Chamber I, it is guided by the principle in dubio pro reo as a component of the
presumption of innocence, which as a general principle in criminal procedure applies, mutatis mutandis,
to all stages of the proceedings, including the pre-trial stage — Prosecutor v. Bemba, ICC, No. ICC-
01/05-01/08, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, para. 369, mpeysero us: W. A. Schabas, An
Introduction to the International Criminal Court, 3rd edition, Cambridge University Press, Cambridge,
2007, p. 216.

163 Bachmann, K., Fati¢, A., The UN International Criminal Tribunals: Transition without Justice?, Routledge,
London, 2015, p. 147.

164 Prosecutor v. Simba, ICTR, Case No. ICTR-01-76-T, T. Ch., Judgment, 13 December 2005, paras. 41-43.

165 Combs (2010), op. cit., p. 220-221.

166 Ibid.,p.221.
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cynoBu (GOpMaTHO IIPUMEbYjy HajBUIIN CTaHZIAP]] JOKa3WBamba, ay pajie y yCIoBMMa
KOjM CUCTEMCKM OTeXaBajy IberoBo focTusame. CTora ,,KaBalIMpCKy IPUCTYIT TIOCTaje
HY>KHO 3710, OFHOCHO IIpe MHCTUTYI[MOHA/THI MeXaHM3aM aflaliTalllje CTaH/lapfia ICTIHe
HEro MHAVBUIyaHa TPelIKa Cyamje.

2.4. [IpaBa OKpUB/bEHOT, IPETIIOCTAaBKa HEBMHOCTHU U 3a0paHa Kopuirhema
He3aKOHUTHX JOKa3a

2.4.1. IIpasa oxkpueémenoz y noCmynKy

Hekn mporiecHy MHCTUTYTH KOjU IITUTE OKPUB/HEHOT QYHKI[MOHNUIIY K0 MeKe Ipe-
IpeKe crosHaju uctuHe. Koja je cBpxa TUX IpaBHMX MHCTUTYTA aKO OTeXaBajy Iy T Ka
VICTUHY 1 3QIITO je YOIIITe HOTPeOHO IITUTUTY OKPUB/BEHOT Y mocTynky? Oxrosop
JIeXXM y TI0jMY IIPaBUYHOT, OHOCHO dep cyhema.

Vpeja mpaBuyHor cyherma 3ay3numa LeHTPaTHO MECTO Y TOKTPUHIY JbYACKMX IIpaBa,
He CaMo Kao IIpaBo 1o ce6y Beh 11 3aTo MITO y HEOCTATKY OBOT IIpaBa CBa JipyTa IIpaBa
OuBajy yrpo>keHa. YKOIMKO CYACKU IIOCTYIIAK HIMje TPaBUYaH, OMHOCHO aKO He TeXN fia
Oy7zie IpaBMYaH, ONPaBAAHO Ce MOXKE IIOCTABUTY IIATAbE — YeMY Taj IIOCTYIAK CITy>KI
1y 4eMy je pasnnka n3Mely TakBor CyAcKoOr IIOCTyIIKa 1 ofMaszie? bes mpapa Ha mpa-
BIYHO cybeme [p>KaBa Kao jaya CTpaHa y HOCTYIIKY, He 611 MOI/Ia OUTY CIIpedeHa fia Ty

HO3ULNjY 37M0ynoTpetm.'

[TpaBMuYHOCT OCTYIKA Jaje rapaHuuje ga he okpuBbeHN
MMATV CTBAapHY IIAHCY Ja ce ofbpanu of ontyx6om.'® Kao u y ciopry, dep mocrymak
Tpeba fa mo6y Ay BpeHOCTM Kao LITO je MOIITOBabe OIIOHEHTA 1 IPaBIJIa UTPeE, YacT,
camocaBmabuBame 1 cipeMHOCT 3a 60pOy 0 Mo6efe, amu He 1 T06e/y 10 CBaKy IieHy.'

Y reopuju je mpuxBaheHo fja mpaBo Ha PAaBUYHO Cyherbe, Kao /bYICKO IPABO, Y KPH-
BI'YHOM IIOCTYTIKY MOfjpasdyMeBa ciefieha mpasa: 1. mpeTocTaBka HEBUHOCTH, 2. IPaBO
Ha 3a0paHy CaMOOITY>KIBatba, 3. IPABO OKPUB/BEHOT /ja 6y e MHPOPMICAH O OITYXK-
HUILY, 4. IpaBO Ha afileKBaTHY OfOpaHy, 5. IpaBo Ha Xanoy, 6. ne bis in idem, 7. Hadeno
»HeMa Ka3He 0e3 3akoHa’, 1 8. samTuTa ManoneTHnka.”’ OBa mpasa cy uspas 6amaHca
KOjU IIpOM3NJIa3N U3 CyKoba emmucreMoyolke pyHKuuje cyhema 1 MpaBUIHOCTH, Kao
OCHOBHOT ITPefyC/IOBa IETUTUMHOCTH Iporieca cyhemwa 1 norsphena cy 6pojunm mehy-

HApOJHMM YTOBOPMMA 1 IpakcoM MehyHapofHUX Te/la 3a 3aLITUTY JbYCKUX IIpaBa.

167 Robertson, D., A Dictionary of Human Rights, 2nd ed., Europa Publications, London, 2004, p. 80.

168 Separate Opinion of judge Shahabuddeen appended to appeals Chamber decision dated 30 September
2003 on admissibility of evidence-in-chief in the form written statements in case The Prosecutor v.
Slobodan Milosevic, ICTY, Case: IT-02-54-AR73.4, 31 October 2003, para. 16.

169 Trechsel, op. cit., p. 82.

170 Moeckli, D, Shah, S., Sivakumaran, S. (eds.), International Human Rights Law, Oxford University Press,
2014, p. 278-284.
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W3 yrna mehynapopHor KpuBuaHOr mpouecHor npasa, Craryt ICTY je 3HauajHO capp-
xajauju y ogHocy Ha IMT u IMTFE cratyT, ynpaso 3axBapyjyhu passojy rpahanckux
" IIOINTUYKNMX IIpaBa y OKBUPY MebyHapo,uHor ITpaBa /by ICKIUX IIpaBa I1I0 OKOHYAalby
Ipyror cBeTckor pata. Crora ce jaHac ca IpaBoM Moxke pehin fa je mpaBo Ha IIpaBUYHO
cybeme jus cogens, mTo je Anemannono Behe ICTY u norBpanio koucraryjyhu na 14
MIITTIIT npencraBpa ,,MIIepaTUBHY HOpMY MehyHaponHor nmpasa xojy je TpubyHan
fy>KaH fa momryje.”! Y ToM cMuciy, mpaBo Ha IIpaBU4HO cyhemwe He 06aBesyje camo
HalyoHanHe, Beh n MehyHapopHe cypose.

2.4.2. IIpemnocmasxa He8uHoCMu

I[IpeTmocTaBKa HEBUHOCTH, IPABO Ha 3a0paHy CaMOOITY)X1IBatba, IPABO Ha afIleKBAaTHY
opnbpany, ne bis in idem n mocebHa 3alITHTa MaJIOJIETHUKA CY IIPaBa OKPUB/bEHOT Koja
MOI‘y OTeXaTn IIyT Ka ICTUHN. H]/[je,[[aH OJf OBUX ITPMHINMIIA H]/Ije KOHIUIIMPAH [1a CMambU
moryhHocT rpeiike, Beh fia je pacriopenn, OfHOCHO fia je mpaBuIHO AUCTPuUbynpa nsmeby
CTpaHaKa y KpMBUYHOM IIOCTYTIKY."”?

[TpeTnocTaBKa HEBMHOCTH je ,,Iipe puKuMja Hero mpecymnuja“’® u oHa Hac He
CIIpedyaBa Jia BepyjeMo Ja je HeKo (paKTUUKM KpUB, Beh 3axTeBa off ApxKaBe U BHeHNUX
opraHa jja IoHeCy Ipecyay, a ia IIpy TOMe CBe BpeMe Tpajamba IOCTYIIKa TPeTUPajy
OKpUB/bEHOT Kao HeBIHOT.” [IpeTocTaBKa HEBMHOCTH 06aBesyje TYXXIOLa fia JOKasyje
KPUBMILY OKPUB/bEHOT 1 ICTOBpeMeHO ocnobaha OKpuB/beHOT f1a JoKa3yje CBOjy HeB-
HocT. Takobe, faje mpaBo oKpuB/BEHOM fAa ce 6panu hytameM u fa He GUTY IPUMOpPaH
fla IIpU3HA KPUBUIIY VI CBEJOYM NPOTUB cebe (IpUBUIernja IpOTUB CAMOUHKPHU-
MuHanuje). Ha oBaj HauuH ce IernTHMU3Yje VICK/byYere je[fHOT Off IJTaBHUX M3BOpa
Ca3Hama 0 YMIbEHNI]AMa, OHOCHO TOKAa3HUX CPe[iCTaBa, Te OKPUB/bEHY MOXe Y 06pOj
MepH fia yTide Ha OTeXXaBaibe MK ClIpedaBarbe OTKpUBamba UCcTuHe. JIayaaH 3aK/by-
4yje [ja IpaBO OKPUB/BEHOT fa ce 6pany hyrameM oTexkaBa MyT Ka MCTUHM, a ia CYA
kopuirheme OBOr IIpaBa He CMe la TyMadl Ha LITeTy OKPUB/bEHOT I Jla MOpa fia ce
IIpaBMU [ja He padyMe 3allTO Ce peJIeBAaHTHM JJOKa3) IOTHUCKY]y, OfHOCHO JIa IIOCTaHe
noboToMupaHu cyanja.'”® JemaH of acrekara IpeTIOCTaBKe HEBMHOCTH je Y Ha4esIo in
dubio pro reo, o yemy je 6110 pedn.

171 Prosecutor v. Tadic,ICTY, Case No. IT-94-1-A-AR77, Appeal Judgment on Allegations of Contempt
against Prior Counsel, Milan Vujin, 27 February 2001, para.3.

172 Laudan (2006), op. cit., p.29.

173 Lippke, R. L.,“The Prosecutor and the Presumption of Innocence”, Criminal Law and Philosophy, vol. 8,
2013,337-352.

174 Byrapckn, T., ,IIpernocraBka HeBuHOCTH (06MM 11 A€jCTBO y KpMBUIHOM mocTynKy) ,y: C. Bejatouh
(yp.), Pepopmcku npovecu u noenasmwe 23 (200umy dana nocrne) — kpusu4HonpasHu acnexm, beorpa,
2017, cTp. 344-361, cTp. 347.

175 Laudan (2006), op. cit., p. 149. 47
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Craryt IMT" u Craryr IMTFE'’ He 103Hajy IpeTIOCTaBKY HEBHOCTHU OKPUB/be-
HuX. Takobe, 0BM CcTaTy TV ce HUCY U3jalllbaBalIy HY O [PYTUM 3HAUajHUM e/IeMeHTMa
IPETIIOCTaBKe HEBVHOCTI ~ TEPETY HOKa3MBama, IpUMeHN Hadesa in dubio pro reo u
OpUBUJIETVj) IPOTUB CAMOMHKPUMMIHALIK]eE.

Y obnactu MelyHapoHOT XyMaHUTAPHOT IIpaBa MPeTIIOCTaBKa HeBUHOCTH je TapaH-
toBaHa [IpBuM u JJpyrum JOnyHCKMM NPOTOKONMUMA y3 JKeHeBCcKe KOHBEHLIMjE Off
12. aBrycTa 1949. roguse,"”® kao 1 6pOjHMM HALIMOHA/IHUM BOJHUM NPUPYYHULIVIMA U
IIPaKCcOM BOjHMX cypoBa.'”’ V3 mpakce Tena 3afy>KeHMX 3a 3alITUTY /bYACKUX IIpaBa
HeCIIOPHO ITPOM3N/IA3N JIa je OffpMLiabe Off IPETIOCTaBKe HeBUHOCTU HeJOIyCTUBO. %

Vpeja pasBoja mehyHaponHe KpuBMYHe IpaB/e KOjy OM CIIPOBOAYO jeAMHCTBEHN
MelyHapogHY KpUBUYHY CY pa3BujeHa je of oKpyubeM [eHepanHe ckymmTuHe Yje-
AMEHMX HallMja KOja je OCHOBaJIa TeJIo eKCIlepaTa 3a/{y KeHo 3a KoIupMKaIujy u mpo-
rpecuBHM pa3Boj MehyHapopHor npasa — Komucujy sa mehynapongso npaso. Komuncuja
je 1996. rogune npunpemuna HaupT Kopekca 37m0ymHa mpoTus Mupa u 6e36eTHOCTH
JoBe4aHCTBa. Y wiaHy 11., mop HacnoBoM ,,CyzicKe rapaHuuje’, y CTaBy 1, HaBefleHO je
ma he cBaku mojeuHal OKPMBI/bEH 32 KPMBUYHO JI€/I0 IPOTUB MUpa 1 6e36efHOCTI
JOBEYaHCTBA OMTY CMaTpPaH HEBMHUM JIOK Ce He JOKaXkKe Beropa KpMBuIja. Y KOMeH-
Tapy Ha oBaj uaH Komucuja je ncraksa fia je MpeTHoCTaBKa HEBMHOCTU HEOIIXO/lHa,
jep Kao jus cogens Impousunasy u3 wiaxa 14. cras 2. MITTTIIL'™

Cnepgehn Tanmac paspoja mpeTmnocTaBKe HEBMHOCTM Y MehyHapoHOM KPYBIYHOM
IpaBy HacTaje ycrocTasbameM ad hoc Tpubynana. Cratyr ICTY pedunnire npermno-
CTaBKy HeBMHOCTH y unany 21. ct. 3. Ilopen mpeTnocTaBke HeBMHOCTU CTaTyT ITO3Haje
U IbeHe eJIeMEeHTe — TepeT lokasuBama (18. cT. 4.) u IpuBUIETHjy IPOTUB CAMOMHKPH-
muHanuje (21. ct. 4g). Y ofHOCY Ha IIpeocTasie eleMeHTe IIPeTIIOCTaBKe HEBIHOCTH,
[IpaBMITHUK O IOCTYTIKY ¥ JOKa3yMa AedHNMIIe CTAaH/ AP/ JOKa3Bamba N3BaH pasyMHe
cymme 87(A). VI gpyru crarytu MehyHapogHUX KpUMBUYHUX TpubyHasIa npeasubajy
IPeTIOCTaBKy HeBUHOCTY Ha cimdyaH Hauye - ICTR y wiany 20. ct. 3.%2, a SCSLy wiany

176 Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis and
Charter of the International Military Tribunal (London Agreement), 8 August 1945.

177 Charter of the International Military Tribunal for the Far East, 19 January 1946.

178 Ynan 75. ct. 41 lonynckor nportokona I n yaan 6. cras 27 Jomynckor npoTokona II.

179 Buperu Bumte y: Henckaerts, J.-M., Doswald-Beck, L., Customary International Humanitarian Law, Vol-
ume I: Rules, International Committee of the Red Cross, Cambridge University Press, Cambridge, 2005,
p.357-358.

180 UN Human Rights Committee, General Comment No. 29 (Article 4 of the International Covenant on
Civil and Political Rights); Inter-American Commission on Human Rights, Report on Terrorism and
Human Rights.

181 Yearbook of the International Law Commission 1996, Vol.Il, part Two, United Nations, New York and
Geneva, 1998, p. 34.

182 Statute of the International Criminal Tribunal for Rwanda, annex to UN Security Council Resolution 955
(1994), 8 November 1994.
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17. c1. 3.3 JCC mpeTnocTaBKy HeBMHOCTY fepuHuIIe YwiaHoM 66. cT. 1. CraryTta. Ompas-
laHO ce y Teopuju npuMehyje pasnuka usmehy gepuunnmja npernocraBke HeBUHOCTIL'S
Hedununuja npernocrapke HeBuHOCTY Y CraryTy ICC offHOCH ce Ha CBaKo Jule, HOK
ce fedpuHumyje npernocraBke HerHocTN y Crarytma ICTR m ICTY ogHOce camo Ha
oxpusspene. [Ipernperpecto Behe ICC msjammasaso ce 0 06uMy Ipasa 1 3aK/by I1JI0
je Ia ce mpaBo NPU3HAje CBUM NIMIMMA Y OGHOCY Ha KOja je 3JaT HaJ/IOT 3a Xalllllemhe
UM TIO3UB 32 CaCc/ylllatbe Y CBOjCTBY OCYyMIbMYEHOT, YaK I IIPe BUXOBe Ipefiaje CYaY,
OIHOCHO OfjasuBama N03MBY.'s

Kaxo je nmponecHu cucrem ad hoc TpubyHasa IO4MBa0o Ha ajBep3MjaTHOM MOJIETTY
MOCTYTIKA, OKPMB/bEHY MO>Ke UMaTH CBOjCTBO CBeloKa Y CONICTBEHOM IipefMeTty. [lakre,
YKOJIMKO OKPMBJBEHY OJITY4M [ia CBE[JOYM, OH Ce TaJja CMAaTpa CBEJOKOM 1 IIOTPe6OHO je
7la TIOJIOXKY 3aKJIETBY M CBE/IOYM ITOJ] 3aK/I€TBOM, LITO 3HA4M /1A je Ay>KaH Ja, Kao CBe-
IOK, ToBOpu UCTUHY. IIpoljecHM Monokaj OKpUBIbEHOT je, CTOTa, Y HalleTOM OfTHOCY
ca IpUBUIETYjOM IPOTUB CAMOMHKPUMMHAIIMje Koja je mpomnucaHa Craryrom ICTY
y wiany 21. ctaB 4g. Yjenno, unanoM 85¢ IIpaBunHnka o nocTynky u gokasuma ICTY
IPOINCAHO Jja OKPVBJbEHY MOJXe, aKO TO XKeJ/M, CBEJOYNTH Y CBOjy OfOpaHy - Kao cBe-
IIOK 1107 3aK/IeTBOM. Kako cy ce y mpakcu KOHTPaAUKTOPHOCTH Y IPUMEHU OBUX YJjIa-
HOBa, IPUCTYIINJIO ce u3MeHaMa [IpaBulIHMKa 0 TOCTYIIKY U joKasuMa. Y jymy 1999.
TOfIMHe YCBOjeHO je mpaBuio 84bis KojuM je MPONMCAHO A OKPUB/bEHY VIMa IIPABO Ha
HoueTKy cyhera na i nsjaBy 6e3 momarama 3akyeTse. VImak, TaKBO IPAaBO OKPYUB/BEHOT
He MOJKe Ce HOPEeANTH Ca MNPUHOM IIpaBa OKPUB/bEHOT Y KOHTVHEHTAIHO eBPOIICKIM
crucTeMmMa. ¥ Y mpakcy ce IIOCTaBUIO U IIUTambe [ja IV je ONTYXeHy o6aBe3aH fia CBe-
04 O YMEbeHMIIaMa Koje Cy Off 3Ha4aja 3a Of/IyunBambe 0 ONTy)X0aMa Koje ce IPOTUB
hera U3Hoce y y Apyrom noctynky. ITokasasno ce fa ad hoc TpubyHany, 1o nuTamy oe
IpaKce, MMajy pa3ay4nuTa CTaHOBUIITA. s’

Cnmuno je nponucano u npef ICC. Cxopno unany 67. cras 1g CtaryTa, OKpUB/HEHU
/Ma IIpaBo Jia hyTI/I U He MOXKe OUTU IPUMOPaH Jia CBEJOYN, YKO/IMKO IIaK CBEOYN,
OH He IOJIaKe 3aK/IeTBy. Vmak, npema wiany 140. [IpaBuia o MOCTyNKy U JOKa3MMa,
Moryhe je 1a OKpUB/beHM Iaje MICKa3 Y CBOjCTBY cBefjoKa. Taxo, y mpegmery Katanga and
Ngudjolo'® Behe s3akspyuyje fa, Kafi ONTY>KeHM JOOPOBO/BHO CBEOYM HOJ 3aKJIETBOM,

183 Statute of the Special Court for Sierra Leone, annex to the Agreement between the United Nations and
the Government of Sierra Leone on the Establishment of the Special Court for Sierra Leone, 16 January
2002.

184 Henaguh, C., [Ipemnocmaska HesuHocmu ca nocebHum ocepmom Ha npakcy Esponckoe cyda 3a wyocka
npasa, Cryx6eHn rmacHmk, 2022, crp. 113,

185 Prosecutor v. Callixte Mbarushimana, 1CC, No. 01/04-01-10, Decision on the Defence Request for an
Order to Preserve the Impartiality of the Proceedings, 31 January 2011, para. 7.

186 Tochilovsky, V., The Law and Jurisprudence of the International Criminal Tribunals and Courts, Intersentia,
Antwerp, 2014, p. 596.

187 O oBom mmramy Bupietyt Buile y: [ajuh, A.,,JIly’KHOCT onTy>KeHOT fja cBefioun y MehyHapogHoM
KpuBmaHOM npaBocyhy*, IIpasnu xusom, 6p. 12,2015, p. 65-87.

188 Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, 1ICC, No. 01/04-01/07, 13 September 2011,
paras. 7-8.
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OH ce ofipyye IpaBa fa ce Opany hyTamem u fy>XaH je ja OATOBOPY Ha CBa peleBaHTHA
MUTaka, 9aK ¥ aKo ra TU OfTOBOPY MHKpUMUHMITY. CTOTa, YKONMKO OKPUB/bEHN Jiaje
JICKa3 Kao CBEJIOK, I3 HeTrOBOT Ofj0Mjarba Jla OArOBOPK Ha Heka muTama Behe Moxe
U3BECTV HeraTHBHeE 3aK/bydke.'®

ITomasehu o Havesra HEIIPUCTPACHOCTH, A TIOJ, IPUTUCKOM ITI0OATHOT MefIUjCKOT
MHTEPecoBaba, MehyHapOHI KPUBUYHM CY/IOBYU CYy HAPOUYNTY MaXKHby IIOCBETVIIN jaB-
HVIM U3jaBaMa TY>XWIala, Koje Ou MOIJIe ja TOBeAy [0 Kpllema PeTIIOCTaBKe HeBU-
HocTy okpuBbeHOr. ICTY je y cnyuajy Haradinaj"° nedunucao rpanuiie 103BO/beHNX
U3jaBa jaBHMX TY>KM/Iala. Y OBOM IIpeIMeTy OKPUB/bEHM j€ 3aXTeBa0 Cac/lTylllarmbe TY>KI-
olja 36or nsjase y nnrtepsjyy. Hanme, ty>xnnan Kapna gen Ilonre je y unrepsjy lnu-
271y M3jaBMjIa A TYXKMJIAIITBO pacIoake JOKasnuMa JOBO/BHMM f1a JOKa)Ke KPUBUITY
okpus/beHux. Behe je cmarpaso ga oBakBa usjaBa He IITETHU IIPaBUMa OKPUB/bEHOT U
3aK/bYYMIIO [Ia TY>KWJIAI] HUje ITOBpe/iIa IpaBa OKPUB/bEHNX HY Kajla je HOBMHAPY, Ha
IHETOBY KOHCTATaIlVjy /ja je HeKONMKO K/BYyYHMX CBeJJoKa YOUjeHo, peK/Ia Jia ce TYXKI-
JIAIITBO CYOYaBaso ca MpobjaeMuMa y HocTynky obesbebema csegoka. ICC je y mpen-
mety Saif Al-Islam Gaddafi™' ncrakao fa Tymadere Ty)XXI/Iala y or/Iefy MpeTIoCTaBKe
HEBMHOCTU MOpa 6uTH y CKmamy ca MeI)YHaPOI[HMM CTaHJapAyviMa i, IIopef IO TOBabha
CBIIX e/leMeHaTa, OHa Mopa Jia 00yXBaTu 1 3a0paHy IpejyAnIpama CX0/la HOCTyIIKa
Off CTpaHe jaBHOT Ty>X1oa. Y cny4ajy Lubanga,” ICC je u3pasuo CHa)KHO HeTrofjoBambe
y IOIJIefly HeloBama TYXKMOIIA KOjI je y MHTepPBjyy 13jaByuo ia he okpyuB/beHN OUTK
ocybeH Ha myrorpajHy KasHy 3arBopa. Y ciay4ajy Bashir'® Cyn je 3ak/pyuno na je Ty>Xn-
Jal] IPeKpILIKO MPeTIOCTaBKy HeBMHOCTY KaJia je y MHTEPBjyy Koju je nao Iapoujary
M3HeOo TBPJbe Ja je mpeTIpeTpecHo Behe yrBpanio fa cy bammpuse cHare usspinie

% moce6HO

MacoBHa cunosama y Hapdypy. Takobe, ICC je y npenmery Kenyatta u opyzu
HaBeo Jla TY)KMOLIY Majy 06aBe3y [ja ce y3aprKe off OuIo Koje Apyre akTMBHOCTY Koja
Oy MOI/Ia IMAaTV YTUILAj HA JOKa3e VI MEepUTYM CIIydaja MM Ce MOXKe MHTepIIpeTH-

paru xao npepoppeheme nmocrynka koju je npex CymoM.

189 Klamberg, M. (ed.), Commentary on the Law of the International Criminal Court, Torkel Opsahl Aca-
demic EPublisher, Brussels, 2017, p. 506.

190 Prosecutor v. Ramush Haradinaj, Idriz Balaj, Lahi Brahimaj, ICTY, No. IT-04-84-T, Public Decision
on Idriz Balaj’s request for evidentiary hearing regarding interview of Carla del Ponte, 29 January 2008,
paras. 8-9.

191 Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi,ICC, No.01/11-01/11 OA 3, 12 June 2012,
paras. 24-37.

192 Prosecutor v. Thomas Lubanga Dyilo, 1CC, No. 01/04-01/06, 12 May 2010.

193 Prosecutor v. Omar Hassan Ahmad Al Bashir,1CC, No. 02/05-01/09, 3 September 2010, para. 8.

194 Prosecutor v. Francis Kirimimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali, ICC,
nos 01/09-02/11, 01/09-02/11, 01/09-02/11, 5 May 2011, para. 6.
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2.4.3. 3a6pana kopuwhera He3akoHumux 00Kaza

CBM KpMBUYHOIIPOLIECHM CUCTEMM CafipyKe IIpaByIa O N3y3MMakby He3aKOHUTO IIPU-
6aB/bEHMX JOKa3a Kao BUJ I0KasHe cenekuyje. [lokasHa celieKnyja ce He CIIPOBOAMY 110
KPUTEPUjyMy UCTUHUTOCTH, Beh ucnpaBHocTu gokasa. [Iponecun cucremu ce meby-
COOHO Pa3NMKYjy y HauMHY filepuHICaba OBUX JJOKA3a U HAYMHMMA HBUXOBOT VICKIBY-
yuBama. Hexn cucremMu fajy eHyMepaTyBHU NIPMKa3 HE3aKOHUTUX JOKa3a, TOK JpyIru
T1ajy ONMCHMU NTPUKa3 He3aKOHUTHX OKa3a. Y HallleM IIPaBHOM CUCTeMY Cy/CKe OflTyKe
ce He MOTY 3aCHMBATM Ha JJ0Ka3JMa KOjJ CY, HEIIOCPEHO VIV IIOCPEITHO, CAMU IO ceOu
WIM IIpeMa HauMHY Ha KOji Cy IpubaB/beHN y CYIPOTHOCTH Ca YCTaBOM, 3aKOHOM,
onmrenpuxsaheHnM npasunuma MehyHapoguor npasa u norsphenum mehynapop-
HIUM YTOBOPMMA.

CM1cao OBUX ITPAaBUJIA je OTpaHNYEbe TOCTYNabha AP)KaBHUX OpraHa IPVUINKOM
npefysuMama IPOLeCHUX PafiblL, a PaJii 3alTUTE IPYTUX ITpaBa Koje IPaBHM CUCTEM
rapaHryje, Kao LITO Cy IIpaBO Ha IIPUBATHOCT, Y C/1y4ajy He3aKOHUTO IpubaB/beHOT
JI0Ka3a He3aKOHUTVM MPYUCTY KM BabeM VIV CHUMambeM; IIPaBo Ha )KIMBOT 1 3a6paHy
Myuema, y Cydajy usHyhuBama nckasa u camdHo. HesakonuTo nprubasbeH gokas
MOXKe fia Oy/ie Ta4aH y CMMUCTY MICTUHUTOCTY, a1 BarambeM n3Meby BpeHOCTY MCTUHE
U [PyTUX 3alITHNEeHNX BpeJHOCTY IIPAaBHY CUCTEM flaje IIpeBary pyruM samThennm
BpeIHOCTUMA. Pafu ce 0 cBeCHOM >KPTBOBakby UCTUHE pafiyl O4yBamba MPaBUYHOCTI
MOCTyIama.

Y MebyHapomgHOM KpMBUYHOM ITPOLIECHOM IPaBy MIPUCTYII IPO6IeMaTUIIM He3aKO-
HUTUX I0Ka3a pelaTuBHO je prnexcubmnnuju. [Toseva IMT-a y wiany 19. mpomucyje
fa cyn Hehe 6uTy BesaH TeXHMYKMM NpaBUInMa o jokasuma. Cyn he ycsojutn u npu-
MemuBaTH y Hajpehoj Moryhoj mepu 6p3y 1 HeTeXHMUKY IpoLlefypy U npuxsaruhe
CBaKM JIOKa3 3a KOji CMaTpa Jja uMa loKasHy BpefHocT. [lakie, IMT je nmao mmpoky
co60/y IpolieHe foKasa U TO UCK/bY41MBO Ha OCHOBY IJXOBE JOKa3He BPEJHOCTH, a
Ha4JH NIprbaB/barba, OfHOCHO MUTAHe HUX0BE 3aKOHNTOCTH Ce HUje II0CTaBIbaIo.

Ad hoc TpubyHanu MMajy HEelITO CTPOXKa IpaBIIIa, Koja MIPeACTaB/bajy jacHy ped-
JIeKCHjy KacHujer pa3Boja MehyHapomgHOr mpaBa /By ACKUX IpaBa y 06/1acTyt KpUBUYHOT
nocrynka. Tako, npasunom 95 IIpaBunHMKa 0 IOCTYNIKY M JOKa3MMa IPONMCAaHN Cy
YC/IOBY UCK/byuelbe JOKa3a IpeMa KojiMa JoKa3 Huje IIPUXBAT/bUB aKo je IpubaB/beH
MeToflaMa KOje OBOJie Y 3HauajHy CyMIbY Ib€rOBY IIOY3JaHOCT UM aKO j€ IherOBO
IpUXBaTambe y CYIIPOTHOCTY Ca MHTETPUTETOM HOCTYIIKA U1 030V/bHO OV r'a HapyIINJIO.

OunrnenHo je ga ad hoc TpubyHanMu He IPOIICYjy IPaBIIa Ay TOMATCKOT UCK/bY Yerba
HEe3aKOHMTMX JI0Ka3a I YMeCTO TOTa Cy ce Ofl/Ty 4NN Jja CYT Olierbyje BbIXOBY JOIyILITe-
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HocT."” Y mpenmery Bphanun'® ICTY ce mosusa Ha ctaBose ECtHR'” ma Hujeman cyp
He MO)Ke 6e3 IITeTe 10 IPaBIU/IHO CIIPOBOhebe IpaB/ie /la ce OCIamba Ha JJoKase Koju
cy npubaB/beH) He CaMO Ha HelolITeHe HauuHe, Beh nmpe cBera Hezakonuto. ICTR y
IpaKCcy MOKasyje CIMYaH CTaB, Te HABOAY Aa he oka3y OMTH NCK/bYYeHN caMo Kajja
OV y CyIpOTHOM MHTETPUTET IIOCTYIIKa 6110 030M/bHO yrpoXKeH.'?

Y morneny mokasHe cefieKIMje 0 KpUTEPUjyMy eTUIKe IIPUXBAT/BUBOCTHU YCIIO-
CTaB/bajy ce MpaBu/Ia O IPUBMUIETOBAHUM CBeloluMa. IIpuBuIeroBany CBeIOK je nuile
Koje je ocrmo6oheHo of Jy>KHOCTH CBefloYerba pajiyt 3alITUTE MOPOAVIHUX OFHOCA U
nopopu4Hor xuBoTa. OBaj CBEJOK MMa IIPaBo fia ofduje cBejoUYerbe, NAKO je IT03BaH
Tpef CyH, jep ra 3aKoH ocnobaha Te ;y>xHOCTH. Pasyior Kpenparma OBOT IIpaBa je crpeda-
Bame Ia IPaBHM CHCTEM CBeJJOKY HaMeTHe Jja MHTepeCy IOCTyTIKa Oyly M3HaJ MHTepeca
HEeroBOT IPMBATHOT ¥ MMOPOIMYHOT K1BOTA. [lopesi 0BMX cBefoKa, IPOIleCHM 3aKOHNU
IPONCYjY ¥ MICK/byYerbe Of JY>KHOCTHU CBefouerba 3a oxpehene mpodecnje (mmiua koja
BpIIle BEPCKY CTyX0y, alBOKaTe, HOBIHApe), a 3apaj] 04yBara IpodecroHaIHe TajHe,
Kao BuIle 3amTiheHe npaBHe BPeHOCTH.

IMT nuje nosnaBao onpenide Koje 61 ce TiIaze ocnobabharma 1 NCKIbYYerba Off IYXKHO-
CTU CBEJI0YeHba, OHOCHO NIPUBIJIETOBAHMX CBeJOKa M/IN NIpuBIIeruje npodecuje. Vnax,
y IPaKCH ce yKasyje Ha TO Ja Cy IIOCTojany IpobaeMyl y IOIIefy rapaHLiMja TajHOCTU
KOMYHMKallMje Ha pelalyijy OKpYMB/beHM — OpaHM/IAL] M TO Y BUAY 3a/p)KaBarba I IleH-
3ypucama JOKyMeHara, Kao 11 y IIOI7Iefly HeIIOCPeHOT Ha/i30pa HaJy KOMyHMKanyjoM.”

Ad hoc TpubyHanu He cajip>ke ofpen0Oy o IIPUBIUIETOBAHNM CBEJJOLIVIMA, a/IU CafipoKe
ozipeni0y Koja rapaHTyje 6e3yC/IOBHY IPUBUJIETH]y KOMYHMKanuje nsameby knujenta u
aziBokara y npasuny 97. IlpaBunHuka. PuMcky cTaryT, ca gpyre cTpaHe, y 4iaHy 69.
CT.5. IpomyCyje f1a Cy/| MOXKe VICK/bY YUTH JJOKa3e Mpubas/beHe OBPejoM IPUBIIETHja.
Y unany 75. IIpaBuia o mocTynKy u fokasuMa ypeheHo je murame MHKPYMIHAIINjE OF
CTpaHe 4IaHOBA IIOPOJMILE, 11a je HaBefeHo fa Behe Hehe 3axTeBaTy 071 CBEOKa KOju ce
nojassbyje npep CymoM, a Koji je CyIIpy>KHUK, IeTe VI POANUTEb ONTY>KeHOT JINIIA, Ia
Zla M3jaBy Koja Ou MOI/Ia Ia MHKPYMMHMIIIE TO OIITY>KEHO JINIIE.

Csa HaBeJieHa TIPOIleCHA NTPaBUJIa — Of IPETIOCTaBKe HEBUHOCTHU U IIPUBUJIETMje
IIPOTUB CAMOVHKPVMUHAINje, IPEKO CTaH/ap/ia JOKasBama, 10 3abpaHe Kopuurhema
He3aKOHMTHUX JI0Ka3a — He IIPefICTaB/bajy TeXHUYKe CMeTibe YTBphuBamwy ucTuHe, Beh
MHCTUTYIIVIOHA/IM30BAHY OIJIYKY IIPABHOT CMCTeMa /la MICTMHA HUje allCONTyTHA Bpefl-
HOCT, Beh BpeTHOCT OrpaHMYeHa 3alITUTOM IOCTOjaHCTBA II0je[IHIIA, MHTEIPUTETOM

195 Tochilovsky, op. cit., p. 784.

196 Prosecutor v. Brdanin, ICTY, Case No. IT-99-36-T, Trial Chamber, Decision on the Defence “Objection to
Intercept Evidence”, 3 October 2003.

197 Tlosusa ce Ha mpenmert Schenk v. Switzerland, App. No. 10862/84, Judgment of 12 July 1988, 13 EHRR 242.

198 Prosecutor v. Zigiranyirazo, ICTR, Case No. ICTR-2001-73-T, Trial Chamber, Decision on the Voir Dire
Hearing of the Accused’s Curriculum Vitae, 29 November 2006, para. 13.

199 Bush, J. A.,“The Prehistory of Corporations and Conspiracy in International Criminal Law”, Yale Journal
of International Law, vol. 11, 1986, 273-346, p. 273.
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TIOCTYTIKA U CTPYKTYPHOM HejeHaKouIhy cTpaHaka, ITO 3HAYN /a je UMK HeKaXKiba-
Baiba IPUXBAT/BMBYj!U Off pPU3MKa HellpaBegHe ocyfe. CTora KpUBUYHONPOLIECHN CHCTEM
jacHO IOKasyje Ia ’eroBa CBpXa Hije NPOM3BOJIba MAKCUMAa/IHE KOJTMYMHE YNIbEHNUYHE
UCcTVHe, Beh mponsBofma TerMTUMHE OfITyKe, YaK ¥ 10 IieHy Aa ofpelheHa mcTuHa ocrane
HeJl0Ka3aHa, jep je IPaBMYHOCT MOCTYIIKa HOpMaTMBHA I'PaHNIIA 13a KOje HI Cy[, He
cMe fa uje.

2.5. IIponecHa ekoHOMMja

2.5.1. IIpouecta exoHOMU]A Y HAUUOHATTHUM KPUSUHHONPOUECHUM CUCEMUMA U HA
nomy mehynapoonoz kpueuunoz npasocyha

HanmoHamHM KpUBIYHOIIPOLIECHY CUCTEM, TIOf, IPUTICKOM 3axTeBa 3a Behom edukac-
Howhy nocrynama, pa3Buin ¢y 6pojHe MeXaHM3Me IIPOLieCHe eKOHOMUje KOjy IT0fpasy-
MeBajy OpiKe IIOCTyTambe IPaBOCYJHNUX OpTraHa U CMambeme TPOIIKOBa. Vako mpoecHa
eKOHOMUja Tpeba fla O4yBa CBe IIpOIleCHe rapaHIyje 1 He cMe nhy Ha ITeTy Hadesa
IOCTYIIKA, KaJja je y MUTamby CI03Haja UCTUHE, IPOlleCHa eKOHOMILja MoXe Jia Oyze
Ipernpexa Ha TOM NyTy. KpBUYHO NPOI[eCHO IIPaBO OMJINKYjy CTPOTU POKOBH, IIpe-
KJTy3Uje 1 OrpaHMYerba KOjy MOTy JOBECTM [0 TOTa [ja HeKe UMIbeHNIle HUKajia He 6yny
ucIyuTaHe. 3aXTeBU IIpOlleCHe eKOHOMMje TOBEJI Cy 1O KpeMpabha M10jeIHOCTaB/beHNX
dbopMM ocTymama Koje Ofi/INKYyje HVDKY CTeTIeH IPOoIieCHe CTPYKTYpe, N30CTaB/babe
HOjeAVHMX NpolecHNX ¢asa, ckpahupame pokosa 1 fedopManusalnjy KpUBUIHOT
nocrynka. Hexu nmporecHu cucreMu, OMMCKM aBep3NjaTHOM MOJIENY, II03HAjy CTPOTro
TMMUTHpPaHe MOTYRHOCTY 3a IpejTarame HOBMX JOKa3a, IMITO Takohe orpaHnyaBa
eMICTEMOIONIKY YHKIIM)Y CyAa. Y OBUM CHCTeMMMa, 0OMYHO IOCTOj1 OCeOHa BPCTa
pOUMINTA KOje IPEeTXOA M ITTaBHOM IIPETPeCy, a 4ija CBpXa je U3jalllibaBambe CTPaHaKa

y HOTI/IeRy ,,JOKa3HUX MHTeHImja >’

U OrpaHNYaBambe BUXOBUX Oynyhux nmpouecHux
aKTMBHOCTH Ha IO/bY JJOKA3/Balba.

Ha nospy MehyHapopgHOT KpMBUYHOT ITpaBa MPOLieCHa eKOHOMUja UMa Ioceb6aH 3Ha-
vaj. Yop3aBame paja u nosehame epuxacnoctu MehyHapogHIX KPUBUYHUX CYy/J0Ba
MMaJIO je CBOjy NPaBHY, a/i ¥ HOMUTUYKY AuMeH3ujy. Tako, IMT je popmupan ca
HaMepoM Ja cyhema Oyfy KpaTka, LIITO je 1 peann3oBaHO y poky kpaheMm ox roguny
naHa. Cybeme je modeno 20. HoBemOpa 1945., a 3aBpireHo 1. oktobpa 1946. roguue. Y
H03aMHM OBe Op3MHe Y IIOCTYIAy CTajao je IMOTUTUYKM JOTOBOP CaBe3HMIIA, Kao I

201

OYEKMBalba CaBe3HMYKe jaBHOCTU. JIOHJOHCKOM NTOBe/bOM™! je MponycaHa HOpMa Koja

200 HlIxynuh (2014), op. cit., cTp. 357.
201 Charter of the International Military Tribunal, 8. August 1945.
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Hajake epMKacHO TocTymname. Tako, y urany 19. IloBebe HaBeneHo je ma ,,IpubyHan
Hehe 61TH Be3aH TeXHMYKUM NpaBuInMa o gokasuma. OH he ycBojuty 1 mpumemusaru
y HajBehoj Moryhoj mepu 6p3y 1 HeTeXHUUKY IIpoLeaypy . VicToBpeMeHO, Ty X1IaIj
Po6ept IlekcoH je y nucmy npencenunky TpymaHy moce6Ho Harmacuo nocsehenocr
eduxacHoCTU TpUOyHaIa 11 IMYHY HaMepy fia yop3sa nocrymke.””

CnnuHo je 6uno u xof ad hoc TpubyHana. OCHOBaHU Cy Kao CYLOBU ca OTrpaHude-
HVIM II0JbeM JieI0Baba U IPYBPeMeHNM TpajameM. [lomuTuyky nputucak Ha yopsame
IIIXOBOT pajia 0o je BeoMa M3paskeH, a MHTEH3UBUPaH je nmodeTkoM 2000-ux ropgmnHa
kazia je CaBet 6e36egHOoCTM y Pesonmynuju 1329°” saxreBao of ['enepannor cekperapa
UN pa, mro je mpe moryhe, mopjHece 13BeIITaj KOjU Cafip>KV IIPOLIEHY 1 HIpeJIore y
Be3) ca IaTyMOM IipecTaHKa BpeMeHcKe HajynexxHocTu ICTY. [Iputucaxk je koHauHO

pesynrupao CrpaTerujoM oKoHYama paga’’*

Koja je mpenBubana maH y Tpu ¢ase: OKOH-
yame ucrpara 1o 2004. roguHe, OKOHYambe MPBOCTENEHNX ITocTynaka 5o 2008. ropune
1 >kajbeHnx nocrynaxa go 2010. rofuHe, anu Cy 0BY pOKOBY KacHUje BUILE ITyTa Ipo-
Ay>XaBaHI. TTonurnukm IIpUTNCaK je OEITVUMMYHO 6]/[0 Imocnenna BYMCOKMX TpOIIKOBa
paja, Kao 1 YMIeHMNIIe [a Cy HOHATOPCKe Ap)KaBe YCIoB/baBasle IOHaIUje YOp3ameM
pana TpubyHaia, IITO je ¥ KOHCTaTOBaHO y CTpaTeruju OKOHYama pajia.

ITop mpuTyckoM ybp3ama paja 1 OKOHYaa IIOCTYIaKa, ad hoc TpubyHanm cy y 3Ha-
4ajHOj MepM M3MEHI/IM IIPOLIeCHYU OKBMP HOCTYIIamba CllajarbeM IIpeiMeTa, CMAabeheM
Opoja cBeoKa 1 HOPMATUBHUM IpoMeHaMa. Y IIpaBU/IHUK O IIOCTYIKY U ZOKa3uma
yBezieHo je mpasuio 92bis, mpema kome mpeTpecHo Behe MoXe, yMeCTO YCMEHOT CBe-
[0Y€Iba, IPUXBATUTU CBENOYCIHE Y O6}II/IKY IIUCMEHE I/I3jaBe VIV TPAHCKPUIITA JaTOT
y ApyroM noctyuky npep TpubyHanom.?”> OBo pelieme MOXe OUTY y U3BECHOj Mepu
y CYIPOTHOCTM Ca IPaBOM OKPUBJBEHOT Jla UCIIMTA CBEfIOKe KOjii Ta TepeTe, a 1 Kaja
MOCTOjY Y IIOjeAMHUM HAIIMOHATHUM CUCTEMIMA, KApAKTEPUCTUYHNjE je 32 KOHTUHEH-
TaJIHOEBPOIICKY HETO 3a afiBep3ujaIHi MOJie/I OCTYIIKA, IIITO ZOBOAMU O NHKOXepPeH-
1vje u3Mely JIoTMKe OCTYIIKA 1 IIPOLIECHNUX a/laTa Koji Ce Y lbeMy IpuMemyjy. Takobe,
moxmato je m mpasuo 73bis (D), kojuM je mponucaHo fa mperpecHo Behe Moke mosBatu
TY)KMOLIA J1a CMamy 6pOj Tayaka y ONTY >KHUIM TaKo WITO he je cBecTM Ha perpe3eHTa-
TUBHM Y30paK KPMBUYHIUX JIe/Ia 33 KOja Ce ONTY>KeHM TePeTI.

Texma 3a yOp3ameM IIOCTYIKA 1 KperpameM epUKaCHUjUX IPOLieffypa MOXKe CTBO-
putu TeHsujy usmeby epuxacHocTy 1 mpasge, a moceOHO TeH3Mjy usMmelhy edpukacHocTn
IOCTYyTama ¥ UCTUHe o forabhajuma us npourtoctn. OHeMoryhuBame OKpUB/bEHOT [ja

202 Justice Jackson’s Report to the President on Atrocities and War Crimes; June 7, 1945, noctynHo Ha https://
avalon.law.yale.edu/imt/imt_jack01.asp

203 Resolution 1329 (2000) Adopted by the Security Council at its 4240th meeting, on 30 November 2000,
para. 6., goctymHo Ha https://www.icty.org/x/file/Legal%20Library/Statute/statute_1329_2000_en.pdf.

204 Completion Strategy, mocrymHo Ha https://www.icty.org/en/about/tribunal/completion-strategy.

205 Y npepmery Prosecutor v. Bagosora et al., Case No. ICTR-98-41, 3Hauajan 6poj usjaBa npuxsahen je
HJICMEHO.
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UCIINTA CBefloKa U Kopuinheme ncKasa CBefloKa JAaTUX y APYTOM IIOCTYIKY, He CaMO
fla IIpeficTaB/ba Kplllehe IIpaBa OKPUB/bEHOT, Beh u 3aTBapame MoryhHoctn rectu-
pama ucKasa CBeJJOKa MIN IBeroBOr MMper UCIIUTUBaba Koje 61 MOIJIO Ia OTKpHje
BUIIe feTasba o forabhajuma ns npomnoctu. Takobhe, unmwennIa ga cyzs saHnMajy caMo
PEIIPpE3CHTATIBHM 3/I0UYMHN, HE 3HAYM [1d IPYTY 3/I0YMHN HUCY 3/IOYMHU I [1a 3a IbJIX HE
Tpeba cynutu. KakBy ncTnny oTkpuBamo cypehu camo 3a perrpe3eHTaTBHE 37T09MHe?
BepoBaTHO caMO UCTHHY 3a KOjy BEPYjeMO Jja je pelpe3eHTaTHBHa.

2.5.2. IIpaso Ha cyherve y pasymuom poxy

Ynopefo ca 3axTeBuMa IpolleCHe eKOHOMIUje y cepy KPUBUYHOT IPOLIECHOT IIpaBa,
pasBuja ce ¥ IpaBo Ha cyhemwe y pasyMHOM pOKY HOZ OKpubeM MehyHaponHor npasa

JbYACKMX IpaBa. BoheHo MakcuMoM ,,3akacHena mpasa Huje mpasaa‘“,””

pasBuja ce
TeHsMja u3Mehy 6psuHe mocTynama Cyja 1 Tparama 3a uctuHoM. IIpaBo Ha cyheme y
PasyMHOM POKY 3axTeBa fia CyZi 6yzie Op3, a Tparame 3a ICTUHOM HY)KHO 3aXTeBa BpeMe.

Crora, 0BO Jby/ICKO ITpaBo oHeMoryhasa cyJI la HEOTpaHMYEHO TpPara 3a MCTUHOM,
IITO je CBAKAKO elIeMeHT IIPOlLieCHe eKOHOMIje, ajii 11 ITpaBHe curypHocTi. Kako 3ajjatak
CyJa HIje caMO eNMCTEMOJIONIKe Ipupojie, Beh o6yxBaTa 11 ouyBame APYTrux pyLUITBe-
HUX BPeHOCTH, CyJ He MOXKe, 3apaJ| MICTHHE, JIa Ofl/Ia’Ke JOHOIIehe OJ/TyKe 1 Jja IIPaBHO
HUTalbe OCTaBU OTBOPEHVM JIO BbeHOT KOHaYHOT yTBphuBama.

Kao mrto cmo Beh HaBenu, mocrojao je mpurucak Ha ad hoc TpubyHane na yopsajy
cBoj pag. ECtHR y unany 6. cT. 1. mpomucyje IpaBo OKPUB/LEHOT Jla My Ce CY/IN Y pas-
yMHOM poky. OBoO IpaBo je HemTo 61ake lepUHNCAHO y cTaTyTuMa MehyHapogHmnx
cymosa. Tako, crarytu ICTY u ICTR y wmany 21 cT. 4¢, ogHOCHO 20. CT. 4C mponncyjy aa
OKPMBJbEHM MMa IIPaBO fla My ce Cy/iu 6e3 HemoTpebHor ofiarama. Victy onpenby nma
n ICCy unany 67. Cr. 1c Pumckor craryTa. [Jakie, MehyHapopHM CynoBY He rapaHTyjy
cybeme y pasyMHOM pOKY, Hero cybeme 6e3 HermoTpeOHOT oftarama. OBaKBO HOPMM-
pabe je OTITYHO JIOTMYHO YKOIVKO Ce MMa Y BUJTY [ia CIIPOBOhere KpUBIYHOT IPOTOHA
u cybhema npen MehyHapogHIM KPUBMYHMM CY/IOBIMA Y BETNMKOj MEPU 3aBUCH Off BOTbE
ip’KaBa 1 BIX0Be CIpeMHOCTH Ja capabyjy. Y Tom cmucny, mehyHnapogsuu KpuBudaHn
CyJ} He MO>Ke Ce CMaTpaTy OpraHOM B/IACTH KOj! pacIiofnayke oBnalhemyMa cyBepeHe
JipKaBe, 3a Pas/yKy Off HAIIMOHATHUX CY/I0Ba, Yje oCTyHame y Hajsehem 6pojy mpep-
MeTa He 3aBJCH Off BO/be JPYTUX IpP>KaBa.

MebyHapomHy KpUBMYHM CYIOBM pajie Ha IpeAMeTIMa U3y3eTHe CTIOKEHOCTH Y
KOj/Ma Huje HM peanHo odekyBaTy fia he cyhema 6uty okonyana 6pso. Cem Tora, 6p3a

206 OBy cenreniyy je npsu myT ynorpebuo Maprun JIyrep Kunr xao “justice too long delayed is justice
denied.” y micvmmma us Bupmmaramckor satBopa. locrymHo Ha: “Letter from a Birmingham Jail [King, Jr.]
https://www.africa.upenn.edu/Articles_Gen/Letter_Birmingham.html

»
>
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cybera 61 ocTana oj CyMBOM Y IOITIEAy BUXOBe IPaBeJHOCTI, jep HajOpXKy CyIOBU
cy npeku cyposu. Y npakcu ECtHR pasBujenn cy kpurepujymn co>keHOCTH IIpefiMeTa
KOjU ce OHOCe Ha IIPUPOJY C/Iydaja U ollpaBaaBajy By XuHy cyhema.*”” Tako, mog cio-
YKEHJM IIPeIMeTOM CMaTpa ce OHaj IpefiMeT Koju 00uITyje KOMIIEKCHIM YMIbeHUIIaMa,
IPAaBHUM MUTAkUMA VN CIOXKeHoI Ny MocTynKa. YKOIMKO ce CBe HaBeleHO NMa y
BUJTY, TOCTaje jaCHO Jja Cy IpeiMeTH mpes MeyHapomHUM KpUBIUYHUM TpuOyHaMnMa
KOMII/IEKCHY TI0 CBMM KaTeropujama cioskeHoctu. IIpaBua o Kojuma cMO rOBOpU/IN Y
IpeTXofHOM Morasby (92bis 1 73bis (D)) npencrasipajy MexaHusMe 3a yopaame cyhema
KOj! ICTOBPEMEHO OfIr0Bapajy MoTpebdaMa IIpolecHe eKOHOMUje U IpaBa OKPUBIbe-
HOT Ha cybheme y pasymMHOM poky. MehyTum, He Tpeba 3ryouTn u3 Buja fga mpaBo Ha
cybeme y pasyMHOM pOKy Huje M30/I0BaHO IIpaBo, Beh fa ce carnenasa y offHOCY Ha
ipyra Ipapa y MOCTYIKY, TaKO Jja je HEOIXOIHO YCIIOCTABUTY OfirOBapajyuy 6amaHc
usMebhy oBux mpasa.

IIpaBo Ha cybeme y pasyMHOM pOKy IOKasyje /ja TpaBHA UCTVHA HIje HeOTpaHWYeH
Ipoliec Tparama, Beh BpeMeHCKY OrpaHIyeH IIOKYIIaj peKOHCTPYKIIMje YMIbeHNIIA U3
IPOLIIOCTH, YNjI Ce TETUTUMUTET Mepu He caMo TauHolnhy, Beh n mpaBoBpeMenomhy
OflTy4MBalba.

2.5.3. IIpezosapana npasoa

Ca craHOBUIITA IIPOLIECHE eKOHOMIje, HajBehu 13a30B 3a eMCTeMONTOUKY QYHKIjY
CyJa Cy pa3nu4muTy o61MMIM IperoBapane Ipasfe Off KOjuX je HajIIo3HATUj| CIOPasyM
0 IpU3HaIy KPUBUYHOT Jiena uin plea bargaining. OBaj mpoljeCHM MHCTUTYT IOAPAsy-
MeBa JTOTOBOPEHO IIpU3Hame Y 3aMeHy 3a IOBOJbHUjY CaHKIW]y. [Jakye, mpefMeT mpe-
roBOpa I JJOTOBOPA, OFHOCHO IIPEIMET OBOT, YCTIOBHO pe4eHo, yropopa usMeby jaBHor
TY>KJMOLA M OKPUB/bEHOT jecy: pefMeT onty>xk6e charge bargaining u kpusuyHoNnpasHa

caHkuMja sentence bargaining.**®

OBaj MHCTUTYT je HOIIa0 U3 afiBeP3MjalHOT CUCTEMA,
Kao IIOC/IeIN1IA JOKA3He CHAre IPM3HAbha OKPUBI/LEHOT, a JOKMBEO je IIYHY eKCIIAH3M]Y ¥
KOHTMHEHTA/THOEBPOIICKMM CUCTEMMMA TeK Off IeBefleCEeTUX, jep Cy ce [yTO Ofynupann

tproBuHu npasgoM.”” Ilounsa Ha laissez-faire ugeonoruju*?

nrbepaTHOT KaUTaan3mMa
KOja Ma 3a Wb fla IMYHY ayTOHOMUjY M CT06O[IHe TpaHCaKIMje aKTepa 3aCHOBaHe
Ha TP>KUIIHMM 3aKOHMTOCTMMA IIOIUTHE Ha HajBUILIY HUBO APYIITBEHUX BPEIHOCTI.
MInpemwy plea bargaining nonpuHena je M YMbEHNIIA A je KOHLIENT MICTVHE Pa3BOLbeH

1 00eCMUIIbEH Y IOCTMOJePHOj MUCTIM, KOja IIPUXBATa Jja Ce UCTUHA ,,IIpe Kpeypa Hero

207 O osome BupmeTy Bumie y: Roagna, I, Article 6 ECHR - A Practical Handbook, Council of Europe, 2018,
28-39. loctymHo Ha: https://rm.coe.int/the-right-to-trial-within-reasonable-time-eng/16808e712c

208 Huxomuh, I., Cnopasym o npusnawy kpusuye, CTyaeHTCKM KyATypHu tenTap, Huur, 2006, cTp. 34.

209 TIontcheva Turner, op. cit., p. 17.

210 Damaska (2004), op. cit., p. 1027.
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«

orkpua“*![lakie, y npyMeHN MHCTUTYTA plea bargaining cyn He BpIIU eNMUCTEMONTOLIKY
¢byHK1Ujy, Beh GyHKIMjy mocpefHIKa Ha TPXKUIITY Ha KOMe CY IIpaB/a U UCTIHA poba.
VictuHa HeMa HUKaKaB 3Hauaj 3a 3aK/byUYerbe OBOT criopasyma. CTora, CiopasyM ocTaje
LyOOKO KOHTPOBEP3aH, jep je y CYKoOy ca TparameM 3a UCTMHOM.?? ITpuinkom criopas-
yMeBama HIKO HeMa 3a Vb Tparame 3a ICTUHOM, jep 0Baj IIPAaBHM MHCTUTYT HYXKHO
BOZIM Ka ofipeheHoj BpcTH MHTepecHOT caBe3a nsMel)y OKpyB/bEHOT, TY>KM/IAIITBA U CY/ia,
IITO je CYIPOTHO BIXOBOj IIPOTUBHIYKOj KPMBUYHOIIPOLIeCHO] yno3u.”* Mebytum, He
Tpeba 3a60paBUTH [ TPararmbe 3a UCTMHOM Y PeJOBHOM IIOCTYIIKY He Jaje rapaHLujy fa
he nctuna 6utn 1 orkpusena. Crora, UCIIpaBHa je Te3a IIpeMa K0joj MICXOl CHopa3yMa
Tpeba 1a MepUMO He y aliCOTy THUM II0jMOBMMa UCTHUHe, Beh penatusHo ynopebyjyhu
ca eBeHTYaTHUM ICX0noM cybema.*!

ITocToje Ba 0bnMKa criopasyMeBama. IIpBu je IOMycT Ha IpMU3Hame y KOjeM
OKPUB/bEHM NpM3HAje KPUBMUILY, a 3ay3BpaT BoOMja HIXKY KasHy ¥ OOMYHO Ce 3aK/by-
Jyje y paHoj dasu uctpare. OBaj cnopasyMm oHeMoryhasa fja/be IpUKyI/barbe JOKa3a
U CIIO3HAjy MICTHHe 0 forabajuma us mpomnocTy u noBehasa pusuK off YMmbeHNIHEe
rpemike. [Ipyru mpasarj cy criopasyMu KooIepaiije OKpUB/bEHOT Ca TYXKMTAIITBOM,
KOji1 y TOOPOM JieTy TIOMa>ky OTKpUMBamby UCTUHE, a/I) IOCTOjU PU3NK fia he Ha oBakaB
CIIOpa3yM IIpe IPUCTATU OKPUB/bEHY KOjU je GaKTUUKM KPUB, HETO OKPUB/bEHY KOjI je
GbaKkTUYKM HEBUH. Y TOM CMIUCITY, BPJIO je BepOBaTHO fa he MexaHM3aM criopasyMeBamba
OKPMB/bEHM KOPYCTUTHU Paiy pebaljBarma KPUBIUIIE Ha [PYTOT OKPUB/BEHOT Y LIVIbY
CMamemba TepeTa CBoje KpMBHIIe, ITO TaKol)e HeraTMBHO yTI4e Ha CII03Hajy UCTUHE O
porabajuma o kojuMa ce Cyau.

Ca CTaHOBUIITA MICTMHE HAjCTIOPHMjOM Ce YMHI YMbEeHNIA f1a CTIOpa3yMeBambe TPaHC-
¢dbopmuie kpuBMYHO npaBocyhe u3 cucrema y kojeM je ip>kaBa umana obasesy f1a
JIoKasyje KpMBUILY OKPMBILEHOT Y CUCTEM y KOjeM OKPMB/bEH! MOpa fia YI0K) HAaIlop

215

fla ce OfyIpe MPUTUCKY Jja IpU3Ha Kpusuny,*” jep plea-bargaining cucrem nocraje,

216

He BUIIIe CTBAp CI0O0HOT M300pa OKPUBIBEHOT, Beh MPOXYKT OKOMHOCTU' M/IN Moza

KPUBUYIHOIIPOLIECHUX CUCTEMA ,, MUIOM MY CUIoM .2

Ha nopy mebynapopgHor KpuBuYHOT npaBocybha npBoOUTHO IperoBapaHa Ipasja
Huje 6una gossospera. [Ipen IMT nocTojany ¢y o6nuuy nperosapama Koju Cy Iojpa-
3yMeBaIu IIpU3Habe OKPUB/bEHOT PaJyl OJIaKIIaBabha IEeroBe Mo3NIMje Y IOCTYIIKY,

a7y Ty KMJIall HYje MMao MPaBo Jia IPeroBapa 0 CAaHKLMjU ca OKpUB/beHUM. KacHujum

211 Rorty, op. cit., p. 201.

212 Tontcheva Turner, op. cit., p. 18.

213 Hewnapuh (2022), op. cit., ctp. 318.

214 Easterbrook, E H.,“Criminal Procedure as a Market System, Journal of Legal Studies, vol. 12,1983, 289-
332,p.316.

215 McConville, M., Mirsky, C. L., Jury Trials and Plea Bargaining: A True History, Hart Publishing, Oxford,
2005, p. 3.

216 Alschuler, A.,“The Prosecutor’s Role in Plea Bargaining’, University of Chicago Law Review, vol. 36, 1968,
50-112, p. 50.

217 G. Fisher, Plea Bargaining’s Triumph: A History of Plea Bargaining in America, Stanford University Press,
Stanford, 2003, yurnpano npema Lippke (2013), op. cit., p. 348. 57
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pasBojeM GpOpMIU IIperoBaparma y Hal[MOHATHUM CUCTeMIMA, IIpef ad hoc TpubyHannma
IIOCTABIUJIO Ce IMTakbe IpUMeHe OBOT MexaHu3Ma. [loueTHN cTaB je 6110 [ja 3aK/by4erbe
cropasyMa Huje 5o3Bo/beHo. Tako, opurunanay Craryt ICTY He momume MoryhHOCT

28 HemoryhHocT nperosapama 0 Kpu-

3aK/pyderba CIIOpa3yMa O MPU3HAY KPUBMHIIE.
BUIIY ¥ CAHKIIMj¥ 0Opas/iaraHo je YNibeHUIIOM ia CIIOpa3yMeBambe CTaB/ba OKPUB/beHe
IIOJ] IIPUTICAK [ja Ce OPeKHY IPOIIeCHNX MIPaBa, Aa MpoIleC UCK/bydyje KPTBe U fa
IONPMHOCHU Jja KpMMMHaNIIM OyAy Ipe HarpaheHM 3a Koomepaunjy Hero KaXkKibeH! 3a
3nounHe.””’ MebyTnm, Kako je 6poj npemmMeTa pactao, a U3Bopy GMHAHCUparba IoYenn
fia Bpllle IPUTICAK Ha epUKACHOCT IIOCTyTaba I OKOHYake MIOCTYIaKa IPOTUB BUCO-
KOPaHTMPaHUX OKPUB/bEHUX, IIO/IAKO Ce MPUCTYIIMIIO TOj IPAKCH. Y TEOPUjU C€ HABOL U
HEKO/IMKO pasjiora 360r Kojux cy ad hoc TpubyHau 3amode/n ca IpakcoM CIIopasy-
MeBama: IPUTICAK Off CTPaHe JOHOPA fla yOp3ajy paj 1 pecTpUKIMje Y PMHAHCUPADY;
Xerba Ja yOp3aHO MOKaXXy pe3y/TaTe pajia; )Ke/ba fia ce CIIpeul peTpayMaTi30Babe
xpraBa 1 MoryhHocT ja muxoa cehama 136sesie; IpoMoBuUCabe TIOMUpeba. >
ITpenmet Epoemosuh 6uo je npsu cny4aj npen ICTY koji je OTBOpMO IUTakbe IPU-
MeHe CIIOpa3yMeBamba 0 IpU3Hamy Kpusnuile. Lleo mpoljec ciopasyMeBama y 0BOM Ipefi-
MeTy je 6110 focTa HeobuuaH. EpremoBuh je mpusHao kpusniy 3a cBoje yuenrhe y you-
ctBuMa 1.200 MycIMMaHCKUX MyLIKapana Ha ¢papmu 6nusy [Iunnia, anu npusHame Huje
OMII0 pe3ynTaT Copa3yMeBama, C 003MPOM Jla CIiopasyMeBame POPMaTHO Hitje 6110
npepBubeno npasuanma nmocrynka. Epremosnhes 6pannan uspasno je nsnenabemwe
ynmbeHnoM fia je Epremosuh ocyben 6e3 cyherwa, HaBogehn na wemy, Kao mpaBHUKY,
HIje ITIO3HAT MHCTUTYT CIIOpasyMeBamba, a /ia je IpM3Habe OKPIUB/bEHOT O1JIO IIpe 13pas
MOPAJIHOT, @ He IIPaBHOT CTaBa HberoBor KaujeHTa.””! Anenanyono sehe je Hamto ma
Epnemosunh Huje 610 nHpOpMIICaH Y IOITIEAY IIPaBHUX IIOC/IEANIIA IPU3HAbA [leNIa, Te je
npecyny ykunymno. Cynuja Kacese, HoOH1Ka0o Ha TeKOBMHaMa KOHTVHEHTATHOEBPOIICKOT
cucTeMa, je y npecyan Anenaunosnor seha nopcerno ga CratyT u npaBuia HAMepHO
HIICY IpeAByJie/ia CIIOpa3yM o IIpu3Hamwy Kpusuiie.”> Ca pyre cTpaHe, cyguje Bopax

218 Crartyr, fopyiue, npessuba obasesy nperpector Beha fja yIy Tyt OKpUB/BEHOT fla Ce U3jaCHU O KPUBMIIN -
wran 20.ct.3. Craryra TpubyHana.

219 AprymenTtu HaBesieHu of crpaHe npezicenuka ICTY Anronna Kacesea y u3BemnTajy iunaioMaTcKum
mucujama of 11. pebpyapa 1994. roguue, yurupano npema: Scharf, M. P, “Trading Justice for Efficiency”,
Journal of International Criminal Justice, vol. 2,2004, 1070-1081, p. 1073. Y uctom roBopy, npotusehn
ce criopasyMeBany, Kacese je ncrakao ma TpubyHai Hitje OIIITUHCKY Cyf, Beh cyn kpenpaH 3a
oTy4nBame 0 HajTexxuM snounHnMa. O HaBefeHoM Buziety Bue y: Clark (2009), op. cit., p. 417. Ctora
je oIpaBJaH 3aK/by4aK Jla Ce CIIOpasyMeBarbe mpef TprbyHaToM y MOYeTKy CMATpPaso ,,HEYMEeCHIM
Bupery Buite y: Combs, N. A., Guilty Pleas in International Criminal Law, Stanford University Press,
Stanford, 2007, p. 59.

220 Henham, R., Drumbl, M. A., “Plea Bargaining at the International Criminal Tribunal for the Former
Yugoslavia’, Criminal Law Forum,vol. 16,2005, 49-87, p. 49.

221 Tochilovsky, op. cit., p. 378.

222 Prosecutor v. Drazen Erdemovi¢, Case No. IT-96-22-A, Appeal Judgment, Separate and Dissenting Opin-
ion of Judge Cassese, 7 October 1997, para. 10.
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n Mexk]loHang, 13 aiBep3ujamHOT CUCTEMA, UCTAK/IN Ja CIIOpa3yMeBatbe Mopa ia Ipo-
Habe Mecto y TpubyHary 360r KOMIIIEKCHOCTY IIpeIMeTa I OTpaHNYeba QUHAHCHPaba
Tpubynana ox crpane UN.?? Mecer gaHa mocje ofiyKe >kanbeHor Beha, n3MemeH je
[TpaBMTHUK TAKO IITO je YHET WwiaH 62bis Koju kao ycoBe 3a MOTBPAHO U3jallbaBatbe
0 KPMBMIIM YBOAM: JOOPOBO/BHOCT, MHPOPMUCAHOCT, HEJIBOCMUCIEHOCT, Jja IOCTOje
Y beHIYHEe OCHOBE 3a IIOCTOjare KpuBUYHOT fiena. [Tocre cnyyaja Eppemosuh, mpakca
CIIopasyMeBama je IIocTana yobudajHa, nako je GopmaaHo feduHMCaHa TEK TPV TOIMHE
KacHIje IIPONNCHBabeM YIaHa 62ter y KoMe je M3PUUYMTO HaBe[ieHO a e TY>KMIIAL]
obpaHa MOTy CIIOpa3yMeTH Y3 HaBoheme Moryhux ,,IiomycTa“ Koje Ty>Kumal Moxxe fia
HOHYAM OKPUB/bEHOM y 3aMeHY 3a IIpusHame Kpusulie. Takobe, mpormmcaHo je ga mpe-
TpecHo Behe Huje 06aBe3aHO CIIOPasyMOM.

Y HapeTHOM Nepuopy TY>KMJIAIITBO je Bano OpojHe ,IIONMyCcTe“ OKPUB/bEHNMA Y
noriesy kBanudukanmje KpUBMYHOT fesla Man 61a)ke CaHKIMje Y 3aMeHy 3a IpH-
3Hamwe. MebyTum, y npakcu cy ce mojaBuin u ZpyTy eleMeHTH IIperopapama’** kao
mTo cy obehame Ty>xmola ia he npemyseru mepe pajy 3alITUTe OKPUB/BEHOT U YJla-

HOBa KeroBe nopoauie;*?

226

3aTM obehame OKpUB/bEHOT O CBEIOYEHY Y BICOKOIPODI-
JMCaHMM CTy4ajeBuMa;**® ofycTajame ofbpaHe off ogpeheHnx moresa;*” ogycraHak of
Kanbe;*® obehame fa fokasy KojuMa TpubyHan pacronaxe Hehe 6MTH focTaB/beHN
HaIlMIOHATHUM CY[J0BUMa;”*’ IIperopyKa 3a JI0Kalujy 3arBopa 3a ocybenor.”** Tpuby-
HaJl je MI3HOCUO Pas3/n4uTe apryMeHTe KOj/Ma je OIlpaB/laBao CIIopasyMeBambe KojuMa.
Y cnyu4ajy Eppemosuh, ITnaBmmmh n Cukupuia cyp je HaBeo pasjore mpolecHe eKo-

HoMmumje.”!

Y cny4ajy TogopoBuh je HaBeo f1a je «IIpu3Harbe KpUBUIIE YBEK 3HAUAJHO ca
CTAQHOBUIITA YCIOCTaB/baba NCTUHEe». > Y ciy4ajy [Jepomwnh fa mpusHame «1Ma TeH-

feHINjy fa yHanpebyje nmpouec momupemar, ***a y ciydajy 3enenosnh ga copasym

223 Prosecutor v. Drazen Erdemovi¢, Case No.IT-96-22-A, Appeal Judgment, Joint Separate Opinion of
Judge McDonald and Judge Vohrah, 7 October 1997, para. 8.

224 Henapuh, C.,,,Criopasym o npu3Harmy KpUBUIHOT Aefa npef MehyHapogauM KpuBidaHuM paBocyhem y
CeHIM M3a30Ba IOCTYIIKA U IOMTUYKMX MMIIMKALIMja CYAiCKUX ofnyKa‘, y: Kongepenuuja Yopyceroa 3a
mehyHnapooro kpusuuro npaso, Tapa 2020, Beorpan, 646-664, cTp. 655.

225 Prosecutor v. Deronji¢, Case No. IT-02-61, Plea Agreement, 29 September 2003, para. 11.

226 mpuMep HaBeIEHOT je criopasyM Mumana ba6mha ca Ty)XITalITBOM y KOM je IIPUXBATHO Jja CBEJOUN
y npenmery npeamery Crobogana Munommesnha, 3HauajHO BayKHUjeM TyKUTAlITBy. Bugern suiie y:
Prosecutor v.Babi¢, ICTY Case No. IT-03-72-S, Sentencing Judgment, 29 June 2004, paras. 65, 69.

227 Prosecutor v. Todorovi¢, ICTY Case No. IT-95-9/1-S, Sentencing Judgment, July 31 2001, para. 6,

228 Prosecutor v. Obrenovi¢, ICTY Case No. IT-02-60/2-S, Sentencing Judgment, 10 December 2003, para.
15.

229 Prosecutor v. Zelenovié, ICTY Case No. I1T-96-23/2-S, Decision on the Prosecution’s Motion to Withdraw
the Motion under Rule 11bis, May 8, 2007.

230 Prosecutor v. Nzabirinda, ICTR Case No. ICTR-01-77, Judgment and Sentence, 23 February 2007, para.
97.

231 A. Petrig, “Negotiated Justice and the Goals of International Criminal Tribunals”, Chicago -Kent Journal of
International and Comparative Law, volume 8, 2008, 1-31, p 27.

232 Prosecutor v. Todorovié, ICTY Case IT-95-9/1-S, Judgment, 31 July 2001, para. 81. CaHo 3aK/pydyje 1

ICTR y npenmery Prosecutor v. Serugendo, ICTR Case -2005-84-I, Judgment and Sentence,12 June 2006, para.
34, HaBopiehn 1a je «py3Hame KPMBUIIE IPUMep KOjJI MOYXKe MOCTY KUTU APYTUMay.

233 Prosecutor v. Deronji¢, ICTY Case IT-02-61-S, Judgment, 30 March 2004, para.134. 59



Ceemnana Henaouh - Vicmuna nped mehyHapoOHum KpusutHum cyoosuma

0 TIpU3HAaY KPUBUIHOT fea ocnobaba sxpTBe gaBara 1cKasa Ha CyAy U IOHOBHOT
IpeXNB/baBama Tpayma.**
CniopasyM o p13Hamy KpUBHILE Ipef; TPUOYHAINMa OLielbeH je Kao ,TpujyMd mpar-

martusma’, >’

anu TpujyM HMje AYTo IMoTpajao. PUMCKM CTaTyT He MO3Haje ClopasyMe-
Barbe OKPUBJ/bEHOT I TY>KMOILIA, HAIIPOTUB, Y YIaHy 65. CT.4. je MU3pUYNTO HABEJEHO Jja
OmI0 KaKBe paclpaBe Ha pelalyujy TyXInam-6paHnal, a Koje ce OfHOCe Ha M3MeHY
ontyx0e, IpM3Halbe KPUBUIIE VJIN Ha IIPe/IOKEHY KasHy, HIUCY off yruaja Ha CyJ,.

Y Teopuju OCTOj HEKONMKO IIpaBalia KpUTHKE CIIopasyMeBama npey MehyHa-
PORHMM KPUMBUYHUM CyJOBUMA. YKa3yje ce a M3a30BU CIIOpa3yMeBamba U3BUPY 13
YMbeHNIIE /1A je OKPUB/beHM) 0] He(pOPMa/THUM MHCTUTYLMOHATHUM NIPUTUCKOM fid
Ce OfpeKHe CBOjUX ITPOIIeCHNX IIPaBa; /ja Cy U3BPIINOLM KPUBUYHUX Jena Harpahenn
3a capajiiby ca TY>KMOLMMA, a Ja IIPY TOM HUCY a/ieKBaTHO Ka>KIbeHM 3a 37I0YMHe Koje
Cy MOYVHWIIN; Jla Cy CAHKIIVje HeCpa3MepHe 37I0YMHIIMA; [ia CIIopasyMeBambe VICK/bY-
Jyje jaBHOCT cybema, a yBOIM TajHOCT IIperoBapama; ia Cy XpTBe 3JI09MHA OOUIHO
VICK/bYYeHe U3 IIpolleca IIperoBaparma I OCTH3amka CIopa3yMa, Kao 11 1a je MCK/byYeHa
MoryhHOCT ocTBapuBama KaTap3udHe QpyHKI[Mje KpUBUYHOT TocTynKa.>*® Takobe,
yKasyje ce 1 Ha YMIEHUI]Y [ja IIPeroBaparme MOXe Jja JoBefie o GpaKTUIKe aMHeCTuje
3a KpMBMYHA Jle/la Y OJJHOCY Ha KOja, cXolHO KOHBEHIMjI O CIIpeYaBamy U KaXKibaBamby
37104NMHa reHounza u KeHeBCKMM KOHBEHI[MjaMa HMKO He MO>Ke Ja 6ye MUMYH Ha Kpy-
BIYHO TOMberbe VM aMHecTrpaH. CTora ce OIpaB/jaHO II0CTaB/ba MUTAE — I 1IN je
KOMITaTUOMTHO ca 06aBe30M KPUBUYHOT TOBbEha CaxpaHUTH ofipehene ontyxbe 360r
eKCIIeIUTUBHOCTY, jep “YKPTBOBATM I'€HOLN 3a IPABOCYAHY €KOHOMU]Y AeTyje HeKOM-
natubuaHo ca xyxoMm MehyHapomHor yrosopa” >’ [Ipyra cTpaHa Mefajbe je mUTame fa
JIN je Ty XKWJIAll pacIIoiarao JOBO/BHUM JJOKa3MMa 3a KpMBUYHA Jie/la y OHOCY Ha Koja je
HAaKHAJTHO OfIyCTa0 KPO3 CIIOPA3yM O IPU3HAY KPUBIYHOT el VTN Cy Ta KpMBIYHA
Zle1a IIpefcTaB/bajla CaMO MaMall 3a IIperoBapame.

JHTepecHa OPMjeHTUCAHOCT CTPAHAKA Y MOCTYIIKY CIIOpa3yMeBaba, Kao M MaHUITY-
JIATVBHU NOTEHIINjaI KOj) OBaj IIOCTYTIAK ITPATy, Ha HUBOY Mel)yHapoHOT KpMBIYHOT
npaBocyba Moke Ia CTBOpM yTHCaK MaHUIy/Ialuje fokasuma. Takobe, HecriopHO je
fla CIOpa3yMM O TIPU3Hamy KPMBMIIE TOBOJiE /IO TOTa Jja ce PaKTMIKa OCHOBA Ha KOjOj

238

HounBa ONTYX0a MICKpMBIbYje,”*® jep cynuje MOTy 1a IPUCTYTIe JOoKasuMa u paKTud-

KOj OCHOBM ONIITY>k0e caMO y OHOj MepH Y K0joj TO criopa3yM jo3BojpaBa.*” Crora ce

234 Prosecutor v. Zelenovi¢, ICTY Case IT-96-23/2-S, Sentencing Judgment, 4 April 2007, para. 45.

235 Jorgensen, N. H. B., “The Genocide Acquittal in the Sikirica Case: A Dangerous Precedent?”, Leiden
Journal of International Law, vol. 15,2002, 407-428, p. 407.

236 Hewnaguh (2020), op. cit., ctp. 656-657.

237 Petrig, op. cit., p. 27.

238 Clark (2009), op. cit., p. 427.

239 Oy koHcratanujy usHocu 1 Behe y npecyan Prosecutor v. Nikoli¢, ICTY Case No. IT-94-2-S, Sentenc-
ing Judgment, 18 December 2003, para.122 peunma: «Hurtu my6nuka, HUTH Cyfuje He MOTY Aa mpuby
MCTUHY OJIVDKe M3BaH OHOTA IITO je CafjpyKaHo y CIIOPasyMy».
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OIIPaBJaHO MOXKE TIOCTAaBUTY NMTalbe KAKBY ICTUHY Hy/Jie IIPeCyfie JOHeTe 110 CIIopas-
yMIuMa U KakBU UCTOpUjcKu 3amycy he mpatutu oBe npecype. CriopasyMeBame BOU

240

Ka HEKOMIIJIETHOj CTVHI,**" OTHOCHO HajMaIbeM 33jeJHIMIKOM MMEHNUTEIbY JOTOBOPEHE

uctuHe. [Ipecype Koje mo4nBajy Ha TAKBUM CIIOPa3yMIMMa IIPE/ICTaB/bajy «MCIPEroBa-

241

paHe McTOpMjcKe 3ammce»*!! Koju MOTOM Kpenpajy jas uameby mpecypa u ucropujckux

YYbEHNUIA O KOHKPETHOM CITy4ajy.>*2

ITopen muTama 06MMa peroBapaHe VICTUHE, OJHOCHO IINTakba — JIa IV Cy MPU3Haba
HOTIYHA, HY>KHO Ce IIOCTaB/ba U NMATakbe HheHe TAYHOCTHU: J1a /I Cy IPU3HAIbA UCTHU-
Huta? [IpusHama cy yrmaBHoM npaheHa HauenHMM M3paskaBambeM Kajaba OKPYUB/bEHNX,
MehyTuM, mocTapsba ce MuTame Aa I Cy Ta IpU3Haba MICKPEHa UM Cy IPOCTO M3pa3
IpoIecHe TAaKTUKE ¥ MOKYyIIaja IOBO/bHUjET IO3UIMOHMPatba OKpUB/beHOT. [Ipumep
HaBeJIeHOT je CIIopasyM Koju je 3ak/byunmna bupana [TnaBumh xoja je, HAKOH oficTy>Kermba
KasHe, M3jaBI/Ia 1A je KpMBUIY TPM3HAJIA CaMO KaKo 6u ckpatuia cyheme n ymamuta
0poj KPMBMYHIX JIe/Ia KOja Cy joj CTaB/beHa Ha TepeT.**’

2.6. Jbypcku ¢pakTOp M eIUCTEMONOIIKA OTPaHITYeha

2.6.1. Onwma pasmamparea

[InTame Noy3jaHOCTY CBeflOYEHbA KA0 TOKA3HOT CPENCTBA je Ba)KHO TEOPHjCKO IUTAE
ca 3Ha4ajHUM NIPAKTUYHIM KOHCEKBEHIJaMa.

HNedununuja ceegouera npod. Mapkosuha us 1908. rogue je u faHac aKTye/nHa:
»-CBefol16a je usjasa je[[HOT JINIIA, KOje HYje IPOLieCH) Cy0jeKart, faTa NCTefHUKY WIN
Cyﬂy o ‘-Iy)IHOM ona>1<aH,y, KaKB€ YNIbEHUIE, 110 HpaBI/UIy "3 IpouIocCTu, KOja nma
IIPaBHOT 3Hayaja 3a KPMBUYHO JIe/I0 K0 IIpefiMeT KOHKPETHOT KPYBIYHOIIPABHOT CIIOpa
U TO y UW/bY JOKasa Te unmenue. . *** [Ipod. Bacwpesnh, nnak, ynosopasa za je cae-
JIOYKY MCKa3 360T rpelraka y nepreniyju, cehamy u perpogyKiyju, 300r eBeHTyamHe
HEMapHOCTHU 1 HeJOBO/bHE YIIYNEHOCTY CYAMje Y HheTrOBY OLIEHY, CACBUM HECUTYPHO U
OIIaCHO IOKa3HO CpefcTBO.>** Y Teopuju je 1 faHac JOMMHAHTHO MUIL/bEIbe Ja je JbY/-
cko mamheme HeroysaHo, a 0Baj CTaB je U MOTBpheH McTpakuBambyIMa U3 KOjUX IPO-
U3J/1a3M Jia Cy TOTpelllHe U/ieHTU(MKalMje OueBMUalia MMaJle 3Ha4ajHy y/Iory y Behnnu
crydajeBa KacHujer ocnobabhamwa HeBuHuX y3 nomoh THK recrosa.*

240 Clark, (2009), op. cit., p. 424.

241 Petrig, op. cit., p. 15.

242 Clark, (2009), op. cit., p. 427.

243 Bupernu usjaBy buwpane ITnaBumh na https://www.slobodnaevropa.org/a/1381132.html.

244 Mapxkosuh, b. B., O dokaszuma y kpusuurom nocmynxy, Ilonuuujcku rnacuuk, beorpan, 1908., ctp. 269.

245 Bacwwesuh, op. cit., ctp. 367.

246 Wixted, J. T., Mickes, L., Fisher, R. P, “Rethinking the Reliability of Eyewitness Memory”, Perspectives on
Psychological Science, vol. 13,2018, 324-335.
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MenTanuu nponec IoMohy Kojer pasyMeMo je KOTHULIMjA VM HacTaje 3ajeSHIYKUM
JleTIoBameM MaXkme, nepuenuuje u memopuje.*”” Crora cehame Huje IpocTo MeMoOpy-
cambe UMIbeHNIa, Beh IpesicTaB/ba MeMOpHCabe CaMO OHMX YMIHEHNIIA Ha KOje je TaXKiba
Oula ycMepeHa 1 y OKBUpPY HadlMHa Ha Koju Cy nHbopMaluje IpuMbeHe, obpahene u
TyMadeHe. Crora ce HeIoy3IlaHOCT CBefjoueba Hajuemthe objanrmaBa HecaBpIIeHOIIhy
qyJia, yTUIajeM CyrecTuje, ayTocyrecTuje 1 nmpouecoM sabopaspama.’*® Iloppx HaBe-
JIEHOT, CBEZIOIM HeKaJja CBeJloue JIaXKHO jep Cy IPUCTPACHM, OFHOCHO NMajy ofipehenn
MHTEpeC y TOT7Iely MCXofia IocTyTKa. Takobe, HepeTKo ce memasa fja CBefJOIN Membajy
cBoje nckase. Crora ce CBeJOKY, Kao 13BOPY Ca3Hamba, MOpa IIPUCTYIIUTH ca HEOIIXOf-
HOM oImpe3Holrhy, KpMBIYHOM OI[eHOM MCKa3a U IICUXOJIOLIKOM OLeHOM McKa3sa.**

ITocToju HEKONMUKO acIieKaTa Koju yKa3yjy fia je CBefjouerbe HeMOTIIYH U CaMO YCTIOBHO
TIoy3/jaH U3BOP foKasa. [IpBu ce TMde yTuIlaja cTpeca ¥ TpayMe Ha CBeJOKa, HOCeOHO
YKOJMKO je CBEIOK >KPpTBa. VI3710)KEHOCT TpayMaTMYHOM MCKYCTBY HeKajla yTude Ha
Op>ke 3a60paB/barbe MM NOTUCKUBame ceharma VN MICKPUB/beHy CuKy cehama, mro
yTude Ha MOY3JaHOCT nckasa. [ToToMm, cBeflokoBo cehame mounBa Ha eMOTVBHO KOTH-
TUBHMM elleMeHTIMa, ¥ HeMa QOKyC Ha IIpaBHY HOPMY, Te Ce HeKaJja MOXKe IeCUTH fia
CBEJIOK He MOXKe Jla PeKOHCTpYyMIIIe OHe efleMeHTe cehama Kojit cy 3a KpMBUYHO IIPaBO
Ba)KHIL, a Ca eMOTVMBHO KOTHUTMBHOT CTAHOBUIITA HEMajy 3Hauaj. Takobe, unmenna
je ma cBefoIM MOTY OUTV IPUCTPACHU, a7V U CaM ITpoliec cyherma Moxke Ha CBeJloKa
JIeNIOBAT! CYTeCTUBHO, HAPOUMTO y CIIydajy IIOCTaB/batba CyTeCTUBHNUX MNTamba, Kao 1
TOKOM IIpolieca YHaKPCHOT UCIINTUBAba, IITO MOXe TOBECTH O n3o6mndema cehama
cBefjoka. KoHauHO, HajBa)XkKHMja je YMbeHMIIA fla IPOTeK BpeMeHa 13061mu4yje cehame
VULV Ta YMHY Malbe OLITPMM, Te je TaKBO cehame jolll MofIoKHMje 3a Membabe IIOf, yTH-
1jajeM CyTecTuje.

Ha morpy orjeHe cBeiouerma, Kao JOKa3HOT CPEICTBA, CYJ Ce CyOodaBa ca /IBa eIn-
CTeMOIOIIKa M3a30Ba. IIpBM je criosHaja camor cBeflouera, y CMIUCTY IIperno3HaBamba
€BEHTYyaTHMX e/IeMeHaTa KOj! YKa3yjy [ja je CBeJjoYerbe HEeMOy3/1aHo MM YaK JIa>KHO,
a IpyTo je Kperpame KOMIIO3NIIMje YNIeHNUIIA 1 IIPOIleHa CaITACHOCTY CBefloverha ca
YMHeHNI[aMa Vi BbUXOBO TeCTUPame y CKIay ca CTaH/ap/iuMa JOKa3/Bamba.

Y HacTaBKy hemo ykasatyu Ha Heke CIIelIUIIHOCTH JbYICKOT PaKTOpa I eTNCTeMO-
JIOLIKYUX OTpaHNYerba Ipef Me)yHapoIHUM KPUBUYHUM CY/IOBUMA.

247 Kapardis, op. cit., p. 26.

248 Mkynuh (2014), op. cit., cTp. 213

249 TIlerpuh, b., Komenmap 3axkona o kpusuuHom nocmynky — 0pyzo usmereHo u 00nyeHo usoarve, 1 Kimura,
Cry>x6enn muct, beorpap, 1986, cTp. 443.
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2.6.2. Cee00k Kao 0cHOBHO 00KA3HO CPeOcme0 nped mehyHapoOHUM KPUSUHHUM
cyoosuma

[Mocrymax mpen IMT-oM je 610 KapaKTepUCTUYAH IO TOME LITO CY TYXKMOLY yI/TABHOM
M3BOIV/IN JOKYMEHTAIMOHe oKa3se. Pa3nmosu 3a oBy mpakcy 6unm cy gBocTpykm.>*’
ITpBo, Ty>Xuouu cy 6unm yBepeHn ga 6u cBefjouerbe XpTaBa MOIJIO [ia Ce IPOTyMadn
Kao IIPOIaraH/ja, ITo 6U yMamuIo 3Ha4aj OfiTyKe CyZIa, Kao MCTOpMjcKor 3amnuca. pyro,
UCIIUTUBabe CBEfIOKA HYje 6110 HEONIXOJHO, jep je HallMCTIYKa B/IaCT II0Ka3nBaa
¢daHaTMuHy nocBeheHOCT 3amncuBamky U eBULEHTIPAY, TAKO Jia je n3a cebe 0OMMHY
IOKyMeHTOBaHy Ipaby 1 3a Ty)mola Hije I0CTO0jao 60/bY MaTepyjasl 3a JOKa3MBalbe.

JlaHam sy Ty>Xuony rpex Mel)yHapogHIM KpMBIYHIM CyTOBJMA He MOTY Jia pady-
Hajy Ha IoKas3e CIMYHe CKIaAMIITIMA JOKyMeHTalllje, KOjy je n3a cebe 0CTaBUO HAIlM-
CTMYKY pe>XxuM. PaToBu Koju cy ycnennnu, 6unu cy cnabo gokymenrosauu. Ha oy
unmweHniy ykasyje u ICTR y npenmery Kayishema and Ruzindana.*' Cnaba moxymeHTO-
BaHOCT CaBPEeMEHNX PaTOBa je AeMMIYHO ITOC/IeUIIA jadaba PEeKMMa JbYICKMX ITPaBa,
MebyHapogHOT KpMBIYHOT IPaBa, Kpenpama Mel)yHapoHIX KpMBUYHUX CY/IOBA, KA0O
U CBECTU O 3a0paHM HeKa>KibUBOCTH. CTOra, apXUTeKTe CaBPEeMEeHIX 3/I04MHa HUCY
OCTaBJ/baJIy MJCaHe TPAroBe o0 37104MHMMA. [buxoBe Hapenbe cy 06M4HO 6ule ycMeHor
TUIIA, a INHNUje KOMaH/IOBala 3aMar/beHe, y3 HaMepHO IpeK/Ianame BOjHIX, TapaBoj-
HUX ¥ IONIMIMCKUX CTPYKTYypa.

Ca ppyre cTpaHe, Me)yHapogHU KpUBMYHM Cy[0BY QPYHKIIMOHNIIY Ha OCHOBY
capajme ca fipkaBaMa. Ty>XMoIu He MOTy CaMOCTA/THO Ja yhy y p>KaBHe opraHe u
apxmBe ¥ IIpey3My IOTPeOHy JOKYMEHTAI!jy, Kao IITO Cy TO YYMHU/IN CaBe3HIMIKN
Ty>xmonyu y Hemaukoj mo oxkonuamy Jlpyror ceerckor para. CTora, 4ak 1 yKOIMKO pese-
BaHTHA JJOKYMeHTallMja IIOCTOjH, He IIOCTOjU CUTYpaH MeXaHU3aM KOjyu OU Ty>KMOITy
rapaHTOBAO HEHO NpubaBbame. VIcpaBHO ce y Teopuju yKasyje ga cy HupHOepuIka
cybema nmpaBHO, TeOpUjCKM ¥ HOPMAaTUBHO yTeMe/blIa JaHaIllba cyhema, ann fa oHa
UIIaK HIUCY ITOYMBaJjIa Ha ICTOM JOKAa3HOM MOJe/y Kao JaHaLIbU CyLOBU.>?

Y HefloCTaTKy JOKyMeHTaluje Koja 6u HOCTy>K/Ia Kao A PHY TPar O 3/I04MHUMA,
MehyHapomHM KpMBUYHY CYIOBU Ce OC/Iambajy Ha CBEeOKe Kao JOKa3HO cpeacTBo. CaB-
peMeHa cyhema mpes; MehyHapoHIM KpMBMYHMM CY/IOBMMA IIOYNBajy Y Hajsehoj Mepn
Ha CBefloYeVIMa OYeBU/IAIIA, PYTUX CBEOKA, a/IM M eKCIepaTa. YOoOyajHM eKCIIepTn
Ha OBMM CyhemuMa ffonase U3 pasHuUX o6macty GopeHsyKe, ay 1 13 00/1acTy KOMaHTHe
CTPYKType, KOHKPEeTHUX BOjHUX dopMaluja 1 HaopyxKama. Kako 61 ce nojegHauHu
37I09MH CMECTHO Y IIMPH VICTOPUjCKM KOHTEKCT, Ipef; MehyHapogHM KpUBUYHIM

250 Sander, B., “History on Trial: Historical Narrative Pluralism Within and Beyond International Criminal
Courts”, International and Comparative Law Quarterly, vol. 67,2018, 547-576, p. 553.

251 Prosecutor v. Kayishema and Ruzindana, ICTR, Case No. ICTR-95-1-T, Judgment, May 1999, para.65.

252 Combs (2010), op. cit., p. 11.
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CYZIOBMMA I10jaB/byjy Ce UCTOpUYApH Kao moceOHa BPCTa eKCIEePTCKUX CBefjoka. JJok
CBeZIOLIM CBefj0Ye O YMIbeHMIlaMa HelIOCPeJHO Be3aHNM 3a KOHKpeTaH forabaj, ncro-
pUYapu Ipy»Kajy MHTepIIPeTaTUBHY OKBYUP YHYTap KOjer Te YMibeHNIle JoOujajy cBoje
UCTOPUjCKO 3HAYEbe.

Kako ce mehyHapogHM KpMBUYHY IOCTYIIIIN YITIABHOM OC/Iambajy Ha MICKase CBEfIOKa,
Kao Ba)KHO HaMmehe ce muTame NOY3aHOCTY U KpeAMONINTETA CBEIOKA I IBIXOBOT
cBeiovema. IToBpx cBera, Tpeba yKasaTy Ha YMIbEHUIY 12 je 3aCHUBaIbe YN IbeHUTHOT
CTama caMo VIV IIPETEXXHO Ha CBEOYEHIIMA, eMCTEMOJIONIKY PUSIYHO, Oynyhi na je
CBefloYerbe MOJIOKHO OPOjHMM KOTHUTUBHUM ¥ COLIMja/THUM AVICTOP31jaMa, Te Ipef-
CTaB/ba HENOY3/laH fokasHM MaTepujaa. O oBoM peHOMeHY CBefjode U Pe3y/ITaTi pajja
aMepuuke HenpoduTHe opranusanmnje ,Innocence Project, koja ce 6aBu nopnsamem
cBecTy 0 mpobnemuma KpuBuaHor npasocyha y CAJl n npyskamweM ImpaBHe momohu
HerpaBefgHO ocybeHum muuuma, npumeHoM [JHK ananuse HakoH IpaBHOCHAXKHOCTYU
npecyze. Ilogaun koje 06jaB/byje oBa opranusanmja ykasyjy fia je y 3HauajHOM IPOLIEHTY
MOHMIITEHNX OCYy/ia OTpellHa ueHTI(UKaIMja O CTpaHe OYeBy/jalla IpefiCTaB/baia

K/ByYHM JJOKa3.>

2.6.3. Koenumuete cnocobnocmu céedoka

Kom6c, kxoja ce 6aBuna nurameM yTBphrBama unmennna npex ad hoc rpubynamima,
yKasaja je Ha 3Ha4ajHy IPeNpeKy yTBphUBarby YnbeHNIa TOKOM KPUBIYHUX IIOCTY-

IaKa, a To Cy 00pa3oBHY AePUUNUTH U KYITYPOIOLUIKA pasniosn.’*

IMopcehajyhu na
Cujepa Jleona uMa cToIly IMCMEHOCTH OF caMo 35%, a Pyanna mame o nBe TpehuHe,
KoMm6c¢ je 0BO McTaK/1a Kao HAPOUUT IPO6TIEM, C 003MPOM Ha TO Jja CBEJOLIM YeCTO HIUCY
3HAJIM MOfIaTKe KOjy Ce OFHOCe Ha IbMX caMe, a KaMOJIM 32 CBeT OKO WbIX. Tako, cBefionn
HIICY MOITIN [ Ofipefie JaTyMe, Tpajabe U YAa/beHOCT, f1a [1ajy HyMepudKe IpolieHe, HUTU
fla pasyMejy IBOAVIMEH3MOHAIHE perpe3eHTannje (kapre, Mate).”> OBu geuuntu cy
TOBOAWIV IO Ipellaka y pelponyKIjy ¥ MHTepIpeTanyju cehama, ITO je CyIpoTHA
CTpaHa CKJIOHA Jja KBa/lMn(UKYyje Kao Jlarambe Y HeKOH3UCTEHIIV]Y Y CBeIOYelby, Te Jja
TaKBe CBefloKe fuckpenutyje. Takobe, Hekasja TOKOM MCIIUTUBaba MOXKe Ce IeCUTH fia
CBEJIOK He CAOIIITY HeKy Ba)KHY MH(POPMAIN]jy, a1 He 3aTO LITO XKe/IN Ja je cakpuje,
Beh 3aro 1mITO He pasyMe nuTambe UM OYeKyje fa Ty MHPOpMaLujy Tpeba ja CAaoIIITH
Ka0 OfiTOBOP HA HEKO [IPYTO MUTambe.

Ha xoruuTuBHE CIOCOOHOCTM CBEIOKA YTIYe BpeMeHCKa AMCTaHIIa n3Melhy 3mounHa
u cybema, Kao U YMHEHNIIA []a CY CBEJOI OOMYHO Y BMIIIe HAaBpaTa MCIIUTUBAHMY, Off

253 The Innocence Project, Annual Report 2006, 13. [JoctymHo Ha: https://innocenceproject.org/news/2006-
annual-report/.

254 Combs (2010), op. cit., p. 100.

255 Ibid., p.23-38.
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CTpaHe pasIMYUTHUX OpraHa. YjegHo, IPOTOK BpeMeHa je noBehao MoryhHoct fa cBe-
JIOIV IIPYIMe BEeNMKY KOMMYMHY IIOTeHI[MjaTHO MCKpUBIbYjyhux madopmManmja Koje ce
OlHOCe Ha 37104MHe 13 npountoctu.”*® Kako ce pagn o 37104MHMMA KOjU Cy IpeIMeT
IyTOTpPajHMX jABHUX PacIpaBa, KOje MOTY OMTH IIPUCTPAcHe I/IM MaHUITY/TIaTHBHE, MOXe
fia jobe 7o Tora a CBeNOILM BpeMEHOM PEBUAMPAjy CBOje MICKa3e y yBepemwy /i TOBOpe
uctuny. OBaj peHOMEH je ToOPO MO3HAT Y IICUXONOTU)H, jep CY AelleHuje UCTPaKBarba
nokasare fia mHdopMaIuje HakoH forahaja, moce6Ho Kafa cy ooMamyjyhe, mory mpo-
MeHuTH cehama Ha ipyre fieTajbe 0 K/byuHUM jorahajuma. EMnupujcka ucrpakusama
y ncuxonoruju namhera mokasyjy aa nHpopmanuje npuMbeHe HakoH gorabaja mory
OuTY MHKOpIIOpUpaHe y opurnHanHo cehame, fonymwyjyhu ra uinm Memwajyhu, nonexkas
U Ha IpaMaTUyHe HaunHe.”’ Y NOCTKOH(QIMKTHUM APYLUITBYMA Ca «IeCTPYKTUBHUM

HOTEHIIVja/IOM HepellleHe IIPOILIIOCTI», >

IZle CBaKa CTPaHa MIMa CBOjy MICTHHY, OBaKBa
0jaBa je yecTa.

Cybema npep MehyHapogHIM KPUBUYHMM CYIOBUMA Cy AYTOTPajHA 1 IOApa3yMe-
Bajy Be/uKM Opoj cBefjoKa Koje Tpeba MCIIMTATH U Ca)KeTH BeMNKY OpOj YnbeHNuIa u
yTHUCaKa Koju Cy IPOMCTEK/IN U3 TUX UCIUTUBamba. CTora ce MoXKe HOCTaBUTH U MUTAlbe
KOTHUTMBHE CIIOCOOHOCTY CyJa fia Kpelpa KOMIIO3UIIN)y YMbeHNIIA 1 TPOLIeHN Caryac-
HOCT CBeJlouera ca YMbeHNIaMa, a IIOTOM M3BPIIN BIXOBO TeCTUpambe y CKIaly ca

CTaHIapAMMa JOKa3NBamba.

2.6.4. Cmpec u mpayma sxpmasa

Cybema npen MehyHapogHUM KpUBMYHMM CyJOBMMA OOMTYjy MCKa3)MMa O CTpaxo-
TaMa TeIIKO 3aMUCTVMBIX pasMepa — MAaCOBHUM yOMCTBUMA, My4YemIMa, 3aCTPaIlIn-
Balby, IPOTOHY IIMBIUJIA, CUIOBAIbMIMA M CEKCYaTHOM 3/10CTaB/bakby. CTOra je HeOIXO/[HO
ca 1oce6HOM Na)kKEbOM pasMaTpaT KaKo IMPaBHY MOJIOKaj )KPTBE, TAKO U CBEJOYeHbe
XKPTBe Kao JOKa3HO CPEICTBO.

Cehame je camo 1o ce6u pparniHo, ycies OMONOMKNX, PU3NONOMKNIX M KOTHUTHB-
Hux nporeca. Kop sxprasa 3nmounna Moxe fia fohe no passoja [ITCII-a, koju HermocpegHO
yTude Ha yHKuujy cehama, crBapajyhu pasnuke nameby HeyTpamHuX 1 TpayMaTCKMX
cehama.” Heyrpanna cehama ce ogHOCe Ha jorabaje y >KuBOTy ocobe Koju HUCY IOBe-
3aHM ca u3jnaramweM Tpaymu. Tpaymarcka cehama, ca gpyre cTpaHe, OffHOCE Ce Ha caM
norabaj TpayMme, Koju ce y paTHUM OKOJTHOCTMMA Hajuelnhe Besyje 3a er3uCTeHIMjaIHy
TpayMy. YIIpaBo TpayMaTcKo cehame Moxe JOBECTH 10 IUCOLMjAaTNBHE aMHe3uje KOf
Xprasa 1 apyrux nopemehaja namhema, ykmyayjyhu u npobneme konuenTpanuje.s

256 Ibid.p.16-17.

257 Wells, G. L., Loftus, Eyewitness Memory for People and Events, p. 621., foctynHo Ha: https://www.zx.net.
nz/~david/University/PSYC305A/Readings/WellsLoftus_EyewitnessMemory.pdf

258 Clark, (2009), op. cit., p. 425.

259 Sparr, L. E, Bremner, J. D., “Post-Traumatic Stress Disorder and Memory...”, Journal of the American Acad-
emy of Psychiatry and the Law, vol. 33,2005, 71-78, p. 76.

260 Ibid., p.75.
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ITpu mporeHN cTarma )KPTBE U BbeHUX CIIOCOOHOCTH pelpofyKoBama gorahaja Huje
Off 3Hauaja CTaB )KPTBe O HUBOY I0XKIB/beHE TPayMe, jep OH He Mopa Jja I0Kake CTBApHO
crame, Oynyhnu fa ce Hekaga TpayMa mmoruckyje. Tako, ICux0m1031 Koju €y Ounm aHra-
xoBaHn y npeamery ICTY, KoHcTaToBamm cy #a je )XpTBa CUIOBama, Koja je TBpAUIA
7la HUKafla Huje MoTUCHYyIa cehama, jajla HEKOMKO PasINYNTUX CBeJlouetba Y KOjuMa
je Ha pasnIM4NTe HauMHe OonucyBasna Gu3NIKe KapaKTepPUCTHKe JIUIIA Koje je CU/IoBa-
10.*! Takobe, y ncuxonoruju je mpumeheHo fja >KpTBe yecTo Melajy cehama Ha morabaje
KOjJ ce HUKaja HUCY foropunnu ca cehamyuMa Ha cTBapHe forabaje, kao u fja Meajy
HorpenrHe naeHTUMKaIje OYeBUala ca TAYHNM UAeHTUMUKAMjaMa odeBMaa. s

I[ToBpx cBera, y mpakcy MehyHapoHIX KpUBIYHIX CYIO0Ba, TOKA3a/10 Ce f1a CBeJOLN
00MYHO He pas3yMejy y/Iore y CyJHUIIN 1 IPOLECHY ,UTrpy" nsMeby cyna, Ty>xmorna u
Opannona. He pasymejy Tok 1 dase ocTyIKa, Ko 1 3aLITO Off IbJX y3MMa U3jaBe, HUTU
3alTO M3jaBe fajy Bulle myTa. Takobe, cBako cBeouee JOBOAM O peTpayMarusanyje
U CeKyHJapHe BUKTMMu3aluje xprae. CBe Cy 0BO pas3nosn 300T KOjuX XXPTBe UCIUTH-
Bambe MOTY I'a JOKMBe Kao Buj TopType. Tako, Ha cyhemwy y npenmery Niyitegeka cBemox
je, y TOKY MCIIPITHOT UCIIUTUBamba, PEKao Ja je YMOpaH 1 OHecBecTno ce.’®’

V3 HaBefeHOT ce IOCTaB/ba IUTAMbE Ja I CY[JOBJ MOTY Jia IIPEIIO3Hajy HeraTVBHI
YTHUIIAj CTpeca Ha MeEMOPH]jY, EePLEeNINjy ¥ MHTEPIpeTaLlijy MeMOpHUje CBef0Ka, Kao
U Ja 11 ¢y O6pojHe IpoliecHe 3allTUTHE Mepe CBeJloKa JOBO/bHE Jja CIIpede HeraTuBHe
edekTe OBaKBUX CBeJj0YeHa?

2.6.5. IIpucmpacuocm céedoka

Ynpkoc MHAMBUAYANM3anMju KpUBNUIle, cyhema npen MehyHapogHUM KPpUBUYHIM
cynosuma Mmeby monenaBHO 3apahenyM cTpaHaMa 4ecTo ce He JOXKMB/baBajy ce Kao
cybema nojegunny, seh konextusurery. Crora he Heky cBefjOIM IIOCTY K JOXKMBETU
Ka0 MOPaJIHO CyOo4aBarbe Ca KOJIEKTMBHOM HEMPaBIOM, IITO MOXKE YTUIIaT Ha IUXOBY
HepLeniyjy u nuTepnperanujy gorahaja. Ilojenuuu ceepory npucrynuhe HocTynky y
yBepemwy Ia MMajy OIpaB/laHO IIPaBO Ha IPUCTPACHOCT Y KPMBUYHOM IOCTYIIKY IIPO-
TUB OHOT'a KOjU je HaJ] 'PYIIOM M/IM HapOJIOM, KOMe CBEJJOK ITPUIIaJia, M3BPIINO 3/I0YMH.

IIpucTpacHOCT KOja MpoMsuIasy U3 KOJMEKTUBHOT UEHTUTETA CBEJJOKa MOXKe ce
pedriexTOBaTU Ko MPUCTPACHOCT Y KOPUCT OKPUB/bEHOT VIJIU IPUCTPACHOCT Y KOPUCT

264

>kpTaBa. [Ipumep npsor je npegmer Limaj*** y KoMe je Cy; KOHCTaTOBAO MTOCTOjabe

aTMOC(i)epe 3acTpallyBaiba CBEOKA U yKa3ao [a JIOKa/ITHU OPYITBEHU U ITOINTUYKN

261 Sparr, Bremner, op. cit., p. 71.

262 Wells, Loftus, op. cit.

263 Combs (2010), op. cit., p. 145. Niyitegeka transcript, Aug 29, 2002, at 145.

264 Prosecutor v. Limaj, Haradin Bala and Isak Musliu, ICTY, Case No. IT-03-66-T, Judgment, Trial Cham-
ber, 30. November 2005, para. 13.
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KOHTEKCT MO>Ke yTUI[ATH Ha IOY3/1aHOCT MCKa3a, yK/by4yjyhu 1 1mojaBy HefocmeHOCTI
VIV M3M€HA paHMjuX usjaBa. IlocToju cnmvan npuMep U Ha CTpaHu XpTaBa. ['pyma npe-
uBenux Tyrcuja okynuna ce y opranusanumju nog Hasusom IBUKA, a 3a oBy opranu-
3alMjy Cy CBEeIOLY HaBOJVIIM Jia je OfTOBOPHA 3a MakHe U pabpukoBane ontyxobe.*

ITocToje u ApyTryt MOTHBY 3a IIPUCTPACHOCT U JIAXKHO CBefloderbe. Tako CBeJOK HeKajja
JTTa>KHO CBEeJJ0YM KaKo 01 130eTao COICTBEHY OfTOBOPHOCT, IITO je YecT Caydaj Kazia
HIDKePaHTMpaHy IPUIATHUK CBeJOYN IIPOTUB BUIIepaHTupaHor opuuupa. OBaj ¢peHo-
MeH je IIO3HAT Y IIOCTYTIMa IIPOTUB OPTAaHN30BaHMX CTPYKTypa. [IpucTpacHocT cBeso-
Jerba MOXKe OMTH IIOC/IeAVIIa U IIperoBapama paiu 3aK/byderba CIIopasyMa O IIPU3HAIbY
KPUBUYHOT Jie/Ia, Ko 1 IMYHIX aHVMO3UTETa KOj)i Y paTHUM OKOJTHOCTMMA MOTY OUTHU
HApPOYNTO M3PAXKEHI.

Kom6c¢ ykasyje 1 Ha efleMeHT pMHAHCUjCKIX HOACTHUIIAja cBeforuMa.>*® HaBonu fa
Ccy cBefonnma ucraahyBaHy TPOILIKOBM 3a IyTOBama 1 60paBKa y M3HOCHMA Of iece-
THUHe JI0 IIap JeceTHa JojIapa JHEeBHO, IITO je 3Ha4ajHO BUIIE Off OHOTA LITO Cy MOIIN
Jla ocTBape y CBOjUM fp>KaBama. Takobe, 6una um je o6e3behena u MeguimHCKa Hera,
KOjy He 61 Moru fa [obujy y cBojoj sem/bu. Heku cBeforu cy To pasymenn Kao mpu-
JIMKY 32 3apajy, I1a M je CBeJlouelbe II0CTaI0 IIPMMaM/bUBO, YCTIe]] Yera Cy ce HyAVIn
3a CBefIOKe 1 y BesM ca forabajima 1 muumMa o KojuMa BIX0Ba CasHama HIUCY 611a
peneBaHTHa. CBe HaBeJleHO YTULA/IO je Ha KBA/IUTET CBEflOYeHha.

2.6.6. Jesuk Kao npenpexa ymephuearwy uurveHUua U MAHUNYIAMUEHU eeKmu
KPUBUUHONPOUECHUX padtbll

MebhyHapopHy KpUBUYHY CYIOBU ieNyjy Y MehyHapoaHoj apeHy 1 ITpef \buMa je y yIo-
Tpebu jefaH My BUllle JOTOBOPeHKX jesuka. [To mpupopu ctBapu, cyhema ce ogsujajy
Ha je3MKy KOj! HIje MaTepIbM OKPUB/bEHMMA 1 )XPTBAaMa, @ HEPETKO HU Cy[iMjamMa HUI
Ty>xnonyma. bygyhn ma ce mokasu yrinaBHOM U3BOJe ICIUTUBAbEM CBEJJOKa, OBA YMIbe-
HILA y 70OpOj Mepy MOXKe Jia ITPeiCTaB/ba IIPENPeKy pasyMeBamby JoKa3a KOjy ce Ipey
CYJOM U3BOJIe U UMIbEHNIIA KOje U3 IbUX Ipousuase. Vako genyje a je ynora npeso-
AiMTala y mporecy cybema TeXHUYKe IPUpPOJie, Y CTBAPHOCTH je yIora IpeBOAMoLa
y u3Bobemy joKasa, a CJIeACTBEHO I HIXOBOj OLleHN, CYLITHHCKe mpupope. Crora je
IIPaBU/IHO 3allakambe: ,,He mosHajeM HMjegHOT Cyiujy KO He IIpU3Haje 1a ce Ha/lasu y
HOTITYHOj MUJIOCTY IIPEBOAMONA Y CYTHMIN > jep pasyMeBambe YMbeHNIIA 3aBUCU
0fI TOTa KaKo Cy Te YnibeHulie npeseeHe. IIoBpX HaBeleHOT, HECIIOPHO je [la Y OKBUPY

265 Prosecutor v. Nahimana et al.,ICTR-99-52-T, Transcript, 13 March 2003, para 34., cIM4HO CBe{0UM U
DM cBepok y ucrom npeamety Ha 93-96.

266 Combs (2010), op. cit., p. 139.

267 Wald, P. M., “Running the Trial of the Century: The Nuremberg Legacy”, Cardozo Law Review, vol. 7, 2006,
1559-1598, p. 1570.
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jesyKa OKpUB/bEHOT M )KPTaBa, MOT'Y /1a IOCTOje PasINUNUTH JMjATIEKTU U U3PA3U JTOKAI-
HOT KapaKTepa Koje YaK HY NPeBOfMIALl HYXKHO He pasyMe. Takobe, Heku jesuiyu He
II03HAjy pe4yy HEOIIXOJHE 33 Pa3yMeBahe KOHIIENTa IUTabha.

IlojenyHe KpMBUYHOIIPOLIECHE Pafitbe, IIOIYT YHAKPCHOT UCIMTHBAMA, CBEIOLMMA
KOjJ HUCY IPaBHUIIY MOTY [IEJIOBATI 36yH>yjyhe Y MAHMITYJIATUBHO. Y MOjeIHIM IIPO-
LIeCHUM CUTYyaljijaMa, cBeffony ocehajy HeMohHO fia Mcripyuyajy cBe IITO Cy HAyMWUIU U
1ITO cMaTpajy butHuM. Takobe, oHM YecTo He pa3yMejy UTama TY>KMOL[A MJIV Pasjiore
360T KOjiX Ce Ta MATamba II0CTaB/bajy, LITO JOBOAY 0 ocehaja HeCUTYPHOCTH Y TIOTTIENY
Tora Kako Tpe6a ogropoputn. [Intama 1 0ATOBOPY KOje CBEIOK CMaTpa BaXKHUM, He
MOPajy HY>KHO OMTY BaXKHU I TY>KIOLY, M OOpHYTO. Y TaKBUM CUTyaljijaMa, CBEJOK
MO>Ke fIa ce oceTy PPyCTPUPAHO MM YaK JIa OCETH Jia je a/aT y pyKaMa TY)XKIOIIa VTN
ozbpaHe, Te J1a HETOB MCKa3 CIy>K) MAaHUITYTATMBHUM CBpXaMa. MaHMITyIamuja goka-
3uMa Moryha je 1 TOKkOM IIpenosHaBamwa. Tako, y npegmery Ndindabahizi*®® Ty>xunary
je 3aTpa’kmo off CBefioKa fla IIPENo3Ha OKPUB/LEHOT Y CYJHMUIIM, MAKO je OKPYMB/beHN 6110
jemuHa ocoba 1pHe 60je Koxe O6e3 ImepyuKe WM FPYyTUX O3HAKA IPUIIAHUIITBA IIPABO-

CYRHOj mpodecuju.
2.6.7. Kynmyponowxu enemenmu Kao npenpexa ymephuearwy ucmune

KyHTypO}IOIHKI/I €/IEMEHTN HUCY 3aHEMap/bMBI Y IIOCTYIILIMIMA IIpEN MebyHapOI{HI/IM
KPMBUYHIM CyJOBJIMA 1 MOTY Ce IIocMaTpartu y Tpu paBHu. IIpBa ce ogHOCH Ha KynTYypO-
JIOLIKe CIIeLNpUIHOCTH U pas/MKe Koje mocToje Mehy npunaguummma sapahennx rpyma.
Jlpyra ce TM4e KyNTypONOIIKNX pasnuKa n3mMel)y cymuja u Ty>kmmana, Kao IpumagHuKa
APYIITBEHNX eI1Ta, MAXOM U3 3aIIaIHUX 3eMajba MU 00Pa30BaHNUX Y eBPOIICKOj TPajy-
IIVjU, X KYJITYPHOT OKPY>KeHa OKPUB/bEHNUX, )KPTaBa U cBefjoka. Tpeha ce Tye ogHoCa
JIOKaJIHe 3ajelHNIIe IIpeMa IIPaBJIN ,HAMETHYTO]j CII0/ba’, M3BaH JIOKATHUX KY/ITy PHUX
obpasaiia uctuHe 1 npasfe. Tako KynTyposnoke pasnuke n3Mely sapahennx rpyma
TOKOM CYZCKOT IIOCTYTIKa MOTY JOOUTH joI uspakeHuje edexTe, JOK CyAuje 1 TYXKI-
oLV KOjy1, IO IPUPOAM CTBAPM He yJIase y KY/ITypPOJIOIIKe clieup4HOCTY 3apaheHnx
3aje[JHNIIA, TEIIKO MOTY Jia pa3yMejy mb1X0B MehycoOHM OHOC 1 KOHTEKCT O KOMe ce
y IOCTYIIKY cBefoun. KyaTyporolKko HepasyMeBame M OTeXKaHa KOMYHUKAIM]ja IIPo-
Ry0/byjy eMUCTEeMOIOLIKY ja3 Ha YTy Ka CIIO3HAjU UCTHHE.

Kynrypa je chepa y K0joj ce 00nMMKYjy MEeHTUTETH 3ajefHULIe, HallMje, TPYIIe U Moje-
nuHana. Kynrypa Huje mpocra unmbennia, seh 1eo njeHTUTETa OjeHaLIA KOjIIMa ce
CyAu, XKpTaBa, a/lu 1 3ajefHNIIe pasopeHe cykobuMa. HepasymeBarme Ky/ITypOIOmKIX
crienpUIHOCTH 3ajefHNULIe OTeXKaBa CYAy U TY>KMIALITBY pasyMeBarbe YNIbeHUIIA U

268 Prosecutor v. Ndindabahizi, Case No. ICTR-01-71-T, Judgment, Trial Chamber I, 15 July 2004, para. 157.
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KOHTEKCTa 3a KOju ce uMmbeHuIe BexXy. [lpumepa papgy, Ha cyhewy Mnaouhy*® tyxu-
Te/bKa je ynuTasna cefoka Kameranosuha a mu je mmuHo nmosnaBao Kynnna 6aHa,
6ocaHckor 6aHa 13 12 Beka. Vako ce paiuio 0 O4MI/IETHOj OMAIIIIM Y TyMadelby MICKas3a
CBEJJ0Ka, 0Baj TY>KM/IAYKM TIOTE3 je y jABHOCTHU NMEPLUINMPAH Kao HepasyMeBalbe 1 He3a-
MHTEPECOBAHOCT 3a KYITYPHM KOHTEKCT JPYIITBA O 41jOj UCTOPUjU C€ IIPeJ, CYAOM
pacmpasspa. Ca gpyre cTpaHe, KOJ IPUIIAJHNKA CBUX 3apaheHux cTpaHa n3assao je
IOCMeX IIpeMa XaIllKOM pasyMeBalby KyAType I UcTopuje Hapona bocue u Xepuerosnne.

Kom6¢ ananmmsmpa Heke off Ky/ITYPOTOMIKNX CHeUPIIHOCTI Koje Cy ce IToKasase
HAapOYMTO BaXKHUM Ha cyhemwnma. Tako, ykasyje Ha mocrojame Tabya y KyITypu Koju
MOTy OMEeTaTH CBeJJoOKa TOKOM CBeJI04€elba, ITO je HAPOYMTO BUI/BMBO KaJia ce Jajy
MICKa3M KOji cafip>ke efleMeHTe cekcyanmHocTi.”” [ToToM, ykasyje Ha UMIbeHNUITY Aa je ¥
HEKVM JIPYyIITBUMA 3a6pareHO NpMYambe 0 MPTBUMA, Kao I JIa Ce IPMYabe O HaCUIbY
CMaTpa IO3MBakbeM Jla Ceé Hacu/be BpaTy, IITO je KOJ, IOjeJMHIX PYaHICKUX CBEJOKa
BOJV/IO Ka BeoMa KOH(Y3HMM JMICKa3MMa y KOjiiMa HYICY XTe/N Jja CBeflode O CAMOM YMHY
Hacwmpa.””! Takobe, Ty)Xumauky IJIaH [a CIPOBeAy JOKA3HY pajiiby Iperno3HaBama, ¥
HEKOJIMKO HaBpaTa je MOIIA0 IO 37Ty, M3 Pasjiora IITO Cy OpPOjHM PyaH[CKM CBETOIN
oz6unn fa naeHTNOUKYjy OKPMB/bEHOT IT0Ka3yjyhy Ha mera, jep je Taj 4YMH Y IBUXOBOj
Ky/nTypu 3abpamen.”? JegHo of HajHeoOMuHMjuX cyhemwa npex mehyHnapoguum kpu-
BIYHVM CY/IOBMMa 6aBI/IO Ce TEMOM HATIIPUPONHUX CHUIA Y KOjy Bepyjy MpUIafHUILII
nokanHe Kynrype. SCSL je y npegmery npencrasHunuma CDF- y (mapaBojHa ¢popma-
nuja LluBunHe cHare ogbpaHe), cac/yIIao 3Ha4ajaH 6poj CBefloKa KOju Cy CBE[JOUMIN O
PUTYaTHUM llepeMOHMjaMa y KojuMa cy Huupanuny npunagauny CDF-a, a koju cy
IIOTOM HaBOJHO IOCTajay MMYHM Ha METKe KOH3yMMpPambeM UM IPUMEHOM OKYIIT-
HIX JIEKOBa.”"?

MebyTum, mocrojanu cy 1 MOKyIIaj) ia ce KEbJ>KEBHYU TEKCT MHTEpIpeTypa Kao
JIOKa3HY KOHTEKCT, IITO Ce y HEKMM JIeTIOBMMA jaBHOCTY CMATPAJIO 37I0yTIOTPpe6oM erte-
MEHaTa KYJIType€ paan IIOCTM3akba TYKM/IA9KNX N/bEBA. TaKO, TYy>XUTE/bKa ryCTaBCOH
je Ha cybemwy Kapanuhy, npunnkoM ncnnrusama cBefioka UTUpana CTuxose us ,,lop-
CKOT BMjeHIIa", yKa3yjyhu fa je Ta moema, HacTana 150 rogyHa paHmje y pyTUM UCTO-
PYjCKVMM OKOTHOCTVIMA, IIPEeJiCTaB/bajia MO3MB HA €THIMYKO MCTpeb/berbe MyCIMaHa
TOKOM parta y buX feBefeceTux roguna. >

KynTyponomku eneMeHTy Cy 3Ha4ajHM M Ca CTAHOBMIITA THIIA KPYBUYHOIIPOLIECHOT
cucreMa. [Ipam671 ykasyje a je TpaHCIUIaHTanMja foMaher 3arafHOr KpUBIYHOT IIpaBa

269 JocrymHo Ha https://nlinfo.rs/region/a35249-Sa-sudjenja-Ratku-Mladicu-Da-li-ste-poznavali-Kuli-
na-bana/

270 Combs (2010), op. cit., p. 74.

271 Ibid., pp. 83, 89.

272 Ibid.,p.92.

273 O osome Bupgetn Bute y: Kelsall, T., Culture Under Cross-Examination: International Justice and the
Special Court for Sierra Leone, Cambridge University Press, Cambridge, 2009, p. 105.

274 JlocrymHo Ha https://www.icty.org/x/cases/karadzic/trans/en/140212ED.htm
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y MelyHapomHM KOHTEKCT 3aCHOBaHa Ha IITeTHO] GUKILIMjI [a CY 3aIaTHN IPABOCYTHA
MOJJaTUTET! BPEJTHOCHO HEYTPA/THU M YHUBEP3A/IHN, @ HACYIIPOT TOME, OHM 3aIIPaBO
Iy6OKO KY/ITypHO ycmoB/beHN.”> KOpoH yro3opasa fia ajjBep3njanHe CUCTeMe Kapak-
Tepuiry 6pojHa UMIUIMIIMTHA OYeK1Baba Off CBEJJOKA, YK/byuyjyhy 1 mpeTHocTaBKy fa
CBeJIOLM MIMajy OCHOBHA IIpefI3Halba O CY[ICKOM ITOCTYIIKY 1 je3uKy cyaHue.””® Komb6c
yKasyje na Mel)yHapoHO KpMBIYHO ITpaBo MOYNBA HA IPOIle/lypaMa 3alafHoOT CTHIa,
Koje TIofipa3yMeBajy M3BeCHa OYeKMBalba y Ioraeny yrephusama uynmennna. Mnaxk,
MHOTA OJf OBMX O4eKNMBamba ¥ IPETIOCTABKI, KOji Ce MOfIpasyMeBajy y CyACKUM IIpO-
IlecyMa 3alajIHoT CTHU/IA, He IIOCToje Y Mel)yHapoHOIIpaBHOM KOHTEKCTY.””

YKO/MUKO ce MMa Y BUJY YMIbeHNIIA [a CY OKPUB/bEHN 1 CBEJOLIV TOMAsVIIN 3 3eMasba
KOj/Ma je ajJIBep3UjaTHI CUCTeM CTPaH, MO>KeMO 3aK/bYYIMTH Jja OHI HIICY MOIJIN JIa pas-
yMejy TOK IIOCTYIIKA I Jla M je TaKaB IOCTYIaK 610 KyITYpPOJIOMIKY HEIPUXBAT/bIB.
ITpen ICTY ce cyanno nmuiyma ca moppydja 6usiie Jyrocnasuje y K0joj ce 3aCTyI/beHa
KOHTVMHEHTATHOEBPOIICKA ITpaBHa Tpaguiyja. CTora ce ca mpaBoM MOIJIO IIOCTaBUTHU
I Tambe KOMMKO CY OKPVIB/bEHN U IbIIXOBU 6paHI/IO]_U/I, KOjI/I Cy JOLIN 3 UCTOT ITPaBHOT
CMCTeMa, MOTJIN Jia pasyMejy ApyTauuji MOI0Kaj OKPUB/bEHOT U IpyTa ,IIpaBIIa Urpe".
ITpumepa papu, Epnemosuhes 6pannai, IOHUKAO Y IPaBHOM CUCTEMY Ifie IIperopa-
paHa IIpaBJia Huje [OCTOjasa, U3pasuo je u3HeHahemwe unmwennoM fa je Epgemosnh
ocyben 6e3 cybema, HaBogehu ga weMy, Kao IpaBHUKY HUje IO3HAT MHCTUTYT CIIO-
pasyMeBama, a Jja je pM3Habe OKPUB/bEHOT 010 IIpe 13pa3 MOPAIHOL, @ He IPaBHOT
CTaBa HBEroBOT KIujeHTa. >’

HajcHa>kHMjy KpUTUKY pajja Meh)yHapOIHMX KpMBUYHMX CYOBA U3 yI/Ia IATAba
Kynrype ganu ¢y npunagauny TWAIL?” reopujckor npasua y MehyHapopHOM npasy.
Yxasyjyhu Ha eBporieHTpUYHY Ipupoay MehyHapogHe KpUBIYHE IIpaBje, OHM IIPENC-
nuTyjy MoryhHocT MehyHapomHNX KpMBUYHMX CYHOBa /Ia pa3yMejy TOKalHe Ky/ITy-
pornouike KoHTekcTe. Tako, MyTya Kpenpa TpogumeHsnonanuy SVS (anspax — KpTBa
- criacuian) Metadopy /bYACKMX IIpaBa y K0joj Tejla 3a 3aITUTY JbBYACKUX IIpaBa, Ia I
MebhyHapoHY KpUBIYHY CYIOBY TeXe Ja 3ay3MYy Y/IOT'y CIIacHOLa KOju fieyje y OKBUPY
ceTa Ky/ITypOJIOIIKY) 3aCHOBAHMX HOPMM M IPAKCU 3aCHOBAHMX Ha TMOeparTHOj MUCIIN
u ¢punosodnju,’*’ HermosHATUX KYJITYPHOM OOpacly JPYLITBA Koje TeXe Jia ,CHacy .
CnraHo, anTponosnor npasa Jlonrman ykasyije fa je ICTR y pyanpckoj 3ajeqanim 6uo

IIO)KMB/bEH K0 CTPaH, HOCeOHO U3 pasjiora WITO je 6110 GpUIMYKY y/a/beH, a ¥ MOCTYIILN

275 Drumbl, M. A,,“Collective Violence and Individual Punishment”, Northwestern University Law Review,
vol. 99, no. 2, 2005, 539-610, p. 551.

276 Cordon, I. M., Goodman, G. S., Anderson, S.J., “Children in Court,” in: van Koppen, P.]J., Penrod, S. D.
(eds.), Adversarial versus Inquisitorial Justice: Psychological Perspectives on Criminal Justice Systems, Klu-
wer Academic/Plenum Publishers, New York, 2003, 167-189, p. 168.

277 Combs (2010), op. cit., p. 7.

278 Tochilovsky, op. cit., p. 378.

279 TWAIL reopujcka mxona je ckpahennua 3a: Third World Approaches to International Law

280 Mutua, M., “Savages, Victims, and Saviors’, Harvard International Law Journal,vol. 42, no. 1,2001, 201-245, p. 204.
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cy 6wy BoheHn Ha IpyTuM jesurMa. YIpaBo 13 TOT Pasjiora pyaH/ICKO IPYIITBO ce
Bpaha Ky/ITyponouknM KopeHnma 1 Kpeupa T3B. gacaca CyfioBe, UMILIeMeHTHpajyhn
TIOKa/IHY TPAH3UIIMOHY NIPaB/y y KY/ITYpPOTOIIKM IPUXBAT/bUBOM MaHUPY.*"!

Crora, Kesican ncnpaBHO OCTaB/ba MUTakba — J1a 71 je CY[iCKa MHTEPBEHIIja 00K
Ky/ITypHOT UMIIepujanu3Ma; ja 1 MehyHaponHa kpusnyHa cybema Mory 3ajjoBo/ba-
Bajyhe QpyHKIMOHMCATY Y HEITO3HATUM KyATypaMa; KaKBY Cy M3IJIe[N /la BIajlaBiHa
IpaBa CTeKHe JIETUTYMUTET aKo ce MehyHaponHe MHTepBeHI[Mje HAMETHY JTOKaTHUM
KYJITypHUM BepoBamyMa I Ipakcama?>®?

2.7. CTpyKTypHM ¥ MHCTUTYIIMIOHA/THU TUMUTH MehyHapogHUX KpUBIYHUX
CymoBa

2.7.1. (He)capaowa opxasa

[Tocroje u gpyru ¢paKTOpM KOjU OrpaHMYABAjy eMICTEMONTOMKY QYHKIM)y cyaa. ITpu-
Mepa pajiu, IOCToje O6pOjHa UMYHUTETCKA OTpaHMYeha KOja OTpaHMYaBajy MM OHe-
MoryhaBajy oTKpuBatbe UCTHHE, a fepMHICAHA CY KAKO Y HAIIMOHATHIM IIPOINCHMA,
Tako 1 MehyHapogHMM JOKyMeHTMMa (CyBepeHM U IIedOBY Ap>KaBa, WIAHOBM BIAJe,
BYICOKM AP>KaBHY 3BaHMYHMIY, AUITIOMaTe ¥ KOH3ynu, MehyHaponuu ¢yHkumoHepn
u cyauje).”® Taxobe, mocroje n orpaHnyemna Koja ce ofHOCe Ha Ipy>kambe MehyHaponue
IpaBHe TIOMOhY y KpMBUYHMM CTBAapUMa, 2 Ha OCHOBY KOjUX Ce MOXKe OfOUTI IIPY>Karbe
nomohu y cy4ajy fia ce 3aXTeB OHOCK Ha MOMUTUYKO KPUBUYHO [IE/I0 WM Y CIy4ajy
fia 61 py>Kame IOMOhY OBPeM/IO CyBepeHNUTeT, 6e30eIHOCT, jaBHM HOpelaK WIn
Lpyre MHTepece Off CYLITHMHCKOT 3Hayaja 3a Ap>KaBy MOIMIBY.*

Ha normy mebynapopnor xpusiyaHor nmpaBocyba, oBo murame ce pedrexTyje Kpo3
HUTambe capajiibe Ap>KaBa Ha IPUKYIbalby JOKas3a.

MelynapoznHo nmpaBo He MO3Haje yHUBep3alaH CyACKU MeXaHMU3aM, HUTH yHUBep-
3a/mHM cucTeM npuHyfe. OBe 1Be KaTeropuje, 0CTajy 1 jajbe IpMMapHO Be3aHe 3a CyBe-
peHurter gpxxaBa. Ha MehyHapogHOM HUBOY ,,y aHAPXUYHOM CBETY CyBEepPEHUX, aln
Heje[IHaKMX U HeIIOC/YIIHUX Halllja, Be3aHNUX 1a0aBOM MPE>KOM HEeCIIPOBOAVBIUX yTO-

281 Longman, T, “An Assessment of Rwandas Gacaca Courts”, Peace Review, vol. 21,2009, 304-312, p. 304.

282 Kelsall, op. cit., p. 8.

283 Ilomyt orpannyer-a 13 beuke KoHBeH1Mje O AUMTIOMATCKMM OffHOCKMMa 13 1961. ronune, beuke KonBeH1Mje
0 KOH3Y/apHUM offHocuMa 13 1963. ropune, Konsenuuje o mpusuernjama u umynureruma Y H ns 1946.
rofivHe, 1 ToceOHNX offpen6u cratyTa MehyHaponHux cygosa momyT wiaHa 48. PuMckor craryra.

284 Orpanndema y npyxamy MehyHapopne nmpaBHe nomohn yrephena cy, nameby ocranor, unanom 2
EBporicke KOHBeHIIMje O y3ajaMHOj HoMohM y KpMBUYHIM CTBapyuMa 13 1959. rofiHe 1 WIaHOM 7.
3axoHa o MeyHapozHOj mpaBHOj moMohn y kpuBuaHNM cTBapuMa Perry6rmke Cpbuje.
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BOpa 11 00114aja, cCaMo II0CTOjambe jypUCAUKIH]je je 4yno.“**. YipaBo 360r TOTa, BETUKI
po6sieM Ha IyTy Ka MICTMHYU Ipef MehyHapoHIM KpUBIYHIM CYIOBUMA IIPEICTaB/ba
HeCIIpeMHOCT Ap>kaBa Jja capabyjy ca mehynapoguum kpusuaHuM cyposnma. Kako
mebyHapogHO KpuBIYHO npaBocybe menyje y BaHHaIMOHaMHOj cepn, OHO He pacIo-
Make HEIIOCPEeNHMM MeXaHu3Muma npunyjpe. IIpunyna ce ocTBapyje mpeko Ap>kasa,
a [I0CTOje IIpaBHM ¥ NOMUTUYKY HAYMHY KOjIIMa Ce ip>KaBe Ha TAKBa JIeJIOBambha MOTY
HIPUBOJIETI.

IMT ce HUje cyo4no ca OBUM IPOOIEMOM, jep je, Kao CaBe3HUUYKM CYJ|, MOrao 6e3
Behnux remkoha ga mpeysuma o6MMHY TOKYMEHTAIMjy U3 JpXKaBHMUX Y BOjHMX OpraHa
Hanucrtuyke Hemauke, Koju cy, 10 OKOH4Yamy para, OVM/IN IOf; KOHTPOJIOM CaBe3HNY-
K1X Bracti. Mehytum, oBaj mpobieM ce 1ojaBro KacHuje y npakcu ad hoc pubyHaia,
KOJ| KOjuX je mpubaB/batbe JOKa3a 3aBUCUIIO Off capajiibe U IOMONM Jip)kaBa y CKIajy
ca ywraHoM 29. CraryTta. Ha 1o06poBO/BHOCT y capa/iiby, IO IIPABUITY, He MOXe fla ce
padyHa, Toce6HO Kajja Cy MHTePecy TY>KMUIAIITBa UK OfOpaHe y CyIPOTHOCTH ca
UHTepecrMa Ip>kaBe Koja Jokase IIocenyje. Y TaKBOM CIydajy npeosnabyjy mHTepecu
np>xaBe. Takobe, np>kaBa Huje 3aMHTepecoBaHa f1a jaBHO Oy1y 06jaB/beHN JOKYMEHTHI
KOjJ MOTI'Y ia je KOMIIDOMUTY]Y.

Taxo, y npenmery bramkuh, XpBaTcka je TBpruna sa Mehynaponuu tpubyHan Hema
opmanrheme fja Cyau uam ofIydyje o leH!UM 3aXTeBIMa Y Be3! Ca HaIlMIOHaTHOM 6e3-
6enHomhy. [TosnBajyhm ce Ha ciny4aj Kpdekor kanana, XpBarcka HaBOJ Jia je IIpoLieHa
noTpeba HalOHaTHe 6e30eTHOCTY CBaKe pKaBe OCHOBHM aTPUOYT BEHOT CyBepeHN-
tera. [IperpecHo Behe je 3ak/byunsio fa fp>KaBa CHOCU TepeT 0Ka3uBakba IPUroBopa
U JIa He MOXKe IIPOCTO fla ce I0311Ba Ha 3aXTeB HaIlMIOHATHe 6e30eJHOCTI Ka0 OCHOBY
3a HeJJOCTaB/bambe JJoKa3a Koje je 3axTeBao TpubyHasn, HUTU Moxe 6MTH ocnoboheHa
cBOje o6aBe3e OMIITOM TBPAIOM [ je IheHa 6e36emHOCT yrpoxkeHa.”® Tpubynar je
3ayseo cTaB ja je CaBeT 6€30€HOCTH jeIVTHO Te/I0 KOMe je ITIOBEepeHa OITOBOPHOCT 3a
ofip>kaBame MehyHaponHOT M1pa u 6e36eJHOCTH, Te [a je[;JUHO TO TENIO MOXKEe Halo-
KUTY Ap)KaBaMa WIaHMIIaMa Jla ce IOBMHY]y 3axTeBuMa TpubyHana. Y nmureparypu
ce, Kao MpMMep MOTUTUIKUX IIPUTHCAKA Y CIy4ajy Hecapafiibe, oMumbe fa je Crnobo-
maH MusomeBuh ncnopyden Xary Tex HakoH mTo ¢y Cjenumene AMepnuke Ip>kase
sanperume fa he noByhu cBojux 500 Munmona gonapa us ponga MM®-a HaMemeHOT
3a momoh CaBesHoj Perry6nuiu Jyrocnasujm.?®’

Y npakcu ICC oBaj mpo6eM je jour u3pa>keHu;ju, jep 0Baj Cyf, OCTBapyje HaIex-
HOCT CaMoO y OJJHOCY Ha Jp>KaBe Koje Cy Jajie IPUCTaHaK Ha beTroBY Hal/IeKHOCT,
OJJHOCHO Ha IP>KaBy Ha 4Mjoj je TEPUTOPUjU 3/I04MH U3BPLIEH VIN YMjH je Jp>KaBjba-

285 Beigbeder, Y., Judging War Criminals: The Politics of International Justice, Macmillan, London, 1999, p. 200.

286 Prosecutor v. Blaski¢,ICTY, No.IT-9414-AR108bis, Judgment on the Request of the Republic of Croatia
for Review of the Decision of the Trail Chamber II of 18 July 1997 (Oct 29 1997), para. 61.

287 Goldsmith, ], “The Self-Defeating International Criminal Court”, University of Chicago Law Review, vol.
70,2003, 89-104., p. 89-93.
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HIUH je OKPUBJ/bEHM, MAKO IIOCTOje M3y3ely Y cMMCITy WwiaHa 12.2.au 13.b. Craryra. ICC
Huje cyn UN-a 1 He MOXKe ce OC/TOHUTH Ha MexaHusMe UN-a y IpUKYIUbakby I0Kasa,
Ha Ha4MH Ha Koju To Mornu ad hoc TpubyHanu, koje je ocHoBao CaBeT 6e30eJHOCT.
ICC y Behoj Mepu yBarkaBa IpUHIIVII CyBepeHNUTETa pKaBa, I1a ce obaBesa capajmbe
ca CyJjoM OJJHOCH caMO Ha Jp>KaBe YIaHMIe, JOK PYTMM [ip)KaBaMa TakBa obaBe3a He
MO)Ke OMTV HAaMeTHYTa, u3y3eB ako CaBeT 6e30eJHOCTY He HaJIOXKU Capaiiby.

OpHoc gp>xaBa pemMa pay MehyHapogHUX KpUBUYHMX CY[J0Ba MOXe Ce II0CMaTpaTH
U KpO3 BIX0BE pajitbe yCMepeHe Ka OICTPyHpamby offdpaHe y IPUKYIbakby HOKasa.
Ilakie, ped je 0 MOKyIIajuMa AprKaBa Jja OMeTajy ofbpaHy OKpUB/bEeHUX. Y CTydaje-
Buma Taguh n Kayishema ogbpana ce >xanma Ha ONCTPYKIINUjy CBOT pajia Off CTpaHe

np>xaBHUX opraHa buX u Pyanpe. Anenanuona eha”?®

Cy HOTBPAUIIA OBE CyMIbe, a/li
Cy HaIJIaCW/IN Ja Cy TH forabaju MsBaH KOHTpOJIe Cy/a, Te Ia caMa YMIbeHIIIa HeMO-
ryhHoCTHU Honacka cBefjoKa Huje JOBOJ/bHA 332 KOHCTATALMjy ia IOCTOjY IIOBPefia jeHa-
KocTy opy>kja. ITopen Tora, anenanuona seha cy sak/byunia fa ce HadesIo jeTHaAKOCTU
opy>Kja IpUMelbyje CaMO Ha OHE YCTI0BE KOjy Cy Y KOHTPO/IM Cy/Ia, a HE M Ha OKOJTHOCTY
KOje Cy BaH lerose KoHTpore. J[lake, ad hoc TpubyHan cy cTanm Ha CTAHOBUIITE /ia je
M3BECHU CTEIIEH IIPOLECHE aCI/IMeTpI/Ije IIpUXBAT/bMB YKO/IMKO CYy y3pOoLI T€ aCI/IMeTpI/Ije
u3BaH KOHTpoJe cyha. Ha oBoM mpumepy ce jacHO BUM IOCTOjame TeH3uje usmehy
HOPMAaTUBHUX NJieasia ¥ IPaKTUYHIX OTpaHIYeba U 13a30Ba Y OKBUpKUMa MebhyHa-

ponHe KpUBMYHE IIpaBJe.

2.7.2. Konmexcmyanusauuja 3nouuna

JemHa op mpempeka Ha YTy Ka UCTUHM Ipef MehyHapOgHUM KPUBUIHUM CYOBMMA
IPOM3NTIAa3N U3 CaMe MPUPOJie IIPOoLieCypaa PaTHNUX 3/I049MHA, KOja 00yXBaTa KOH-
TEKCTyanu3aIujy McTopujckor forabaja.

Kpusnuna nena mehyHapogHOr KpyBMYHOT IIpaBa, HOMYT FeHOLM/A UV 37I04MHA
IPOTHB YOBEYHOCTH HOfIpa3yMeBajy yTBphrBabe KOJIEKTMBHOT acIeKkTa 3mo4nHa. Kop
3/I049MHA IIPOTUB YOBEYHOCTI YTBPDHYJjy ce CHCTeMAaTIHOCT U IMPOKA PacIpOCTparbe-
HOCT Hallajla Ha [[VIBU/THO CTAHOBHUIITBO, a KOJ T'€HOL[ M/ TOCTOjatbe oceOHe HaMepe
dolus specialis. OBe KapakTepUCTMKe IIpaBe AMCTUHKINM)Y n3Mehy XoMmnuuaa u reHo-
nupa®®. IToBpx Tora, nojefnHe 06/IMKe OBUX 3/I04MHA KapaKTepuIle U TUCKPUMIHA-
TOpHa HaMepa, Koja Takohe Mopa 6uTu gokasana. J[Ja 6u ce jemHa pajrma MOIJIa KBa-
ndUKOBATY Ka0 37I0YMH IPOTUB YOBEYHOCTH VU T€HOLNJ, Pafiba U3BPIIeha MOpa
fia 6yzie cMelITeHa y OAroBapajyhm KOmeKTUBHY IOUTUYKIM M ICTOPUjCKI KOHTEKCT.

ITporiecHO MOCMATpPaHO, HEOIXOJHO je CaXKeTH AUCKPUMUHATOPHY KOTIEKTUBHY

288 Prosecutor v Tadi¢, ICTY, A. Ch, 15 July 1999, paras. 45-49, Kayishema and Ruzindana, ICTR, A. Ch,, 1
June 2001, paras. 67-75.
289 Paxkuh, op. cit., cTp. 78.
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UCTOPUjCKY ¥ MONUTHUYKY MJIEjY Y MOjeIMHAYHO YNIberbe UM HeUlbehe KOHKPeTHOT
nuua. YopaBo 360r 0BOra, UCTOPMjCKI U MOTUTUYKY KOHTEKCT HIICY CAMO OKOJTHOCTH
y KojuMa je pajiiba U3BpIIea Ipefy3eTa, Beh 1 npeaycios 3a yrBphuBame nocrojama
caMor KpuBIYHOT fiesia. CTora, MCTOPMjCKY ¥ IIOUTUYKY KOHTEKCT IIOCTAjy YMEbeHNIIe
Ofl KpYBMYHOIIPaBHOT 3Ha4aja, OHe Ce 3a 37I0YMH BeXY 110 OCHOBY Y3pOYHOCTH I leTep-
MuHanuje.”® Tyxunan fokasyje BUXOBO IOCTOjabe, JIU U BJIXOBY HEIIOCPEHY [TOBe-
3aHOCT Ca UMIbeHeM MM HeulbeM OKPUB/beHOT. MehyTum, nctopmjcke u monmmuTmike
4MIbeHMIIE, HEPETKO CY BeoMa IUCKYTaOVIIHe U TEIIKO 61 ce O BbIMa MOIJIO TOBOPUTH
Kao 0 YMbeHNIlaMa dlfje JoKasuBambe je ersakTHo Moryhe. O6e kareropuje npe mpuma-
Hajy chepu MHTepIpeTalnnje Hero chepy YNBHEHNIA, a YNbEHNUIe Koje Ce Y CTBapHOCTHI
T0jaBe Kao WbUX0Ba pedreKcja, yMHOTOME 3aBJCe Off TOTa KaKo ce TyMade.

[Tpumep HaBefeHOT je yroTpe6a KOCOBCKOT MUTA Kao OKa3a 3a MOCTOjatbe T'eHO-
LMIIHe HaMepe IIeCT CTOTUHA FOfVHa KacHuje, o yeMy je Beh 6uno peun. Jakre, qui
quaerit, reperit, a TIocTOju OrpoMHa BepoBaTHOha fja 61 McTe TaKBe, MM CIMYHE MOTHBE
IIpOHALI/IN Y MUTOBMMA U/IN eHCKOj KIbVPKEBHOCTV I'OTOBO CBAKOI' Hapoja. Y rakBOM
IPUCTYIIy KyJATYpa je[JHOT Hapofa, MCKa3aHa Kpo3 MIUT, 6aHa/IN3yje ce U usjeHauYaBa
ca paTHOM npomnaranzioM. Komame 1o ucropuju 1 KyaTypu Hapoga 1 Bpahame Heko-
NMKO CTOTMHA TOAMHA yHa3aJ, KaKo OU ce I0Ka3ao KOJMEKTVBHN elleMeHT 3/I0YHa 13
CafallllbOCTH, flelyje IIpe Kao U3pa3 MHTepIpeTaTBHe HajMohy, Hero Kao yierajaH
¥ JIETUTYMaH IIpaBHMU 1ocTynak. OBO U3 pasjiora LITO Ce IIPOTUB TaKBOT ,IPABHOT
aprymeHnTa Huje moryhe ogbpanuty, 6ynyhu ga 6u cBaku MoKyIuaj fUCTaHI[Mpamba
Off KY/ITypHOT o6paciia Morao OMTI TyMaueH Kao OTKJIOH Of COTICTBEHOT UAEHTUTETA.

Ca cTaHOBUIITAa KPYBMYHOT NIPOLIECHOT ITpaBa, OBAKaB ,IIPAaBHU apryMeHT y 3Ha-
YajHOj MepU JOBOAM Yy NNTalbe MPEeTHOCTaBKYy HEBUHOCTH, jep caMa YMIbeHMIIa fa
OKpUBJbeHU IpuIaja ogpehenoj kynrypu, koja je mpolemeHa Kao U3BOP 37I0YNHA,
UMIITMIMPA NTOCTOjakbe BheroBe HaMepe Ja ce 31o4nH u3ppun. Ca fipyre cTpaHe, yKO-
JINKO KY/ITypa HEeKOT Hapoja MOXKe Ia e KOPUCTH Kao oKa3 HaMepe fa 3110491H Oyze
U3BpIIIeH, OHJIA Ce HY>KHO MOPaMO 3allUTaTy — [a JIM je TO 3/I0YMH IIe/IOT Hapofa Mn
nojennuua? C 063upom Ha To fja MehyHaponHa KpuBMYHA IIpaB/a [0/1a3N Off HavyesIa
MHIVBUyaTHe KPMBIUYHE OATOBOPHOCTH, KAKO OH/Ia M3BOP KOJIEKTMBHOT MIEHTUTETA
Hapofia MO>Ke Jla MOCTY KM Kao 0Ka3 KpMUBUIle IOojefuHIIa?

Vmajyhu y BURy AyjaneKTUUIKI OFHOC YMibeHNIIA U KBanudukauuje, o uemy je 6umo
pedn, OIpaBJaHO ce MOYKEMO 3aIIUTAaTI Yy KOjoj MepM YMIbeHMIIe MCTOPWjCKOT ¥ IOMM-
TUYKOT KOHTEKCTa yTUUY Ha IpaBHY KBanuduKaIujy, a y Kojoj Mepu je Taj OFHOC 006p-
HYT. [I[pyruM peunma, IOCTaB/ba Ce NUTambe f1a /M Ieplenija MCTOPUjCKOT U IO/IN-
TUYKOT KOHIIENITA 32 KOjMM TY>KVJIAl] Tpara 3aBUCK Of IPeTXORHO (popMupaHe uzeje
npaBHe KBanuduxanuje?

290 Wilson (2011) op. cit., p. 79.
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2.7.3. PenpesenmamueHocm 37104UHA

Jlpyra crenuduyHOCT Be3aHa je 3a YUMIbEeHNIY ja Me)yHapoigHO KpUBMYHO TpaBocyhe
MMa TeHJIeHIIM]y Ja ce 6aBYU caMo 37I0YMHIMA KOjU UMajy 00eriexje perpe3eHTaTBHO-
crn.®'Y mpegmery Munyrunosuh Behe ce mosBaso Ha 0BO IIpaBUJIO Y IIW/by IPOMOBH-
cama eUKacHMje ONTYXKHIUILIE M CYTepICao TYy>KMOoLy Opucatbe Tpu fema.>”

PerrpeseHTaTMBHOCT ITpeficTaB/ba IPOLieC CeNeKIMje y LU/by IIPOHaNacKa OHNX 3/10-
YIHa KOji HajOoJbe IpefiCTaB/bajy ocTase 37mounHe.””> Crora, Ty>KMOLM TTaXKIby yCMe-
paBajy Ha OHe 37I09IHEe KOjU Cy YBEepP/bUBU)U M Ay TEHTUYHU)U Off OCTA/INX, IIPU TOM
pasBujajyhy HeKOIMKO KpUTepUjyMa pelpe3eHTaTuBHOCTH, Kao LITO Cy: MeCTO, BpeMe,
06uM 37104MHa 110 6POjy )KPTaBa, TeKMHA 37I0YMHA [0 HAYMHY U3BPILIEHa, 10 IIPaBHOj
KBa/Mn(UKALVjI, pe/leBAHTHIM OKOTHOCTMMA, TUIY XXpTaBa U CINYHO. [Ipunnkom
ceseKIyje Cay4ajeBa Koju he mpepacTu y mpeamerte, Ty XIIall ce pyKOBOAM 1 ITparma-
TUYHIM Pas3/o3yMa, a TO je 06MM IOCTYITHMX JJOKa3a, MoryhHoCT npubas/baba JoKasa
ca MecTa 3/I04MHa 1 IIPOIleHa CTelleHa capa/ibe IpyKaBa [0 MM Takby MpubaB/batba JOKasa.

Ilaxe, MehyHapomuy Ty>X1ony, 3a pa3nuKy of BehHe HaIMOHATHNX TYXXNIIala,
He PYKOBOJIe Ce Hade/IoM 00aBe3HOT KPMBIYHOT T'ObEeHba, IIITO HAC BOAM /10 3aK/byYKa JIa
IIOCTOj€ 37I0YMHM KOjJ HUCY IIPOLeCYVPAHU jefITHOCTABHO U3 pa3jiora LITO je Ty KM/IAll,
0 AMCKPELVIOHO]j OLIeHN, OfTy4)O Jja HIICY JOBOJ/BHO pelpe3eHTaTUBHY WIN Ja CY, ca
TYXXWMIA9KOT TparMaTniIHor CTAaHOBUIITA, PpU3NYIHN 3a KPMBIYHN ITPOT'OH. Hocnenmua
TaKBOT IPUCTYTIA je GeHOMEH CIIeNNX TayaKa CY/ICKOT HapaTyBa, jep CYAOBM IOCTajy
CTIETIN 3a CBE OHE 3/I04MHe KOj! HICY OKapaKTepPMCAH!U Kao perpe3eHTaTuBHm. >

Ca cTaHOBMIITA UCTVHE Y MehyHapOIHOj] KpMBUYHOj IIPAaBAY, YMbECHNUIIA [1a HEKU
37I0YMH HMje I0BO/bHO 3HAaYajaH 3a Cy/J| He 3HAa4M JIa Ce 37I0YVMH HUje IeCUO, HUTU Jia He
3aBpebyje KpMBUYHY IPOTOH, HUTHU, KOHAYHO, Ia HUje PelleBaHTaH Ca CTAHOBUILTA
IpaBa Ha UCTUHY UM CTOPUjCKe UCTUHE.

291 Ilpasuno penpesentatusHocTy y ICTY mpomnucano je xao Rule 73 bis (D) ICTY.

292 Prosecutor v Milan Milutinovic, et al, ICTY, Decision on application of Rule 73 bis, 2006, IT-05-87-T,
para.10-12.

293 Henapuh, C., ,ITpaBHa n ncropujcka ucruna y mumo6y usmeby /pybasn n mpxise, y: OoHoc mehyHa-
POOHOZ KPUBUUHOZ U HAUUOHATIHOZ KPUBLHOZ Npasad, Y IPysKerbe 3a MelyHapoaHO KPUBMYHO TIPaBO,
beorpap, 2024, 534-550, cTp. 543.

294 Zammit Borda, A., Histories Written by International Criminal Courts and Tribunals, Springer, The Hague,
2021, p. 116.
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OPYTU IEO - UCTUHA U
MEBHYHAPOIHA KPUBUYHA ITPABIIA

3. MEBYHAPOJHA KPMIBUYHA ITPABIA - UIBMEBY
VICTMHE 1 MO'h 11

3.1. IlITa je mebynapogHa KpBUYHa paBja — 1MoOjaM ¥ KPUTUYKIU OCBPT

3.1.1. MehyHnapoona kpusuura npasoa Kkao oopas mehynapoone 3ajeoruue

IIpenycnoB 3a aHanu3y MO3ULIYje, yIOre U 3Hadaja MehyHapoyjHe KpMBIYHe IIpaBfe je
pasyMeBame KOpeHa lbeHOT HacTaHKa. MehyHaponHo kpuB1iyHO mmpaBocybe, koje mma
TEeH/IEHLIMjy Aa CIpoBoAM PyHKIUjy MehyHapogHe KpUBUYHE ITPaBJe, HACTAIO je HOf
oxpubeM MehyHapopHe 3ajegHuIe. Ma KOMMKO ce y aHa/lIM3aMa 3aHeMapyje YMbeHn1a
IETOBOT HaCTaHKa U MOTEHIMpa MICK/bYYMBO HbEroBa KpMBUMYHOIIpaBHA y/IOTa, CBAKO
TyMa4d€mbe fe€10Bamba U paimbi MebyHapOHHI/IX KpUBUMYHUX CyIOBa MOpa nohn ol YNIHE-
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HIIIE /la TO HUCY HallMOHA/IHY CyHoBY, Beh moce6He MelyHaponHe MHCTUTYIIMOHATHE
TBOpPEBIHE KOje HoCe CBe TepeTe I n3a3oBe MehyHapopHe 3ajeHMIe.

dynkunja MehyHapogHNMX KPUBMYHUX CY/0Ba je eKcTeH3nja pyHkumje MehyHnapon-
Hor npaBa. MelyTum, oBaj mporiec je iBocMepaH, jep Cy ocHMBambe 1 paj MelyHapogHux
IIPaBOCY/JHUX Te/la CIIOCOOHUX Jja cipoBofie MehyHapopHe o6aBese, Tymaue mehyna-
POZHe yrosope 1 pemasajy MmehyHaponue cykobe gonpuHenu passojy mehyHapogaux
IpaBHMX HOPMM ¥ PeXMMa capajiibe, KOjy IaHaC PeTy/InIly BaskHe obmactu mehyHa-
POIHOT IIpaBa I HOMUTUKE. ™

VcnpasHo 61 61710 fa ce nohe of murama — mTa je GyHKIMja MehyHapogHor mpaBa?
Tomymkar HaBonu fa MehyHapoHO paBo MMa omuTy GyHKIMjy Kojy Tpeba 1a UCITyHH,
aTo je ma mrTuty MehyHapomay Mup, 6e3beHOCT 1 IpaBay y ofHOCUMa usMmeby npsxa-
Ba“*° OBako omnucaHa, pyHk1mja MehyHapopHor npasa fienyje 6ecripekopro. Mehytum,
Kockennjemu npumehyje fa oBoj neprHMLIM M He MOXKe HUIITA [ja Ce IPUTOBOPYU CAMO
U3 pasjiora IITO ONVICAaHY L[M/beBY UMajy TaKaB HUBO alICTPAKTHOCTY 1a HEe MHANLIN-
Pajy HUKaKBY KOHKPeTHY TeXby mnn akiujy.”’ Jlasbe ykasyje ja IpaBo IUTame HIIje
fia I Cy NOTpeOHU MuUp, IpaBJa 1 JbyACKa IpaBa, Beh Kako paspelnTy MHTepIpeTa-
TYBHE KOHTPOBep3e y KOHMIMKTIMA KOjU HACTajy y CyKoOy TaKBUX II0jMOBA ¥ TAPTH-
KyJTapHIX ITOTUTHKA.

Kako mebynapopina 3ajeHuia Hije Teneononika, seh mpakTuyka acorujammja, ona
HUje OV3ajHMpaHa Jja OCTBapyje YITUMaTBHE IIV/beBe MIPa, IIpaBJe 1 UCTHHE, Beh fa
KOOpAIMHMpPa IPaKTU4He aKIyje n3Mely mapTuKynapHOT pasyMeBatba HajBUILINX LIV/beBa
mebhynapopnHe 3ajenunie. Pehu a je MehyHapopHo nmpaBo 3a Mup u mpaspy je jefHaKO
pehu f1a je MehyHaponHO mpaBo 3a OHaj MU ¥ IIpaBy KOjy CY YWIaHMIIE CHCTeMa CIIO-
pasyMHO IOTOBOpMJIe 1 padyMerte.”

Crora, y npuponn mehyHapopHor nmpasa, na Hu Mel)yHapoHOT KpMBIYHOT ITpaBo-
cyba, He mocroje Teneonomke iy enucTeMosnouke ambunuje. Mehynaponna sajegnna,
Kao IPaKTMYKa acoljujalinja, Koja o4nBa Ha CIIopasyMy U JOOPOBOBHOCTH, IIpe Tpara
3a KOHCEH3YCOM KOjI1 OIIpaB/jaBa IEeHO II0CTOjambe HeTO 3a IpaBfioM 1 uctuHoM. OHa
Ipero3Haje M apTUKY/INIIe OHY IIPaBJy ¥ UCTUHY KOja je Y PYHKIIM)j¥ BeHOT OIICTaHKa
1 ofip>KaBama rmocrojeher omHoca Mohy u BpeTHOCHOT CCTeMa YHYTap 3ajeHMIIE.
Kockennjemu yxasyje fa Meh)yHapomgHO TpaBo He IOCTOjJ QY TOHOMHO Off IO TWYKOT
IMCKypca MehyHaponHe 3ajefHMLIe: OHO Ce MeIba 3ajeJHO Ca 3ajeHILIOM, a U1 3ajeJHMLIA

ce Mera KO3 peMHTepIpeTalujy npasa.’”

295 Shany, Y., “Assessing the Effectiveness of International Courts”, American Journal of International Law, vol.
106, no. 2,2012,225-270, p. 225

296 Tomuschat, C., “International Law: Ensuring the Survival of Mankind”, Recueil des Cours, vol. 281, 1999,
9-438,p. 11.

297 Koskenniemi (2008), op. cit., p. 29.

298 Ibid.,p.31.

299 Koskenniemi, M., From Apology to Utopia, Cambridge University Press, Cambridge, 2005, p. 17.
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MebhyHapopHo npaBo kapakTepuiny ase TeHsuje. [IpBa, ce Tde ogHoca nsmMeby map-
TUKY/IApHNX MHTepeca Jp>KaBa, peal30BaHIX KPO3 BIX0BO MOTUTIYKO [Ie/IOBAe,
u 3axTeBa MehyHapopHor paBa. Jlpyra npousuaasu us yTuiaja MehyHapogHor npasa
Ha [TPOMeHe Y IPaBHUM ) IOUTUYKMM CUCTeMIMA fip>kaBa. MehyHapomHO KpyBIYHO
npaBocybe je MOMUTUYKY IIpOjeKart, Kao U CBaKY MHCTUTYLMIOHATHY KOHCTPYKT Meby-
HApOJIHOT IIPaBa, a Ier0B HapaT!B, MAKO IIOJ] BEJIOM ayTOPUTETa HEYyTPATHOT MHTep-
BeHJCama Y HIOCTKOH(IMKTHNM APYIITBUMA, HUje HeyTpasaH, Beh je 061mKoBaH r710-
OaHVM ITOKPETOM JbYACKUX ITPaBa U 1ubeparTHOM NapajiurMoM.

ITag bepnuHCKOT 3M/a OTBapa IIPOCTOP 32 HOBY OHOC CHAara 11 BpefHoCTH y MebyHa-
pornHoj 3ajeqHuM. OBaj reonoMMTUYKY TpeHyTak o3HadaBa rnag CCCP-a, kao jeqHOT o
HajMohHMjux urpada y MmehyHaponHoj sajeqHILIN 1 CTIEICTBEHO, CMEHY ay TOPUTAPHIX
pexuma y ucrounoj Esponn. YjegHo je mpefcras/bao UCTOPUjCKU TpujyMd nubepanHe
IleMOKparuje U KpyHucaH je popmupameM ad hoc mehyHapopmuux Tpubynana.’” Kpe-
Vpare OBUX MHCTUTYLM]ja IOXKMB/bAaBa/IoO Ce Kao jeflaH Off HajeKCTEH3MBHU)UX Taaca
Usrpajiibe y caBpeMeHuM MehyHapogHuM ofHOCKHMa,*" MITO je y J06poj Mepu ojauasno
nocrojehe ogHoce cHara y mehyHnaponHoj sajeqanun. OBaj MICTOPMjCKY TPEHYTaK, Kac-
HIje oBeHYaH KpenpamweM ICC-a, Tpe6ao je ja mpopide HOBU CBET 3aCHOBaH Ha Mehy-
HApOJHOM IIpaBy ! Jja HACTaBU KOHCTUTYLMOHAIU3ALMjy MehyHapogHor noperka.***

Kpenpame mehyHapomHIX KpUBIYHYX CY0Ba IIOYVBA HA CABPEMEHOM TPEHJY Jia ce
o mebhynaponHoj nonuTniy pasmuiba y somahum kareropujama. Crora ce BrajjaBiHa
IpaBa, oJ 11beparTHOM KPUIATUIIOM ,HIKO He Tpeba fa Oyzie M3BaH IIpaBa’‘, yHUBep-
3anusyje y popmu MehyHapogHIX KPUBIUYHIUX CYy[0Ba, KOjU MMAjy 3a L{W/b Pealn3annjy
KpUBUYHe ofroBopHOCTH ¥ MehyHaponHoj chepn.’™

Ha nupexTHy Be3y usmeby paspoja MehyHapogHe kpuBuYHe npasfe u mubepanHe
IleMOKparuje y Teopuju je BUlle IyTa ykasaHo. Tako, Ocjen HaBopgu fia ,MehyHaponHo
KPVMBMYHO IIPaBo Tpeba 1a oBaIIOTH MbepaHa IOMasuIITa O JbYACKOj IIPUPOIY 1
npywtBy“*** Bopaa ykasyje Ha Be3sy usmehy mehyHapopgHOr KpuBIMYHOT TpaBa 1 KJbyd-
HIIX KOHIIeTIaTa M1bepaHe MAeonornje — MHAVBMUAYaIN3aM, IVBIUIN30BAaHOCT ¥ XyMa-
HOCT.

Hamnme, mel)yHapomHO KpMBIYHO ITpaBo OYNMBA HAa TPM KOTHUTVBHA counBa. VHAM-
BUJTYa/THO IIeHTUYHO COYMBO, IIpeMa KOMe CaMo II0jefIMHal] Moxe /ja 6yzie OnroBOpaH, a
He 1 KornekTuBuTeT. CounBo BoheHO KpMMMHATIOM, IIpeMa KOMe je 37I04MH y paTy Min

300 Wilson (2011) op. cit., p. 25.

301 Drumbl, M. A., Atrocity, Punishment, and International Law, Cambridge University Press, Cambridge,
2007, p. 10.

302 Koskenniemi, M., “The Lady Doth Protest Too Much: Kosovo, and the Turn to Ethics in International
Law”, Modern Law Review, Vol. 65, No. 2, 2002, 159-175, p. 160.

303 Koskenniemi, M., “Between Impunity and Show Trials”, in: M. Koskenniemi, The Politics of International
Law, Oxford University Press, 2011, 171-195, p. 172.

304 Osiel, M., Mass Atrocity, Collective Memory and the Law, Transaction Publishers, New Brunswick,
1997/1999, p. 9.
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y Besu ca paToM BubeH Ipe Kao Kplleme 3aKOHa I crajia y cepy KpyMMHana, Hero
Kao KplLIeme YacTy PaToBama M y KOMe HMKO He MOXKe 1a Oyfie u3BaH npasa. CounBo
BobeHo nzejom yuspurhuBama 3akoHa, IpeMa KoMe Mel)yHapogHO KpUBUYHO IIPABO
Tpeba fa ojaua MehyHaponHO mpaBHe MexaHU3Me 1 04yBa nocrtojehe BpenHocTn Mehy-
HapopjHe 3ajegHuIe.’”

[Tpobnemu fpyuiTBa Ce pa3yMejy Kao npobjaeMy KpUMUHAIUTETa, a TnbepanHa
UJIe0JIOTHja ce IIpe OIIpefie/byje 3a KaXKibaBakbe, Hero 3a CMUPHUBabe VN YNHU ,,MUTIe-
HMjyMCKM TIOMAK, Off CMMPVBatba Ka IIPaB/y Kao JOMMHAHTHOM (aKTOPY Y CBETCKUM
nocnosuMa“.** [lIBo6ern 3akspyuyje fa je MehyHapomHO KPMBMYHO IPAaBO HEPACKUAVBO
Be3aHO JIOTMKOM JmbepannsMa 1 Heonubepannsma, Te Ia pasBuja KapaKTepPUCTUKE
TPXKMUIITA, & TO Cy TeXHa Ka pacTy U pa3Bujamy U Kpenpamwe MapKeTHHIa O YI03U 1
3Ha4ajy MehyHapogHMX KpUBUYHKX cyHoBa y MehyHapopHoj 3ajeguunm.*”” bac rakobe
TI07Ta3M Off Te3e fia je GeHOMEeH HacTaHKa MehyHapogHIMX KPUBUYHMX CYIOBa Pe3y/ITaT
IlenoBaba MubepaTHNX pKaBa. 3a pasIyuKy off peasycTa Koju CMaTpajy fia je Impasja
OIIaCHA 110 TPajHU MUp, Tubepa TBp/e fa HeMa TpajHor Mupa 6e3 mpasze.’® ¥ murepa-
TYpU Ce 4eCTO HaWIa3! Ha 3aK/byuKe fia je MehyHapopgHO KpuBu4aHO pasBocybe ,,HOBI
WIN ,,INOepaTHA UMIIepUjann3aM, ,aubepanuu Mup*, ,MehyHaposHa cyficka nHTep-
BeH1yja, ,,pyHmamentannsam mehyHaponuor npasa“.*”

Y caBpeMeHOM JUCKYPCY ce MehyHapofHO KpMBUYHO IPAaBO JO>K/B/baBa Kao MaHa-
1ea 3a mpo6seme fpyuTasa y konpnuktuMa. Hacrojamwa ycMepena ka 60p6yu mpoTus
HEKa)XIMBOCTH 1 IIPOMOLIVjU ITpaBa >KPTaBa MPefICTaB/bajy ce Kao JIeK 3a MaCOBHA U
CHCTEMaTHM9YHa KplI€kha }'by,T_[CK]/IX IIpaBa. Kacese cMaTpa fa IIpMHIINIT I/IHHI/IBI/IHyaHHe
KPUBIYHE OATOBOPHOCTH 3aMembyje KOTIeKTMBHO IPUIINCUBabe KPUBHIIE 1 [ TPaBJa
HeyTpauile Io31B Ha ocBeTy. OH I0/1a3n Off Te3e Jja ce OCY/IOM YUMHIUOLA UCTTY Hha-
Bajy 3aXTeBU XXpTaBa 3a ogMasfoM.”” Mehytum, MehyHapogHO KpMBUYHO IIPaBO HUje
yCMepeHO Ha yTBphuBame y3poka Hacuba, HUTU Ha eTOBO CMUPUBAIbe; BeroBa yjora
IIpe CBera JIeXX! Y KaXKibaBamy 3a OUMILEHO HacHbe.

305 Zammit Borda, op. cit., pp. 80-81.

306 Peun agBokata Geoffrey Robertson nurupano mpema: Kelsall, op. cit., p. 7.

307 Schwdbel, C.,“The Market and Marketing Culture in International Criminal Law”, in: Critical Approaches
to International Criminal Law, Routledge, Abingdon, 2015, p. 265.

308 Bass, G.J., Stay the Hand of Vengeance: The Politics of War Crimes Tribunals, Princeton University Press,
Princeton, 2000, p. 286.

309 O naBegenom Bupertn Bue y: Kelsall, op. cit., p. 8.

310 Inrmpano npema: Stover, E., Weinstein, H. M., “Introduction: Conflict, Justice and Reclamation’, in: Sto-
ver, E., Weinstein, H. M. (eds.), My Neighbor, My Enemy: Justice and Community in the Aftermath of Mass
Atrocity, Cambridge University Press, Cambridge, 2004, pp. 3-4.
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3.1.2. Onwmu kpumuuku océpm Ha mehyHapooHy Kpusuuny npasoy

MebyHaponHM KpUBUYHN CYJOBU 6aBe Ce IINTamyMa KpUBUYHE OATOBOPHOCTM 3a TE€IIKa
Kpiuema MehyHapogHor XymMaHuTapHor npasa. Cama ujeja MehyHapogHor XymMaHu-
TapHOT IIpaBa [Ofpa3yMeBa YCIIOCTaB/balbe MIHIMYMa IIpaBHe 3aIITUTE Y CUCTEMY
y KOMe IIpaBo y 3HauajHOj Mepu npectaje fa pyHkumonuuie. Crora ce mehyHnaponun
KPMBUYHM CYIOBYU CYO4YaBajy ca Crieln(pIYHOM BPCTOM YHYTpAllbe TeH3Mje y OTIey
YUIbEHNIIA O KOjUIMa OfIIy4yjy.

Ynora mehyHapogHNX KpMBUYHUX Cy[OBa 3HAYAjHO je CTIO’KEHMja Off Y/IOTe pelloB-
HUX KPMBUYHUX CY/IOBA, 32 KOje je Hacu/be JPYIITBEHa aHOMAJINja, a He JPYIITBEHO
npasuno. Hacynpor Tome, MehyHapopHM KpUBUYHY CY[JOBM OIIY4Yjy O forahajuma
KOj¥I HaCTajy y YC/IOBUMA y KOjIMa Hacl/be MOCTaje CTPYKTYpHU 00pasaly IpyIITBEHOT
NOHAIIamka. Y TAKBMM OKOTHOCTMMA IIOCTaB/ba Ce MUTame: aKO Cy CBM Ha HEKM HaulH
YK/BYy4YeHH Y Hacl/be, KOMe je YOITe Moryhe cyauTiu, jep TaMo e Cy CBU KPUBMU, Y
KOHAUuHOM JICXOZY HMKOMeE ce He MOXKe CyAUTI.”! JefHOCTaBHMje peueHo: ,KaKO CYAUTHI
aKIMjaMa Moje/iHalla KOjJ )KUBe U pajie Y KpMMMHATHOj HOPMATHOCTY, KOJIMKO Xepo-
U3Ma je MOTpeOHO U IITa je ca MaCUBHMMA Y KOHAUHO, [Ia I/ OHU KOjI paT HUCY )KMBEIN
0 paty Mory ga cygme? .’

IITabac mpaBMIHO yKasyje fa MehyHapomHY 3104MHY TTONY T reHounzaa nogcehajy Ha
06u4He 371049MHe IOy T YOMCTBA, a/Ii OHM TaKobe 3aXTeBajy JoflaTHe elleMEeHTe KOHTEK-
CTa, Hamepe, 06MMa nmm TeXXnHe. JJoK Cy TaKo3BaHM OOMYHY 3/I0YMHM JIeTI0 TI0jefINHALa,
IPYIITBEHNUX fieBMjaHaTa, Mel)yHapoHY 3/104MHY 3aXTeBajy ofpehenn crenen yuenrha
Ip>kaBe, OHOCHO CaMOTr OpraHa 4yja je cBpxa fia 3allTUTY ApyLmTBO.

YnpaBo y 0BOj moceOHOCTH IeXXM ITapaiokc MehyHapozHor TpaBa Koje mokyuraBa
Jla Cy[iU O 3/I0YMHIMa KOj/ pasapajy caMe TpaHulle IIpaBa,’'* oHOCHO IIapaioKc Koju
IpOM3N/IAa3y U3 TBPAIbe ITpaBa O 00jeKTMBHOCTY 3aCHOBAHOj HAa HOPMAaTVBHOCTY —
y cocobHOCTY fa 00y3/ia MOIUMTIYKe aKTepe YaK U OHJja Kajja OHM He >KeJle 1a Oyny

o6y3ganm.’

EBponcku nmpojekar xymaHusanuje para’'s

Kpeupa Miysujy jia ocToju IIpaBo y
HenpaBy U fia he mpumena MelyHapogHOT KpUBIUYHOT TIpaBa JOBECTHU [0 TMHEAPHOT
HaIlpeTKa paToBama y KoMe 6u cBakm crefehu pat 6mo 6maky n mame Hacunad. Ha
TOM ITyTy 3Ha4ajHy y/Iory Tpeba ja onurpajy MehyHapogH KpMBMYHM CYIOBY Koju he

fia 3actpaie cBe Oynyhe mupepe Koju moxerne ja KOHQIUKT peraBajy patoM. bpyran-

311 Fine, R, “Crimes against Humanity: Hannah Arendt and the Nuremberg Debates®, European Journal of
Social Theory, vol. 3, 2000, p. 296.

312 Koskenniemi (2011B), op. cit., p. 180.

313 Schabas, W. A., Unimaginable Atrocities, Oxford University Press, Oxford, 2021, p. 22.

314 Fine, op. cit., p. 296.

315 Koskenniemi (2005), op. cit., p. 153.

316 Mégret, E, “From ‘Savages’ to ‘Unlawful Combatants’ A Postcolonial Look at International Law’s ‘Other”,
in: A. Orford (ed.), International Law and Its Others, Cambridge University Press, Cambridge, 2006, p. 36
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HOCT PaTHUX /IejCTaBa KOjMMa CBEOYMMO Yy TPEHYTKY HacTajamba OBe KIbUTe, a Tpuje-
CeT rofiyiHa HaKOH TpujyMmda mehyHapopHe KpuBudHe mpasjie y popmu ad hoc cyposa,
rOBOPM HaM Ja je OBa MJieja, y HajMamby PYKY, HalBHA.

JemaH off OCHOBHMX ITpaBalja KpUTHKe IIOYNBA Ha Te3u ja MehyHapopHo KpuBMYHO
npaBo QYHKIMOHMIIE BUIIIE KA0 MHCTPYMEHT OYyBama offHoca Mohnu y MehyHaponHoj
3ajeJHUI, HETO Kao HeyTPa/HM areHT 3allTUTe Off KpIlemwa npaBa. Kputuka gonasn
y HajBehoj Mepn of ahprukmx TeopeTndapa Koju ykasyjy fa je mehynapomno xyma-

HUTApHO IIPaBO OOIMKOBAHO KPO3 KOJIOHMjanu3am,*”

Te #a je ynora MmehyHapogHuUx
KPMBUYHMX CYZOBa Jia IPOM3BOJe II106aTHy MopaaHy Hapatus o Adpuun.*® OBa Teo-
pujcka cTpyja Buay MehyHaponHo mpaBo 1 MehyHapogHO KpMBUYHO IPaBO Kao CHCTEM
penponykiuje nocrojehux ognoca mohu y MehyHaponHoj 3ajemHMULIN, KOjY OFIUKYje
CeTIeKTMBHOCT Y TIPMMEHU 11 TyMaderby Mel)yHapoHIX HOpMU, HeOCET/BUBOCT Ha IIUTabha
KOJIOHMja/I13Ma, Kao ¥ pelllaBarbe Cykoba IyTeM T3B. XyMaHUTapHIX MUCHja KOje CITyXKe
NETUTYMU3ALIUjI I pPerba Mohn, eKOHOMCKOj KOHTPOJIV MU IIPOCTO OCBajalby TePUTO-
puja. Kenenu ykasyje ma kpeaTopu MehyHapogHe HONMUTHKe TIpelieryjy XyMaHUTapHU
HOTEHIMjaJl CBOjUX MHUIMjaTuBa. To ce memasa 1 Ha noky MelyHaponHe KpuBuYHe
npaBjie Kajla Ioj1a3e off IPeTIIOCTABKe Jja Cy MOUTUYKY U BOjHM KOHTEKCTH Y KOjUMa
CY Ce 37I04MHM JOTOM/IN jefHAKM KOHTeKCTVIMA KOje OKPYXXYjy Apyra KpMMMHA/IHA
HoHaIama.’"

Kputuka je ycmepeHa 1 Ha Haue/lo MHAMBUAYaAU3alyje 3/I049MHA. YKOIMKO II0je-
AMHIIA CMaTPaMO KOPEHOM y3pOKa MaCOBHMX 3/I0YMHA, Kao LITO TO YMHU MehyHapomHO
KPUMBUYHO IPaBO, POKYC HAIlET MHTEPECOBaba Ce IIoMepa ca CTPYKTYPaTHOT Hacu/ba,
K0 y3pOKa I TeHepaTopa para, Ha IojeAHIa. Tako, cucTeMn yCMepeH IPOTUB HaMep-
HOT Hacu/ba MOTY JIaKO Jja HPOIYCTe [ia Y CBOjy MPEeXY yXBaTe CTPYKTYPa/IHO HaCcu/be
¥I CTOTa ITpe MOTY YXBaTUTH Y CBOjy MPEXXy MajTy pUOMIly U Of[pEIINTI BeNKY puoy.**
Tesa, pacripocTpameHa y AucKypcy MehyHapogHOT KpMBUYHOT IIpaBa, O TOMeE Jja MH/M-
BUJIyaIM3aliyja KpuBuIle Opuile KOJeKTUBHY KPUBUILY U yYHanpehyje momupeme®”!
JieTTyje CMUCTIEHO U3 YITIa HallMOHATHOT KpMBIMYHOT 1TpaBa. Mebytum, y mehynapognom
KPMBUYHOM IIPaBY CTBapu CToje Apyrauuje. VinmpasHo Vrmwarujed ykasyje na HaBefieHa
Tes3a IIOYMBA Ha MJIejU [la Ce HaljMje MTOHAIAjy Kao MOojefMHIM UM [1a Halluje UMajy

ncuxy. OgHOCHO, fia Mel)yHapofjHa KpMBIMYHA IIPaB/ia He Pa3/INKYyje CBECT, UJEHTUTET

317 O osome Buperu Butite y: Anghie, A., Imperialism, Sovereignty and the Making of International Law, Cam-
bridge University Press, Cambridge, 2005.

318 O osome Bugmetn Buute y: Clarke, K. M., Affective Justice: The International Criminal Court and the
Pan-Africanist Pushback, Duke University Press, Durham, 2019.

319 Kennedy, D., The Dark Sides of Virtue: Reassessing International Humanitarianism, Princeton University
Press, Princeton, 2004, p. 129.

320 Galtung, J.,“Violence, Peace, and Peace Research’, Journal of Peace Research, vol. 6, no. 3, 1969, 167-191, p.
170-171.

321 Akhavan, P, “Justice in The Hague, Peace in the Former Yugoslavia? A Commentary on the United
Nations War Crimes Tribunal’, Human Rights Quarterly, vol. 20, no. 4, 1998, 737-816, pp. 737-735.
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u cehame Halyje Off CBeCTH, UAeHTUTeTa U cehama nojegnHIa. YIIpaBo Ha TOj IIOTpel-
HOj 1Jieju, KOjoM ce KOJIeKTUBUTET IoKcToBehyje ca mojenyHiieM, IO4MBa yBepemwbe fja
ce IojeiMHIIM MOTY IIOMVPUTY YKOIVMKO MUT 3aMeHe ca YibeHnIama. >

Ca cTaHOBMIITA KPMBIYHOT ITpaBa HeMa IITa A ce IPUTOBOPY MHAMBUAYATM3ALVjI
KpuBu1Ee Mel:)YHaPOI_[HI/IX 3JI04MHA, HUTU caMa MHJMBUyanu3alnja MoXe ia CTBOpU
IpUCTpaHOCT. VImak, ca cranoBuinTa Mel)yHapofHOT KpMBUYHOT ITpaBa MHANBULYATIN-
3aupaHn GOKyC Huje HeyTpaslaH y CBOjUM edeKTnMa, jep HOKYC Ha IOjeIHIIa MOXKe fla
HOC/TY KU IIOIY/IALVji Kao ,, a0 U OTKJIOH Off OATOBOPHOCTH *? 11 MOXKe ITpe MCKPH-
BUTH, HETO OTKPUTYU UCTUHY.

Crepgehu mpaBal KpUTHKe je ycMepeH Ha IPUPOAY KPUBUYHOT IOCTYIIKA KOjI Ce
OKOH4YaBa IIPeCyIoM y OMHapHOM KOAy — KpuB/Huje KpuB. bunapuu xop Mehynaponne
KpUBUYHe IIpaB/ie HEOIIXO/aH je 3a IpaBHY jacHONy, ai 3aHeMapyje APYIITBEHe M UCTO-
PHUjcKe Y3pOKe U CTIOXKEHOCT CyK0o0a, Te JOHOCK IIpeTepany eTUIKY CUMIUTUpUKALN]Y.

[Tpo6nemu gpymTBa y KOHQIUKTY HUCY IPaBOIMHMCKI, MAKO HA IIPBYU HOITIEN, IPU-
Ka3aHM y LIpHO-0e/10j TeXHUIY, MOTY Tako fienoBaru. He Tpeba cMeTHYTH ca yMa fia je ¥
KOH(IVMKTHUM APYIITBMMA Moryhe 1a 5KpTBe HICY yBeK HEBIHE, jep HeKajla IcTa 0coba
MO)Ke 6T KPTBa U 3704nHaL,. [apamnon yKasyje Jja KOHLIENT Mel’)yHaponHe KpUBUYHE
IpaBJie yIaja y pusuK MaHuxejcKe mpasge.’?! MaHuxejcka paBa YMHN CYBUIIHUM
Tparame 3a y3poKoM KOH(/IMKTa, jep ce MUTame MOpaTHe OfTOBOPHOCTH 3a paT IOCMa-
Tpa U pasyMe Kao Ur'pa ,Hy/ITe CyMe" Y K0joj 11 HajMamby [OKYIIIaj 1a ce UAeHTU(DUKY]e
1 06jacHM Ma Koja BpCTa OATOBOPHOCTH 3a PaT Ha ,,IIPaBeJHOj CTpaHU MK OUIO Iie
BaH ,HeIpaBeJHe" CTpaHe, ay TOMATCKY IepLUIMpPa Ko MOKYIIIAj CMablBabha U Pefyk-
IVIje MOpaJIHe OITOBOPHOCTH 3@ PaT, KOja HeCYMIbIBO JISK! Ha HeITpaBe/JHOj CTPaHm.>>
Ha xpunnma MaHuxejcKe IIpaBjie BpIIK ce eMOTMBHA MOOMIM3anmja my6mKe Koja He
103BOJbaBa KPUTHMYKO pasMullsbame. CBe TO BOAY PasBUjamby CTEPEOTUIIA 1 IIpefipac-
yZa 4mju cy objekar IojefjuHe rpylie IV HapOAY KOji ce TpajHO moucrosehyjy ca 3mo-
YMHIEM UM XKPTBOM. MaHMXejcKa NpaB/ia JOJATHO MTOJIapU3Yyje pPasopeHa IpylITBa
y KOj/Ma ce eMIIaTHja jefiHe IPpyIle IpeK/Iama ca JeMOHM3ALMjoM [IpyTe TpyIle U TaKO
OTeXKaBa IyTOPOYHM IIPOLieC CyodaBama ca npouutourhy u nomupema.

Bunapuu ucxop cyhemwa npen MehyHapogHMM KPUBUYHMM CY/IOBMMA HOCH jOIL jeaH
pU3NUK, a TO je ocnobabajyha mpecyna. Ykonuko no Tora gobe, ga mu To 3HauM ga Mehy-
HapoJIHA 3aje[{HNUIIa, KA0 IIOKPOBUTesb Mel)yHaponHe KpuBMYHe NIpaBie, He IIPU3Haje
fla ce 3JI0YVH IeCHO U He IIPM3HAaje KPTBe TOT 3/104nHa? CBaky IMpaBHUK he 3HaTH fja
objacHM: —unbeHNIA Ia HITje JOKa3aHo Jia je ofpeheHo nuije n3BpIINIO KPUBUIHO A0

322 Ignatieft, M., “Articles of Faith”, Index on Censorship, vol. 5,1996, 110-117, p. 110.

323 Koskenniemi (2011B), op. cit., p. 181.

324 Garapon, A., “Three Challenges for International Criminal Justice”, Journal of International Criminal
Justice, no. 2,2004, 716-726, p. 725

325 Stanar, D. (2023). A Just Cause’ or ‘Just a Cause’: Perils of the Zero-sum Model of Moral Responsibility for
War. Conatus - Journal of Philosophy, 8(2), 613-628, pp. 617-618.
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He 3HA4U U Jla KPMBMYHO JIeJI0 HYlje M3BPILIEHO; IIPYU TOM jacHO pasnBajajyhu gBa ocHOBa
3a ocnobahajyhy npecyny — Hema mena n Hema JjoKasa J1a je OKpMB/bEHU M3BPIINO JIEJIO0.

Mebyrum, nako je mpaBHUIIMMa OBO jaCHO, Ha I0/bY MehyHaposHe KpUBUYIHE
IpaBJie, apTyMeHTH IOIYT OBOT HeMajy TexxnHy. [lomutuukn edextu npecyna mmajy
UCTU 6I/IHapHI/I KOJI, C TUM LITO C€ y IONUTUYKOj apTryMeHTaLUjy Taj KOJ, I0JaTHO 6aHa-
nusyje. Haxne, monutuaku epexar ocnodabhajyhe npecyne Bogu ka jacHOM 3aKJby 4Ky
la OHU 3/I0YMHU KOju HUCY ob6yxBaheHn nmpaBHOCHa>XHO ocybhyjyhom mpecynom, He
IIOCTOje V1 BbUIXOBE KPTBeE ce He IIpU3Hajy. [lakiie, ounrienHo je na MehyHaponHa 3ajen-
HUIA IPUXBaTa PU3UK J1a jefaH Opoj 3/I04MHa OCTaHe N3BaH cepe Iperno3HaBama,
caMo ce IIOCTaB/ba MUTakbeE Jja 1 je, y3avokyhn MehyHapopHy KpuBUYHY paBRy Ha
TPOH MCTVHE O IIPOLIIOCTH, CIIPEMHA 1a IIPM3HA [I0CTOjarbe TOT PU3MKA.

KpuBnuHu nocrynax, nopej MHAMBUAYaIu3alnje 31091 HA U OMHAPHOT MICXO/a,
KapaKTepUCTHUIIIe ¥ YMHEeHNIA /1A je KPUBMYHO IIPABO OKPEHYTO Ka IPOIIIOCTH, a He
ka 6ynyhnoctu. J[Jakjie, KpMBUYHO IPABHO I7IeIaHO, 3a/jaTak Mel)yHaposiHe KpUBUYIHE
npasjie 61 610 caMO OJTy4MBalbe O TOMeE KO je OfTOBOPAH ¥ 3a KOje 3/I04MHe U3 TIPOIIJIO-
ctu. MebyTtum, mehyHnaponsa KpuBuYHa Ipas/a TpaXkxu Buiie off Tora. Ilox okpumbem
CaBpeMeHOT TpeHJa 3a0KpeTa KPUBUYHOT IIpaBa - Off Hpouutoctu Ka 6ygyhnocrn,
TpafiMl[MIOHA/IHA OpMjeHTallija yCMepeHa Ka IPOIJIOCTY OCTaje 3acemheHa IOTMKOM
6e3beHOCTM ycMepeHoj Ka 6yayhHocTn.””® Crora, Mel)yHapogHV KpUBUYHY CY/IOBU
cebu [ajy y 3aiaTak Jja Kpo3 KpMBUYHOIIPaBHE MeXaHM3Me jeTHOM 3a CBarja paspelie

»AeCTPYKTVBHM IOTEHI[Vja/I HepellleHe MIPOLIIIOCTH 2/

TaKo ITO he KpuBMYHA mpaB/a
KpeupaTu 60/be APYLITBO y KOMe he ce CBM MOMMPUTH KaJia IPOUNTA)Y CYACKY UCTUHY,
Te ce 37104 HM BuIIe Hehe ITOHaB/BaTIL

Jemna op Hajuernhyx KpUTHKa Koja ce MOXKe 4y TH Off CTpaHe oMuTnYapa je ga meby-
HapOJHO KPMBMYHO IpaBocyhe orpaHnyaBa CyBepeHNUTET, jep pey3Ma fIe0 bheHe
penpecuje. lllTan cmaTpa Ja je 0Baj apTyMeHT KOHTPAJMKTOPaH, jep IMOCTOjU CHa-
xaH (unosodckn aprymeHT fia je camo mocrojarme MelhyHapogHOT KpUBUYHOT IIpaBa
OIIpaBJAHO YMIEHNUIIOM Jia p>KaBe He 6u Tpebao ja Oymy apOuTpu Hajj COICTBEHUM
KplIemyMa (HIKO He MO>Ke OMTHM Cyziuja y cBojoj cTBapm).’

Y 3ennty mohu, mehyHapogHO KpMBMYHO IIpaBo OMIIO je IpeaMeT y3anu3ama I
MHCIUpaTuBHe peTopuke. MehyTnum, y mocnepme Bpeme cjaj MehyHapomgHor KpuBuMY-
HOT IpaBa 671efy1.>” Pasyior HaBeIeHOM JIeXKU Y YMEbeHNIIM f1a Mel)yHapoHY KpUBUYHNI
cynoBu HuCy y Behoj Mepu ycrenu fja ocTBape cBoje Ijy/beBe — JIa 3aCTpallle eBeHTyaTHe
Oyznyhe usBpimole u fia oMyupe Hapofie Y MIOTKOH(INKTHUM IPYIITBUMA.

Hagepeno notBphyjy u emnupujcka ucrpakupamwa 13 Kojux npousunasu ga ICTY

326 Hewnapuh (2022), op. cit., ctp. 270.

327 Clark (2009), op. cit., p. 425.

328 Stahn, C., A Critical Introduction to International Criminal Law, Cambridge University Press, Cambridge,
2019, p.413.

329 Combs (2010), op. cit., p. 2.
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HIje yCIIeo Jja yBepy pelieBaHTHE LIM/bHE TPYIIE [la Cy Ha/la3) U3 IherOBYUX MPecya NCTH-

Hutn. >

OBa unmbeHNIA JOBOAY y NUTabe CIOCOOHOCT Mel)yHapogHIX KPMBUYHNIX
CYZOBa 1a JOTIPMHECY NOMMPEIbY U U3rpajibu Mupa. IlpumMepa pagy, jeJHO eMIIMPHjCKO
UCTpaXkiBambe ClIpoBefieHo Y bochu u XeprieroBuHM mokasaio je ja Cy CBY MCIINTA-
HUILM U3 PA3INYUTUX €THUYKMX TPYIIa HETM Py 37I04MHe IPUIIaJHIKA CBOje eTHIUKe
rpyIie ¥ IOTEHLVPaIN OfTOBOPHOCT IPUIAJHIKA APyTe eTHUYKe rpy1e. VicroBpemeno,
OCTaB/ba/IN Cy YTUCAK OTOPUEHOCTH, beca n ppycrpanuje.”” JIpyro ucrpaxxmsame ce
TUIIAJIO CTelleHa oBepema rpahana jyroncroune Epporne y papy ICTY. Pabeno je mouer-
koM 2002 n o6yxBaTno je 10.000 ncninranuka. OBO UCTPa>KMBalbe je IIOKa3ano BUCOK
CTeIeH Pa3IMINTOCTH y CTeNIeHY IToBeperba. Tako, HajBUIIM CTelleH oBepema je 61o Ha
Kocosy* 83%, y ®enepaunju buX 51%, y Cpbuju 8%, a y Perry6mmiu Cprickoj camo 4%.2
Jecet roguHa xacHuje, 2012. rogune, camo 20,1% craHoBHMKa Perry6mke Cpricke pexiio
je ma Bepyje pa je y Cpebpenuny 6uo parHu 3nounH.”’Takobe, nctpaxupamwe y Pyannu
HOKa3aJIo je aa 87,2 % MCHUTaHMKa Huje nHGopMMCcaHo o noctynuuma npep ICTR.

3.1.3. Paseoj mehynapoonoz kpusuunoz npasocyha — ucmopuja pamosa, ucmopuja
cyherwa

Vnejy o bopMupamy jefMHCTBEHOT CBETCKOT KPYBUYHOT CYyZIa, KOjy 61 MIMA0 HaI/Iex-
HOCT y CTy4ajeBMMa KaJia ip)KaBe He TOHe yuuHmole MehyHapogHMX 3/1041Ha ycep
HOMMTUYKIX Pas3/iora MIn HelOCTaTKa BO/be U KallallTeTa, U3HeOo je mpepcenHnk Meby-
HapopHor komutera I]pBenor kpcra Gustave Moynier y XIX Beky, o okoHYamy ¢paH-
I[yCKO-IIPYCKOT paTa.

ITo oxonuamy IIpBor cBeTcKor paTa, Bepcajcku yrosop je npensubao ma ce 6usim
HeMauKJ Kaj3ep I1030Be Ha O[iTOBOPHOCT 3a TellIKe MoBpefie MehyHapogHOr Mopana n
37I0YMHe Y paTy Ipef noce6HnM Mehynaponunm cynom. Mebytum, Xonanpuja, y kojoj
je Kajaep Ha/Ia3mo y er3amiy, ofomIa je ja ra M3py4unm us gBa pasora. [IpBo, 3aTo mro
KpUBUYHA Jie/Ia 3a Koje ce TepeTuo HIUCY Oyia mpenBubena yropopuma Koje 06aBesyjy
XonmaHpujy U APyTo, 3aT0 WTO je X0omaH/Mja TPaUIIMOHATHO IpY>Kaa a3ul nobehenn-
Ma.” Y ofHOCy Ha ipyTe ONTY>KeHe IpUIIaHIKe HeMadyKe Bojcke, Hemauka je mpeysena
ob6aBe3y Boherma KpMBIYHNIX OCTYIAaKa KOjU Cy Ce OfiBMjann y OKBUPY T3B. Jlajnunimu-
Kux cybema 1921. roguse.

330 Milanovi¢, M., “Establishing the Facts about Mass Atrocities: Accounting for the Failure of the ICTY
to Persuade Target Audiences’, p.1. foctymHo Ha: https://papers.ssrn.com/sol3/papers.cfm?abstract_
id=2757151

331 Buisman, op. cit., p. 69-74.

332 Vcrpaxusasme je Bpunmna SEE Public Agenda Survey, inrupano npema: Wilson, R. A., “Judging History:
Historical Record of the ICTY”, Human Rights Quarterly, no. 27,2005, 908-942, p. 941.

333 Milanovi¢ (2016), op. cit., p. 22.

334 Des Forges A., Longman T., “Legal Responses to the Genocide in Rwanda,” in Stover, Weinstein, op. cit., p.
56.

335 O osome Bugeru Buure y lIxymh (2005), op. cit., ctp. 30.
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Vsmeby Ba cBeTCKa para ocTojanu cy npenosy Jlnre Hapona 3a OCHMBaMbe CT/THOT
MelyHapopHOr KpUBUYHOT Cyza, MehyTuM, anu Hu oBa uzeja Huje saxxuBena. OKOH-
yame JIpyror cBeTCKOT para JJOBEJIO je 1O eKCIIaH3Mje Mel)yHapOoJHOT KpYBIYHOT IIpaBa
ocayBamweM IMT 1 IMTFE. O 3Hauajy nuTtama OfrOBOPHOCTY 32 paTHE 3/I0YMHE TIOf
okpmpeM UN roBopu 1 4niseHNUIA [ia je II0J OKPI/beM OBe OpraHmsannje popmupana
je Komucuja 3a patre 3nounne - UNWCC / United Nations War Crimes Commission
KOja je MpUKYI/baja JOKa3e U puIlpeMaa IpaBHe IIpeJijiore, a1y Huje MMaa CyAcKy
¢yHkLujy. Takobe, UN cy 1950. rogyae ycsojune HanpT kofekca 371041Ha IPOTHB Mupa
u 6e30eJHOCTY YOBeYaHCTBA, anu oBaj Komekc HuKaza Huje ycsojeH. Cnepnehn Tamac
pasBoja nHCTUTYIMja Mel)yHapoHe KpUBMYHe IpaBJe MpeACcTaB/ba OCHNUBae ad hoc
tpubyHnana ICTY u ICTR, koje je koHauHO KpyHuUcaHo ocHuBamweM ICCa.

Op IIpyror cBeTCKOr paTa JIo laHaC BOAM/IO ce BuIe paToBa. Kao mocnenuia xman-
HOpaTOBCKe aTMocdepe, Y A3uju Boguo ce Kopejcku pat of, 1950. no 1953. ropuse,
Bujetnamcku par op 1955. mo 1975. rogune, rpabancku pat y Kam6onm on 1970. rog
1975. ropgune. Takobe, Boben je u pat y Victounom Tumopy ox 1975. roguse fo 1999.
ropguHe. Epa XmagHor para foHena je 1 paToBe y JlaTuHcKoj AMepuiiy — ApreHTMHCKA
par o 1976. o 1983. rogue, rpabancku par y I'Baremanu ox 1960. o 1996. ronnse,
rpabancku par y En CanBapmopy ox 1979. rogune fo 1992. roguue. Kao nocnegura
IIOCTKOJIOHVjaTHUX KOH(/MKaTa y Appuny BoheHo je HeKoMMKo paTosa — rpahancku
par y bujadppu u Hurepuju og 1967. no 1970. rogune, koHGnukT y Yraupu on 1971. no
1979. ropune, par y Etnonuju op 1977. o 1978. rogune, rpabancku par y Pyannnm on
1990. no 1994. ropuHe, rpabancku par y Comanuju koju jour yBek Tpaje, rpabanckn
pary Cujepa Jleone o 1991. no 2002. rogune. Ha Biauckom nctoky BobeH je nubanckn
rpabancku par o 1975. ro 1990. roamse, pat y ABranucrany o 2001. go 2021. roguHe u
HaJIeCTMHCKO M3Pae/ICKy CYKO0O, y3 IpeKje, Koju joi yBek Tpaje. Ha Tepuropuju 6us-
mer CCCCP Bopuo ce par y Yedennuju o, 1994. mo 2000. rogune, pat y Jy>xknoj Ocetnju
2008. ropuHe, Kao 1 paT y YKpajuHu, Koju joll yBeK Tpaje. Y EBponu ce Bofmo par Ha
teputopuju 6usuie COP] y nepuony on 1992. o 1999. ropune.

Y cBMM HaBeleHMM paTOBMMa 30MPHO je eBUIEHTHPAHO IPEKO 15 MIINOHA IIUBII-
HIIX XPTaBa, a/Ii, CAMO 3a HeKe O OBIX CyK00a YCIIOCTaB/beHN Cy MeXaHU3MIU KPUBIYHE
OZirOBOpHOCTU IIpe MehyHnaponuum cyposuma. Taxo, mox okpubem UN, popmupann
cy ad hoc cynosu ICTY u ICTR. Op popmupama o ganac ICC je umao npegmere Koju
ce TMYy HeKo/uKo parosa — y Yrauau, IP Koury, Cynany, Manujy, O6ann cmoHoBaue,
I'pysuju, Yxpajunu, Asranucrany, [lazectunn u MujanMapy, Kao 1 MaCOBHOT Hacuba
y Kennju n Gununuamma.

Y opHOCY Ha Heke Off CyKo0a, IIpaBHM OATOBOP je 6110 popMupame KOMUCHja 3a
yTBphUBame UCTUHE U IOMUpeme. Y HEeKMM CTydajeBrMa KOMUCHje Cy O1Ie jeuHN
MeXaHM3aM TPaH3MIIMOHeE IIpaBJie, a y APYTUM CIy4ajeBMMa [e/IoBajie Cy KOMIIJIEMEeH-
TapHO ca HallOHa/IHUM My MehyHaponuum cyhemem 3a pathe 3nounne. Heke of

86



JOPYTUM NJEO - UICTUMHA I MEGTYHAPOJJHA KPVBMYHA IIPABJTA

HajIIO3HATHjUX KoMmyucuja cy: Komucnja 3a uctuny un nomupeme Jy>xue Appuxe; Komnu-
cuja 3a UCTUHY 1 nomupeme Cujepa JleoHe, Koja fienyje 3ajegHo ca cyzioM 3a Cujepa
Jleone — SCSL; Komucuja 3a jegHakocT 1 nomupeme Mapoka; Komucnja 3a mpaBny u
nomupeme Kennje; Hanmonanaa komimcuja 3a momupeme I'ane; Hanymonamaa komucnja
3a Hecrana 1 AprenTuHa; HanmoHnanna KoMucuja 3a UCTUHY U HoMupere Yne;
Komucuja 3a uctuny n nomupeme Iepy; Komucnja sa uctuny En Cansagop; Komucuja
3a pasjalmerbe ucropuje ['satemana; Komucuja sa nojaiunmerme UCTUHE, KOET3UCTEHLIU)Y
u HertoHaB/bamwe Konmymbuja; Komucuja sa ncruny u nomupewe Kanaga ca poxkycom
Ha MHJIMjaHCKe IIKOJIe ¥ 37I0CTaB/balbe ay TOXTOHMX Hapofa.; KoMucuja sa nomupeme u
uctuny Vcrounor Tumopa, Komucuja sa nomupeme Conomonckux ocrpsa; Komucuja
3a ucTuHy u nomupemwe Henana; Komucnja o HaydeHnm nekimjama u nomupemy lpu
Jlanka; Komucnje 3a uctuny y 6usmmm aprxasama Vicroune Hemauke.

Kommcuje cy popmupane ca ypeM IpeBasuiakermha 13a30Ba MOCTKOHGINKTHIX
IpylITaBa 1 He POKYCHpPajy ce UCK/bY4MBO Ha IPYIITBA HAKOH OPY>KaHUX CyKo6a, Beh
U Ha CUTYyalMje y KOjiMa je ZOa3nIo 10 CUCTEeMCKOT Hacu/ba ¥ JYOOKMX APYLITBEHIX
HofiesIa YHYTap 3ajegHuLe. Ba>kHO je HATOMEHYTH Jia je I0CTOjao MOKYIIaj popMupama
TaKBe KOMIUCHje U 3a cykobe Ha mpocTopy 6usiie COPJ. Ped je o pernoHanHoj nHUIMja-
T RECOM, noKpeHyToj IpeBacxo/HO NOJ, OKPU/beM HEBNIAJMHNX OpTraHM3alinja,
Koja, MehyTuM, HUKa/ja HYIje MHCTUTYL[MOHAIHO 3a>K/BeIa.

VIHCTUTYIMOHATHY TPEH[, Y Pa3Bojy MehyHapomHOTr KpUBMYHOT ITpaBocyha mpen-
cTaB/ba popMupame XUOpUAHUX CyfioBa. Ped je o cysoBuMa Koju ¢y popMaaHO feo
HaIlMOHA/THOT IIPaBHOT CUCTEMA, a/li y CBOj cacTaB yK/by4yjy MehyHaponHe cynnje u
TY>KIOLle, a TOHeKaJ| ¥ IpMMeHY MehyHapoHIX KpMBUYHOIIPOIIECHNX IIPABIUIIA, Y3
HOAPLIKY MU HOJ, OKpy/beM MebyHaponHe 3ajenuuie. Y Behnnu cnydajeBa xubpupHu
CYZOBU VIMajy CeUILTe Y AP>KaBU Y KOjOj ieTyjy, /Iyl MOTY OMTHU U MHCTUTYLMOHATTHO
U3MEIITEH! BaH leHe TepUTOopHuje.

Y 0cHOBU KOHIIeIITa XVOpy/M3aliyje IeXKV IIPeTIIOCTaBKa Jla HAI[MOHATHM CY/IOBY, Y3
yK/byunBame MehyHapopHe KOMIIOHEHTe, MOTy 06e30eauTu Behy cTeleH ToKaTHe 1eTy-
TYMHOCTY Hero MehyHaponHu TpubyHany, y3 MICTOBPEMEHO OUyBambe CTaH/ap/a Helpy-
crpacHoCcTM U npodecnonannoctu. Ca gpyre cTpaHe, oBakBa Mel)yHaposHa ,,lTpaBHa
MHTEpBEHIIMja" y HallJIOHA/THE IPABOCY/JHE CUCTeMe MMa 3a L/b Y IbJIIXOBO MHCTUTY-
IIVIOHAJTHO jadame. MehyTum, jenaH o KJby4HUX IIPUTOBOPA OBOM MOJETY OHOCH Ce
Ha MHTEH3MBHO ydemrhe CTpaHMX Cy/iuja y HALIMOHATHMM IPAaBOCYIHUM CTPYKTypaMa,
HITO MO>K€ JJOBECTH JI0 MepLEeNINje OrPaHNY€erba IP>KaBHOT CyBEPEHNUTETA.

OBaj IpKCTYII je, ca CTAHOBMIITA Me)yHapOLHe 3ajeSHMLIE, CBAKAKO 3HAYajHO €KOHO-
MUYHUjI OFf OCHUBama ad hoc cypoBa. [JaHac II0CTOju leceTaK OBaKBUX MHCTUTYILHja:
Special Court for Sierra Leone (SCSL); Ioce6Ha appuuka Beha y Cenerany; Crierjujanan
kpuBnyHu cyp Lenrpannoadppuuke Pemy6nuke; xubpugna seha y Jlemokpatckoj Perry-
omuuu Konro; Extraordinary Chambers in the Courts of Cambodia; [Toce6un manenn 3a
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0301pHe 3n0unHe y Vicrounom Tumopy; Operpere 3a patHe 3n0unHe boche u Xeprero-
BuHe; Kosovo* Specialist Chambers. Unmenn1a nocrojama jeHor craaHor MehyHapon-
HOT KpMBIYHOT CYZIa, Ka0 U HM3a IPYTUX Cy/I0Ba KOjI 110 MaTepyja/IHOM U IPOLIeCHOM
IpaBy IPaBUTHPAjy OKO Ibera, yKasdyje Ha popMuparme CI0XKeHe MHCTUTYIMOHATHE
apXUTEKType r1obanHe KpUBUYHE IIPABJIE.

MebytuM, unmenniia nsoctanka Hajpehux cBerckux cuna us HagnexxsHocty ICC -
CA]l, Pycnje, Kune u fpyrux — kao u cankuuje xoje CAJl yBofe cyaujama oBor cyza,
moBofie y nuramwe fa mu ce ICC Moke cMaTpaTy LIeHTpaTHUM MehyHapoHUM KpUBUY-
HUM CYZOM, OJHOCHO KaKaB je IeroB CTBapHY JIETUTUMUTET Y MehyHapopHoj 3ajes-
HULM. VIako je y HayIu U jaBHOM IMCKYPCY IIOCTOjao IIMPOK KOHCEHSYC /la OCHUBAbE
ICC-a npepicTaB/ba OCTBapeme TeXIbe CTape FOTOBO /1B BeKa, MHCTUTYLMOHAIHA 1
MO/ TIYKA TT03MIIMja OBOT Cyfia y MehyHapopHOj 3ajefHMIIM BpeMeHOM II0Ka3yje 3HaKe
crnabmema. Kapna men [Tonre je 2021. rognHe y MHTepBjy 3a Hemauky [Ilnurn nsjasuma
Z1a je HakOH ocHMBamwa ICC MucInIa a cy KOHa4HO ycnenu 1 aa je popmupaHna Mehy-
HapoyiHa jypucaukiyja koja he mmatu npesentuBHu edpexar. MebyTum, xaxxe na je 3a
CaMO HEKOJIMKO TOfIMHA TO ,,KpeHy/Io Husbpao®, a unM cy Pycuja n CAJl, a Hapounto
CA]l usry6buse nHTepecoBambe 3a Taj CyJ, TO je cBuMa Tpebaso na 6yze curnan** Crora
ce MOJKe 3aK/by4MTH Jla PasBoj MehyHapogHIX KPUBMYHNIX Cy[iOBa HIfje eBOTyTHBHE
npupope, Beh fa ucropuja MehyHapogHIX KPUMBMYHMX Cy0Ba CIIaJja y OIICET UCTOPYje
Kpusa MehyHapopHe 3ajegnnie.”’

Merpert MelyHapogHO KpUBIYHO IIpaBocyhe BUAM Ka0 MUPOBHM IIPOjeKaT U Hy AU
MHTEepeCaHTaH IIPUKa3 HberoBor pasBoja Kpo3 Tpu dase’. Y npsoj dpasu koja 6u ce
MorIa Ha3Batu gasoM ,IIpaBa 3a OKOHYame CBMX paToBa“ MUP je NepUUIMPAH Kao
MmebynpxaBHu nopenak. MehyHapogHo kpusn4yHo npaBocybe je 611710 ycMepeHo Ha 3710-
YIHe IPOTYUB MIPA, jep je Off Tora 3aBUCKO MehyHaponHy IpaBHY Nopefak. IIpumapuu
3alITUTHM 00jeKart Cy OVIu p)KaBa M MUP, a IOjeINHALl TeK CeKyHIapHI. Y 0Boj dasu,
mebhyHapopHo KpuBn4uHO npaBocybe je BubheHo kao mpojexar nMBUIN30Baba OFHOCA
meby np>xaBama.”® Mehytnum, 1ok je boxyc 610 Ha arpecuju, paTHU 3TOYVMHHU U 3TOIVHA
IIpOTMB YOBEYHOCTU Cy HYyAM/IV 3HATHO NP CIIEKTap HOTCHIU/IjaHHI/IX nmoymHuMIana,

KaKo y MehyHapogHMM, TaKo U 'y YHYTpAIIBIM CyKoOuMa.

336 Karla del Ponte: Ratnim zlo¢incima je zajedni¢ko samo to $to vjeruju da cilj opravdava sredstva’, Vijesti,
JoctymHo Ha: https://www.vijesti.me/svijet/evropa/549363/karla-del-ponte-ratnim-zlocincima-je-
zajednicko-samo-to-sto-vjeruju-da-cilj-opravdava-sredstva?

337 Katzenstein, S., “In the Shadow of Crisis’, Harvard International Law Journal, vol. 55,2014, 151-196, p.
151.

338 Meégret, E, “International Criminal Justice as a Peace Project”, European Journal of International Law, vol.
29, no. 3,2018, 835-858.

339 Ibid., p.839.
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Ipyry ¢asy Merpet Hasusa ,,Hema mupa 6e3 mpaspe“. Y oBoj ¢asu arpecuja ryou
HOPMAaTMBHU [IPUMAT, @ 3/I09MHY HaJl HVBUINMA IIOCTAjy LeHTPaTH MOPAIHI XOPH-
30HT. YMecTo jus ad bellum, poxyc mehyHnaponnor KpuBudaHOr pasa je Ha jus in bello.
ITonnTuyKa NUTamkba IpaBa Ha paT BULIe HIUCY O1/Ia Off 3HaYaja. YMeCTO wiX, QOKyc je
Ha XyMaHu3anuju pata. MebhyHnaponHo KpuBr4HO npaBocybe mocraje BpeAHOCT cama
1o ce6y, nmovicrosehyjyhu manpat 3a o6HaB/pame MehyHapogHOr Mupa 1 6e36eHOCTI
ca MaHJIJaTOM 3a CIIpoBoleme KOCMOIIONNTCKe mpaspe.**

Tpeha ¢dasa npukasyje napasokc ogHOCa pasyie u cuje u Merper je HasuBa ,Hema
mpaspe 6e3 pata“.

[TapagoKc /IeXX1 Y TOMe LITO MMIIEPATBHY 3aXTeB 3a IIPABJOM MOXKe JOBECTH 10
ocnobabharma HOBUX 00/1Ka Hacusba. IIpBO, paT u MehyHapogHM 3/104MHM IPEeACTaB/ba]y
IPeAyC/IoB MOCTOojaba Mel)yHapoiHe KpUBIMYHE IIpaBfe, IpK 4eMy cama MehyHapogHa
KPUBIYHA IIPaBJia BpeMEHOM MO>Ke IIOCTaTH CBpXa caMa ce6u. [IpyTro, yHOpHO MHCHUCTH-
patbe Ha MMIIEPATUBHOj HOTPebM cIpeyaBara Mel)yHapOZHUX 3704 HA Metha YKYIIHY
»eKOHOMMU]Y " jus ad bellum, jep HOBOAY KO MOCTEIIEHOT ONpaBAaBakba XyMaHUTAPHUX
MHTepBeHIja. MerpeT ykasyje fia cy TakBe nHTepBeHIMje y XIX Beky Ouste cxBaTaHe
Kao noblesse oblige iuBMUIM3aIMjcKe MUCKje, OHHOCHO Kao 1abaB XyMaHUTApHU U3Y-
3eTakK, JOK y CaBpeMeHOM ITPaBHOM IIOPETKY CBe BHIIIE TOCTAjy CPEfICTBO CIpoBoherma
TeMe/bHMX KPUBUYHOIPABHIX 3abpaHa.’*! VIcToBpeMeHO, /TNIla ONTy>KeHa 3a HajTexxe
MebyHapopHe 3704MHe IIpecTajy fia 6yay NpUXBAT/BMBY IAPTHEPY Y AUIITIOMATCKUM
IIPeroBOPUMa, IITO MOXKe JOIIPMHETH [ajboj ecKaaluju Hacupa. Tpehe, moruka Tpe-
TUpaba MaCOBHMX 3/I0YNMHA Ka0 jef{He Off IVIABHUX IpeTHhu MehyHapogHOM Mupy u
6e36emHOCTH yKasyje Ha 3a0KpeT y mpakcy CaBera 6e36egHOCTH — off M3beraBarwa para
panu ouyBama MehyHapogHor mpaBa Ka cripoBobersy MehyHapogHOT mpaBa 1o 1jeHy
ynorpebe cue.**> Crora Merpert mpotiec ,XxyMaHm3alyje pata“ BUAM Kao HOTEHIMjaTHY
OIIACHOCT KOja y KpajibeM MCXO/ly MOJXKe IIOTKOIIaTy caMy 3abpaHy para.’*’

Crora, y nocrojehem cramy, o6ehame mehynaponHor kpusnuHor npasa ja he gornpu-
HeTy nmanuduKanmju ocrtaje orpanndeHo 6ygyhu na ce, 6ap Ha peTOpUIKOM HUBOY,
IIpaB/y jaje IpUMaT y OGHOCY Ha Mup. PoKycrparbe Ha XyMaHUTAPHM AUCKYPC O 3710-
YMHIMa MaCOBHIX CTpafiaiba HOJATHO yMamyje criocobHocT MehyHaponse sajenunuiie
fla [MHAMMKY OffHOCA MMpa 11 paTa carjiefja M3BaH [0jefHOCTaB/beHe JUXOTOMIje yUIu-
HUIAL/>KPTBa.

340 Ibid., p. 848.
341 Ibid., p. 852.
342 Ibid., p. 853.
343 Ibid., p. 853.
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3.1.4. Teopujcka pasmamparoa

MebhyHapopHO KpUBIYHO IIPAaBO BOHEHO je 1jeanimMa MOPaIHOT [ie/I0Baba, IPUMAaTOM

mpaBa HaJ| MOIMTUKOM 1 TpaHchopmaTuBHOM Mohu mpaspe,**

Te MMa TeH/IEHLIN]Y Ja
Kpenpa cMMOO/IIKY YHUBep3aTHe pe/ieBaHTHOCTY. Kpo3 mpuHnnIe BIagaByHe pasa,
paBo TeX1u fa 6yze Moh 3a cebe 1 a He 3aBucH of nonuTrdke mohu. Mehyrum, He
Tpeba 3aHeMapuUTH YMbeHNIY ia MehyHapogHo jaBHO mpaBo GyHKIMOHUIIE Y chepu
nonuTmdke Mohu,** Te 1a je, Mo CBOM HaCTaHKY ¥ JIeJIOBaby CYIITHHCKYU MOMUTHYKI
KOHCTPYKT KOju MOxke 6uTy KopuirheH y cBpXy odyBama I jadama MOJIUTIYKe MO
XazaH ykasyje Ha To ja Meh)yHapopiHa KpMBUYHA IIpaB/a HYje HACTa/Ia Kao HEYTPaTHA
IpaBHY MexaHM3aM, Beh kao monuTuuky ogrosop Ha Hemoh MehyHaponHe 3ajegHMIIe

346

Ia cIipedn 3704MHe,’*° OMHOCHO Kao BUJL MOpaiHe KOMIIeH3alije 3a IOIUTUYKN Hey-

criex. Cu4HO TOMe, 1 MerpeT cMatpa fia je MehyHapomgHO KpUBIMYHO 1paBo eydemnu-
3aM 3a Heunmeme.V

VI3 oBor yr1a Tpeba mocMaTpaTy ¥ NUTame UCTUHE pel MehyHapogHUM KpuBUY-
HuM cypfoBuMa. Dyko pasmarpa OfHOC UCTVHE ¥ MONM 1 3aK/byuyje [ja MCTUHA HIje
NniIeHa Moh, a/u je UICTOBpeMeHO KOHCTPYKT IOIMTUYKNX M eKOHOMCKMX Mohn jeq-
Hor gpyuTsa.**® Crora ce MehyHapongHa KpuBu4Ha mpaspa Kpehe y Tpoyrny mohn:
HOMNTUKA — IpaBo — ucTuHa. CBaKa off oBe Tpy Mohu mocroju cama 3a cebe, anu cy
cBe Tpu MehysaBucHe.

Jla 6y mpaBO 1 MCTMHA OYyBase U 3alITUTUIIE CBOjy MOh, Kpeupa ce nnysnja
HOJUTNYKe HeyTPaTHOCTK Koja mpatu MehyHaponHo kpuBuyHO npasocybhe jour
on Hupubepra n gosena je go Tora ga 6pojuu mehyHapomuu TpubyHann TBpae ga
(YHKUMOHUIIY Y MMaruHapHOM 1IapCTBY OIBOjE€HOM Off MOJTUTUYKE PEaTHOCTH Y
K0joj fienyjy.>** MehyTum, Ha TOM Iy Ty IIOCTOjM HEKONMKO 13a30Ba €IVCTEMOJIOIIKE
U BpefiHOCHe Ipupoge. [IpBo, emucTeMOMOMKY IIeJaHO, MOUTUYKY HapaTuB je
¢doxycupaHn camo Ha ofpeheHe unmeHnIle 1 UMa Cllelle Tauke y OJHOCY Ha JpyTe,
ImpeBullle Harnamasajyhu ,IuTa ce cTBapHO fecuno’, mperBapajyhmu uctuuy y
Kapukarypy.”® BpemHocHO I7iegaHo, HOMUTHYKA ueonoruja gpasopusyje ogpeheno
pasyMeBame IPOIITIOCTH, @ KAKBO PasyMeBambe 371I09MHa U3 NPOIITOCTY TOCTOJN ¥

APYIITBY, TaKBa he 6MTN 06/1MKOBaHa CBECT KA0 OATOBOP Ha 3704nHe.>!

344 Stahn, op. cit., p. 412.

345 Mégret, E, “The Politics of International Criminal Justice”, European Journal of International Law, vol. 13,
2002, 1261-1284, p. 1261.

346 Hazan, P, Judging War, Judging History, Stanford University Press, Stanford, 2010, p. 11.

347 Meégret (2002), op. cit., p. 1272.

348 Foucault, M., Power; Truth, Strategy, Feral Publications, Sydney, 1979, p. 131-132.

349 Dov J.,“Neither Here Nor There: The Position of the Defence in International Criminal Tribunals”, in
(Heller, K. J.; Mégret, F; Nouwen, S. M. H.; Ohlin, J. D.; Robinson, D., eds.), The Oxford Handbook of
International Criminal Law, Oxford University Press, Oxford, 2019 (2020), p. 68.

350 Bergenfelz, K., L., On Truth and Ideology in International Criminal Law, Lund University, 2013, p. 50.

351 Ibid.,p. 50.
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Knapk pasBuja npejy MopanHe eKOHOMUje Ha II0/by MehyHapopiHe KpUBUYHE IIPaBJe.
MopanHa eKkOHOMUja je KpUTHYKA CTYAYja KOja ce 6aBM MUTambeM AUCTpUOYIVje Mopas-
HOT KaIlyTasa ¥ eTUIKMUM KapaKTepOM eKOHOMCKIMX aKTVBHOCTY ¥ IPYIITBEHNX OffHOCA.
Y KoHTeKCTy MopanHe ekoHoMMje Kiapk ykasyje fa je HeonmbepanmHy KanuTaansam
IOIIpMHEO KOHKYPEeHIIUjI 32 PecypPCcHMa, UITO je JOIPMHENIO0 IPOU3BOAbY HacK/ba.

lcTroBpeMeHO CBeOYMMO €KCIIaH3UjJ MOpaHe €EKOHOMUje TOKpeTa BaJaBIHe
npasa MehyHapopHOr KpuBUYHOT NpaBocyha Kojy 006MMKYjy TEXHOKPATCKU MHCTPY-
MeHTH. OHM JleNyjy y MHTepecy IIobanHe ennTe TMbepanucTUIKNX MpaBHIUKA,
nocTaB/bajyhn ro6anny MopanHy 1 IOTUTUYKY areH/ly 3a pelllaBambe Hacuba. >

l'apamoH 3ak/pydyje cIM4YHO. YKasyje fia je Moh KpMBMYHOT IIPOTOHA jeflaH Of
HajBOKHUjMX IOMNTUYKMX aclieKaTa MehyHapoyiHe KpuBIYHe TIpaB/e U ja Huje Moryhe
HNOpUIATY 3aIa/[HU YTUIIAj HAa IpOllece CaBPeMeHe IIPaB/ie U IOMUpPeba. 3aK/bydyje
fa MehyHaponHO KpuBUYHO npaBocybe Tpeba ga nponabhe 6ananc usmehy Mmopanuor
UMIIepMjaIr3Ma 3allaJHUX IPAaBHUX KaTeTopuja, ca jefHe CTpaHe, I peflaTuBM3Ma Koju
6u pasBopHMO Meh)yHapoHY KpUBUYHY IIPABAY, ca Ipyre cTpaHe.*”

Kom6¢ mehynaposmHe KpuBUYHe CyfoBe MOCMaTpa Kao MHTEH3MBHO IONMUTIYKE
MHCTUTYLU]je, 6yayhu a r106aTHa IONMNTUKA YTHYe Ha CBE K/bYYHE aCIIeKTe HhUXOBOT
GbYHKIMOHMCaba — Off HAUMHA OCHMBAIba, BUCHHE OylieTa I Tpajaba IbIIXOBOT MaH/aTa,
o n36opa nmpeaMeTa MCTpara u cenekijuje okpupmbeHnx. Tako, ad hoc TpubyHann
cy dopmupanu 3a mase u raobanHo nepudepHe cykobde y bocun u Pyanpu, a He 3a

354

rrnobanHe urpade kao mro cy Pycuja win Kuna.>* OBy unmennny notsphyjy peun

ICTR noptmapona Kingsley Moghaly koju je omcao melynaponse kpuBudHe TpubyHane
Kao ,,Tpakerbe MOIUTIYKe NCTIHE >

Moro 6u ce pehu fa je MehyHaponHa kpuB1MYHa IpaBpa, npasga Mohuux. [Tnrajyhn
ce 300r yera Jp>kaBe YOIILITe OCHNUBAjy MehyHaponHe KpuBUYHe TpubOyHase, Merper
3aK/byUyje /la TO YMHe KaKO OM JIeTUTMMICAe CBOje IM/beBe ¥ 3aTO IITO MUCTIE, N
3Hajy, a MOTY fla UX KoHTpo/uiry.*® Crora, fp>kaBe Koje nMajy moh nobengnmka, mohHe
CaBe3HKe UIN CY, jeTHOCTABHO fleo IINperT I/TaHa MONHIX caBe3HMKa, MOTY I O4eKYjy
HOBO/bHIje MICXOJie KPMBUYHUX NOCTyaKa. To He 3Ha4n f1a cy MehyHapopgHu Ty>xmoru
WIM Cypyje, IOMIOKHY IIOIMTUIKOM YTHULAjy ofpeheHux np>xaBa, Maia HU Taj yTULAj
HIj€ UCK/bYY€eH.

IMonuTuyky yTunaj ce BpUIM 1 Ha pasHe ipyre HauMHe, 1I049€B Off MEUjCKUX Kpea-
IYIja UICTOPUjCKYX MICTVHA, Pa3/ININTUX TUIIOBA ONICTPYKIIMja MUCTpara, GMHAHCHjCKIX

352 Clarke, K. M., Fictions of Justice: The International Criminal Court and the Challenge of Legal Pluralism in
Sub-Saharan Africa, Cambridge University Press, Cambridge, 2009, p. 48.

353 Garapon, op. cit., p. 717-721.

354 Combs (2010), op. cit., p. 224-226.

355 Moghalu, K. C., Rwanda’s Genocide: The Politics of Global Justice, New York: Palgrave Macmillan, 2005,
p. 2, untupano npema: Combs (2010), op. cit., p. 225.

356 Meégret (2002), op. cit., p. 1267.
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HOZICTUIIaja MM OLICTPYKIUja, yBohemwa caHKIMja CyAMjaMa U TY>KMOLVIMa Off CTPaHe
HEKNX 3eMajba ¥ YUTaB HU3 APYTUX IPAaBHUX, TOTUTUIKUX Y EKOHOMCKMX MEXaHM3Ma.
Taxo, Kaprna fen IToHTe ce y uHTepBjyy 3a HeMauku ,,[IInurn® moxannia fa joj Huje 6uio
omoryheHo na ucrpaxyje genosare NATO-a, a a y Pyanu Huje Mora a uCTpaxyje
npumnajgHuke Haposa TyTcu. Y 1MCTOM MHTEpPBjyy 3aKk/bydyje Aa MehyHaponHa npasja
MO>Ke J1a GYHKIIVIOHNIIE CaMO aKO je MOp)KaHa IIOIMTIUYKOM BO/bOM, a aKO Ta BO/ba
HefIoCTaje, He MoXe ce IyHo ypaauTi.””’ CamdHo 3ak/pydyje Merpet ykasyjyhu na je
TokoM Beher fenna cBojux panux roguHa, ICTY 610 urpayka y pykama BeIMKNUX CHUIa:
TOIYLITAHO MY je Ia pajy OHZA Kafia je TO YIJTABHOM OfTOBApajIo IOMUTUYKIIM I/Ia-
HOBMMa, a/iu 6u 6110 HarIo 00y3/jaBaH CBaKy YT Kaja 611 IMokasao 3HaKe jja 61 MOrao
YIPO3UTH CTATYC KBO.**®

[TonmmTyuky yTunaj Ha paj MehyHapogHUX KPMBUYHUX CY0BA MMA IIUCTEMOJIONIKE
THIOCTIeIN1Ie, jep OTpaHMYaBa CBeoOYXBAaTHOCT Crio3Haje forabhaja us mpomnoctu. Ilorom,
IOBOAY Y IUTame ISTUTUMHOCT KOHKpeTHOT Mel)yHapopmHor kpuBu4HOr cyna n Mebhy-
HapOJHE KpMBUYHE IIpaBli€ y LIE/IOCTU 1 KOHAYHO, T€ ICTMHA apTUKYy/IMICaHa y IIpe-
Cy[U MOXKe TIOCTaTV MHCTPYMEeHT HOoNMuTuKe. MehyHapogHMM KpMBMYHUM CyOBMMA
ce 00MYHO 3aMepajy HoOefHIYKA IIpaB/ja ¥ ABOCTPYKM apLIMHM Y IOCTYTIAIbY.

3.2. TpaH3uiuoHa npasaa u MelyHapogH KPMBUYHYU CYAOBI

Mebynapopno KpuBMYHO npaBocybe je meo mupe camke Koja ce HasuBa TPAH3ULIM-
OHOM IIpaBfioM. TpaH3uIIMOHA IpaB/a je 1MojaM KOjUM Ce y TeOpUjy 0O3HayaBa MoJbe
aKTVBHOCTY U MCIIUTHBa®BA, POKyCHpaHO Ha MUTame KaKO ce APYIITBA OHOCE TpeMa
IMTabUMa KpIIeba JbYACKNX IIpaBa y MpPOLIIOCTH, MACOBHUM 3/I0YMHIIMA VT APYTUM
O6}'H/IH]/IMa TECIIKNX IPYIITBEHNX TpayMa, yKTby‘-InyhI/I reqoung nin I‘pabaHCKI/I par,y
by u3rpabuBama feMoOKpaTudHuje, IpaBuuHuje u MupHe 6ynyhuocti™. Jedunmnire
ce Kao ,3aJlaTaK CipoBolhemwa Ipasjie y HepUOAY KOjy CIefy 0 OKOHYay KOHQINKTA
VIV pelIpecuBHE BIACTH, TOKOM KOTa Ce YCIIOCTaB/ba MUPHO, CTAOM/THO 1 IEeMOKPATCKO
npymrBo %, IIpema Tajren TpaHsuIMOHA IPaB/Ia je IPaBHU OATOBOP Ha Hefle/la IpeT-

357 Angelina Sofranac, ,Karla del Ponte: Ratnim zloc¢incima je zajednicko samo to §to vieruju da cilj
opravdava sredstva‘, Vijesti, 19. 6. 2021, goctynHo Ha: https://www.vijesti.me/svijet/evropa/549363/karla-
del-ponte-ratnim-zlocincima-je-zajednicko-samo-to-sto-vjeruju-da-cilj-opravdava-sredstva

358 Mégret (2002), op. cit., p. 1275.

359 Heduuuiuja npeysera us: D. Shelton, The Encyclopedia of Genocide and Crimes Against Humanity,
Macmillan Reference, vol.3,2004, pp. 1045-1047. HaBegeHy gebunnnujy je mpuxsaruo u IlapraMeHT
EV, Bupu: https://www.europarl.europa.eu/meetdocs/2004_2009/documents/fd/droi20060828_defini-
tion_/droi20060828_definition_en.pdf

360 Llewellyn J.J.,,Restorative Justice in Transitions and Beyond, The Justice Potential of Truth-Telling
Mechanisms for Post-Peace Accord Societies®, in (T. A. Borer ed), Telling the Truths, Truth Telling and
Peace Building in Post-Conflict Societies, 2006, p. 90.
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XopHUX pexxuma.’® Jlakje TpaH3MIIMOHA IIPaB/a je IPaBHY IIPOLieC KOji 3all0unibe Y
IPYLITBY pa3opeHOM KOHQINKTIMA, a Tpeba a Oyzie OKOHYaH MIUPOM Y IeMOKPATCKOM
npymTBy. OZTHOCHO, TO je IpaBHU IpoIleC y NepUoAy NonuTndke Tpansunuje. Opaj
Ipoliec Hije BpeTHOCHO HeyTpaslaH, Beh Texu cTaHgapAnMa IeMOKPaTCKIX APYIITaBa.
Tpausuunona npaspa Hije MehyHaponHa o6aBesa Ap>kaBa, aji je Ipero3HaTa Off CTpaHe
MebhyHaponHe 3ajefHMIle Ka0 MeXaHM3aM yHanpehema BlagaBuHe mpasa.
TpaH3numoHa mpasjia je CMeILlITeHa y OKBUP B/IafiaBUHe Ipasa 1 MehyHapogHor
IpaBa JbY/ICKMX IIPaBa 1 II0YMBa HA IPETIIOCTABLM i IPYIITBA MOPAjy /la ce Cyoue ca
npouutomhy ga 61 kpenyna Hampen.*® OHa o6yxBara 4eTHpy MexaHmusMa: cyhema 3a
paTHe 3/104MHe, IPABO Ha VICTUHY, perapannje 1 pepopMy MHCTUTYIUja.>*
Tenepanuu cekperap UN fao je dyHkimoHanuy feuHULNjy TPaH3ULIMIOHE IPaBe
IpeMa Ko0joj OHa 06yXBaTa YiTaB HU3 IpolLjeca ¥ MeXaHM3aMa II0Be3aHNUX ca IOKyIIajiMa
[PYLITBA Ja ce Cyoun ca HaceheM BelmKux 310ynoTpeba 13 MpoOIIIOCTH, KaKo 61 ce
ocurypasa ofirOBOPHOCT, 3a/I0BOJbIJIA NIPABJA ¥ MOCTUITIO HoMMpem-e.*** OBaj moky-
MEHT IIpero3Haje pasHe MeXaHM3Me — Cy/iCKe M BaHCY/ICKe, ca mnu 6e3 MehyHnapopnHor
yuemha - yx/byuyjyhn mojeuHauHa KpMBUYHA TOBbEmba, PeIapalyje, Tpaxkeme UCTUHe,
MHCTUTYLMOHAIHe pedpopMe, IPOBEPY U OTIYLITabe, NI KOMOMHALIM)Y OBUX Mepa.
MexaHu3Mu TpaH3ULVIOHE IIpaBJie IMajy AyanHy GyHKIM)Y: OHU CY OPYjeHTUCAHU
U Ka IpoIuIocTH U Ka 6yayhHocTn. YTBphyjy 3/104nHe U3 IpOLUUIOCTY M HIPUMEHY)Y
Mepe ycMepeHe Ka JPYLITBeHOM 3Jiederby 1 mpeseHnuju 6ynyhnx snounna. Vnax, oBu
MeXaHU3MH 3a MICTIpaB/babe MPOLIINX U CIIpedaBarbe Oyayhux Kpiuema mpaBa 3aXTeBajy
He caMo IIpOMeHe y IpaBy, Beh u mpoMeHe y cTaBOBMMa I0jefjuHaLA 1 Haluja.*® PasBoj
U IIPOMOIINjy TPaH3UIVIOHE IIpaBje oapxasa MohHa MelhyHapogHa MHAyCTpMja Koja
obyxBaTa IojefiiHIle-eKCIIepTe X MHOLITBO HeBIAAMHNX OpraHM3anmja koje mokpehy
MmuposHe nHTepBeHuje UN 1 npojekte 0roBOPHOCTY HAKOH CYK00a y KpUSHUM JpiKa-
BaMa LIMPOM cBeTa.**
[n/peBn TpaH3UIIMOHE IIPaBJe U jadarba MHCTUTYIMja Y SPYIITBYMA PasOpeHUM
CYKOOMMa 4ecTo ce ONNCYjy Kao KOMIITIEMeHTAapHI, jep Cy MHCTUTYIVje Te Off YMje CHare
3aBucK fia v he 1y/beBM TpaH3UIMOHE IIpaBfie OUTY CIIPOBefieHN. Tako ce TpaH3MUI[MOHA

361 Teitel, R.,“Transitional Justice Genealogy”, Harvard Human Rights Journal, Vol. 16, 2003, 69-94., p. 69.

362 Andrieu, K., “Transitional Justice: A New Discipline in Human Rights”, Online Encyclopedia of Mass
Violence, 2010, p. 2. goctynHo Ha: https://www.sciencespo.fr/mass-violence-war-massacre-resistance/en/
document/transitional-justice-new-discipline-human-rights-0.html

363 Mendez, J. E., “Accountability for Past Abuses”, Human Rights Quarterly, vol. 19,1997, 255-282. nocTymHo
Ha: https://kellogg.nd.edu/sites/default/files/old_files/documents/233.pdf

364 The Rule of law and transitional justice in conflict and post-conflict societies: Report of the Sec-
retary-General, $/2004/616, 23 August 2004, para. 8, focTynHo Ha https://digitallibrary.un.org/
record/5276472v=pdfifiles

365 Pablo de Greift Special Rapporteur on the promotion on truth, justice, reparations and guaran-
tees of non-recurrence, raport August 2012, para.89, foctynHo Ha https://digitallibrary.un.org/
record/8034122v=pdf

366 O osome Bupern Bumre y: Kelsall, op. cit., p. 6.
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IpaBJa, MoceOHO MOJ, OKpM/beM MehyHapoHe 3ajeHiLe, BUAU Ka0 OOIVK TYTOPCTBa
HaJl HApOJVIMA 1 KA0 M3pa3 CKellce y MOryhHOCT IIpoMeHe M3HYTpa, KOJeKTUBHIM HaIlo-
pom 3ajeguuie” Tajren Takohe ykasyje Ha pusuKe TpaH3UIMOHE IIPaBJe, jep IPaBo
MO)Ke OMTY CPefICTBO peTy/Ialje Hacu/ba ¥ pa3oTKpUBama 3710ynorpebe Mmohu, anu
JICTO TaKO MOXKe IIOCTATV MeXaHU3aM beHOT IIPUKpUBamba 1 erntumanuje.’*® Jinboy
nopceha ma mpaBo Moxxe fa TpaHcopmuire nebaty o gorabajuma 13 HpoIIOCTY U A
ce CYNpOTCTaBy NOPUIIamby, A/l UICTOBPEMEHO MOJKE 1 [la YCTAaHOBM COIICTBEHY JIETH-
TUMHOCT MMHMManu3yjyhu n3asose ca KojuMa ce CyoyaBa y JOMUHAHTHUM OKBMPYMMA
MHTEpIIpeTHpama NpoutocT.’”

Kaxas je ogroc nsmelhy Tpansuimone npaspe n MehynapopgHor npasa? TpaHsumu-
OHa ITpaBJia Huje popManHu feo MelyHapogHOr IIpaBa, aIy Nako MHCTPYMEHTH TPaH-
3MILIMOHE IIpaBJie HUCY 0O6aBe3HM 0 MehyHapogHOM IpaBy, OHU Cy 3a MehyHapogHO
IpaBo 3Ha4ajHM. TaKo JIeTMMIYHO [J0/1a3M1 [0 IIpeK/Ialamba HallMOHATHIX KPUBUYHIX
IIOCTYIIaKa ca OCTYMIMMa ITpef, MehyHapogHMM KpUBUYHUM cyfoBuMa. [lotom, Tpas-
3MI[MOHA IIPaBJia Ce YeCTO OC/Iaa Ha Mel)yHapopHOIpaBHe MeXaHU3Me 3alLITHUTE /by -
CKUX IIpaBa pajy yKasyBama Ha oOaBese Ip>kaBe IpemMa XKpTBaMa. KoHauHo, eteMeHTH
TpaH3UIIVOHE IIPaBje MOTy fia Oy/ly 3HaYajH!U 13 yI/Ia OlleHe OCTU3ama ofpehennx
pernoHanHux uan MelhyHapogHUX 1u/beBa p>KaBe, Kao, IpUMepa pajin, Y KOHTEKCTY
nperosopa ca EV.

Pasnuxka nsmehy TpaHsuuone npasze n MehyHapogHOr KpUBUYHOT IIpaBocyba je
BUIIeCTpyKa. [IpBeHCTBeHO, TpaH3MIVIOHA IIPaB/a je Buile GOKyCHpaHa Ha JPYLITBEHY,
a MehyHapoIHO KpMBIYHO NIPaBo Ha IpaBHY GyHKIW]jy. TpaH3uIMOHa IIpaB/a je OpujeH-
TIICAaHa Ha IPYLITBO Y LIe/IVHY, IOMUpelbe U pasBujambe Kynrype cehama, a MehyHapogHo
KPMBUYHO IIPAaBO Ha PaJiiby OKPUB/BEHOT ¥ OAIyKy KpuB/HeBuH. Crora ce mehyHnapopgHO
KPUBMYHO IPaBO peajnsyje Kpo3 CYACKM MOCTYIaK U IPeCcyay, a TPAaH3MI[MOHA IIpaB/ia
KpO3 pelnapaliuje, HapaTUBHe U cMMOONIMYKe eeMeHTe. JaKo je jacHO fa mocroju sHa-
JajHa pasnuka u3Mely KOHIleNITa TPaH3UIIVIOHE IIpaBfie U MehyHapOgHOT KPUBUIHOT
IpaBa, Koja II0YMBa, IIpe CBETa, Y YNeHNIIN [a je TPAH3UIVOHA IIPaBJa BUIIE Bpef-
HOCHM HeTO IIPaBHU KOHLIEIIT, y IIPAKCH je oBa pasnuka anudysHa. Tako TpaH3MLIMOHA
IpaBja Kpenpa CBOj CTaB O ICTUHU ¥ UCTOPU)jU HAa OCHOBY IIpecyzia MehyHapomamnx
KPMBUYHMX CYJOBa, a Te Ipecy/ie Cay>e AernTuManuju uctue. OMHOCHO, IpaBHY
UCTUHY IETUTUMUINY Kao MCTOpMjcKy uctuny. Ca gpyre cTpaHe, MehyHapoguu xpu-
BUYHM CY/IOBM, BaH CBaKe IIpaBHe JIOTMKe, IPey3Majy Li/beBe TPaH3UIVIOHe IIPABJE,

367 Torpey J., Politics and the Past: on repairing historical injustices, Rowman & Littlefield, 2003, Introduc-
tion

368 Teitel, R. “Transitional Rule of Law”, in: Czarnota, A ; Krygier, M.; Sadurski, W. (eds.), Rethinking the Rule
of Law After Communism, Central European University Press, Budapest, 2005, pp. 279-295, p. 292-293.

369 Leebaw, B. A.,“The Irreconcilable Goals of Transitional Justice”, Human Rights Quarterly, vol. 30, no. 1,
2008,95-118, p. 95.
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Ka0 IM/beBe KPMBUYHOT IIOCTYIIKA, IpMMepa pajiii — HIOMUPEIbeE.

Kao mexaHusMm TpaH3MIMOHE IIPaBJie HABOJIE Ce: KPUBIYHO MpaBocyhe, 6uo ma ce
paziM 0 HaMOHATTHUM WK MehyHapofHIM CyI0oBMMa; KOMUCHje 3a yTBph1Barbe UCTHHEe
Y)Y je IM/b JOKYMEHTOBabe 3/104MHa, 00/IMKOBabe HapaTuBa, HOMIpebe; pasHe perna-
panyje 1 HafloKHaJe )XpTBaMa KOjUMM Ce IIPU3Haje ITeTa U JOIPUHOCK IIOMUPELbY;
MeMOopujann3alyja 37I09MHa pajy OuyBambe KOMeKTBMHOT ceharmba 1 MopaHe eK1yje,
Kao BUJI CUMOO/IIYKe IIpaBfie U IpeBeHIIMje PeBU3MIOHN3Ma; MHCTUTYIMOHATHE peopMe
(Bojcke, monunyje, afMUHICTpalMje) Koje 3a Vb IMajy CIIpedaBatbe IOHAB/bakba 3710-
YJHA U JYTOPOYHY CTAaOVIIHOCT.

IIpenycrnoB 3a ienoBame TpaH3UIMOHE TIPaBJie je yTBphuBame UCTIHE O TOME IITa ce
[eCUJIO Y IPOLIIOCTH, OFHOCHO KpeMpame ICTOPUjCKOT 3amuca o 31o4nHnMa. Ilocroje
JiBa OCHOBHA MeXaHN3Ma Jio/1acka Jjo UCTMHe. [IpBu ¢y KpuBMYHM IOCTynLHM, 6uIo ja
cy MehyHapogHM MM HaIIVIOHATHY, a {PYTH CY KOMUCHje 3a UCTPa’KMBalbe VICTIHE.

ITpBe xomucuje cy popmupane y JIaTMHCKOj AMepUIIV Kao anTepHaTHBHE popme

0JIroBOpHOCTI.*"”

Ome npefcTaBibajy OrOBOp Ap>KaBe Ha HeMoryhHocT yrephuBama
UCTUHEe y KPUBUYHOM IIOCTYIIKY, Hajuenthe 36or amuectuje. Hacrasne cy nmpBeHCTBEHO
Kao rnorpeba fa ce OTKpHUje MCTIMHA O XM/baJjaMa HECTAINX ¥ YOUjeHNX HOJ, OKpU/beM
penpecuBHUX pexxuma. VIcToBpeMeHO, UCIIOCTaBUIO Ce [Ja KOMMUCHje MOTY fia fajy
[IPYIITBY BUIIIE HETO IITO TO MOYKe KPMBUYHM OCTyTaK. Tako, KoMyCHUje HUCY Orpa-
HI9eHe CTporoM (opMOM KPMBIYHOT NTOCTYIIKA, HUTH je IJIX0Ba Of/TyKa y O HapHOM
kopny. Takobe, Bullle ce opujeHTHUIY Ha TUTabe UCTOPUjCKE M TPAyMaTCKe UCTUHE,
[IpyIITBEHe efyKaljuje ¥ MOpasiHe perapaljyje Hero Ha OKpMB/bEHOT Kao MHAMBUTY.

MebyTtum, He Moxe ce pehu Hu fja cy KoMucje ocTae u3BaH cdepe KpuTuke. Vrma-
Tjed HABOAM Jja Cy JbYAM Koju Cy matunu y bpaswuny, Unney u ApreHTMHM BepoBan
na he 6utn 60/be Kajia ce OTKpHMje UCTVHA, a1 KOMICHje HIUCY TIpeBasyIIIe JPYIITBeHe
noyene. PesynTaTy \MX0BOT pajla OTPAaHMYMIIN Cy Ce Ha IUTakbe LITa Ce IeCUIO, a He
U Ha MATarbe 3alITO Ce NEeCUIO, TAKO Jla CY IIPOIYCTU/IN Jja KPEUPAjy jaBHY UCTUHY U
reHepuIly MopanHu HapaTtus.””! Vako cy y Teopuju KoMucuje 3a yrephupame ucTuHe
npezicTaBbasie 60/bY MOIA3HY TAYKY 3a [PYIITBA KOja Te)XKe IIpeBasyIaKemhy KOHDINKTa,
TUMe LITO CY MMasie Wupy U GpreKCUMOMITHNjIU NPUCTYI TyMadewy gorabaja us npo-
IIJIOCTH, Y TIPAKCH Ce UCTIOCTABU/IO [la HUCY YBEK OCTBapue /b IoMupera. Hosuja
HCTpaXKMBamba yKasyjy Ha TO fia je HOTpeOHO Jja ce TPaH3MIIMOHA IIPaBJa yCMepH Ha
jauame IPYIITBEHOT IIOBEPErba, I TO TAKO IITO he MPpOIMPUTH HO/be CBOT /le/IoBakha
U3BaH YCKOT (hOKyCa yCMepeHOT Ha XPTBe U 3/109MHIe.””

370 Leebaw, op. cit., p. 99.

371 Ignatieff, op. cit., p. 111-113.

372 Fiedler, C., Mross, K., “Dealing With the Past for a Peaceful Future? Analysing the Effect of Transitional
Justice Instruments on Trust in Postconflict Societies”, The International Journal of Transitional Justice,
Vol. 17,2023, pp. 303-321, p. 320.
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3.3. Ilwwesu mehyHapogHor kpuBm4Hor npasocyha

MebyHapogHy KpUBMYHY CYIOBM MIMajy MHOIITBO I[M/beBa KOjU OfpakaBajy ode-
K/Bamba PasININTUX CIIO/bHUX VM YHYTPAIIBUX IPyNa, a GOPMY/INCAHN Cy HA pasin-
YMTUM HUBOMMA XMjepapXuje 1 eKCINIMUUTHOCTI.? CBe yTuljajHe MHCTUTYILHje, T1a U
MHCTUTYIVIOHATTHE Kpealinje MelyHapoHOT TpaBa 1Majy 3BaHMYHE L{M/beBe 1 OIlepa-
TuBHe Hbese.”* KonauHo, MeyHapomHO KpMBIYHO MaTepujaTHO ¥ IIPOLIECHO IIPABO
UMajy cBoje nubeBe. CBe HaBe[JeHO TOBOPY Y IIPYJIOT YMIEHNUIIN f1a aHA/IN3a LjbeBa
MmebhyHaponHor KpuBMYHOT nIpaBocyha He MOXKe OMTU CBefieHa Ha TyMadewe GopMarl-
HUX ofipefiaba cTaTyTa, Beh mogpasyMeBa MCIUTUBAbE NHCTUTYLMOHAIHE IIPAKCE,
HO/IMTUYKOT KOHTEKCTA 11 OUeKVBarba PasININTUX aKTepa.

T'enepanunu cexperap Yjenumennux Hanuja Kodu Anas je 2004. rogune Casety 6e3-
OeHOCTM Ipe[CTaBIO M3BEIITA]j 10 Ha3UBOM ,,B/1aaBuHa npaBa u TpaH3MIIVIOHA
IpaBfia y SPYILITBMMA Y CYKOOY U MOCTKOHMIUKTY .*® [eHepanHu cexperap je ctaBa
na MehyHaponHa 3ajefHuIla MOpa BUIETV TPAH3MLIMOHY IIPAaBAy Ha HAYMH KOjU IIpe-
Ba3yjIasy KpUBMYHY IOCTYIIAK IIpef CyRoM.””® [JokyMeHT pasMarpa MeXaHU3Me TPaH-
3MIMOHE IIpaBJe, ca MoceOHMM o0cBpTOM Ha ad hoc Tpubynane u ICC, n nopceha ma cy
1ybeBM MeyHapoHIX KPUBUYHIX CY/{0Ba OMin: U3BODheme Impey Mnlie mpas/ie OHUX
KOj¥I Cy OITOBOPHM 3a TeIIKa KpIIea /bYICKUX ITpaBa ¥ XyMaHUTapHOT IIPaBa, OKOH-
Jalbe TAKBUX KpIlea U CIIpedaBarme BhIXOBOT IOHaB/bamba, 00e36ehuBame npasse u
ILOCTOjaHCTBa 3a )XPTBE, YCIIOCTaB/bakbe eBIUCHIIM]je IIPOIINX forabaja, mpomonnja
HaIMOHATHOT IIOMMpemba, IOHOBHO YCIIOCTaB/balbe BIalaBIHe IIpaBa M JOIPIHOC
o6HOBM Mupa.’”’

Tanrpen HaBogu Tpy IMaBHA IUba MehyHapopHOr KpUBMYHOT IpaBocyba: reHe-
pajIHa IIpeBeHINja 1 3aCTpallBambhe; KOMIEKTUBHO IIOMMpere 1 Mup u 6e3begHoct.””
Bycman pasnukyje et nnmbesa MehyHapopHe KpuBIYHe IpaBfie, HaBoehn fa cy Hekn
peTpubyTMBHe, a [PYTU pecTopaTuBHe pupope. LIn/beBr cy: OKOHYabe HeKa>KIbIBO-
CTU; IPUCTYTI XPTaBa IpaBay ¥ oMoryhasame fla ce 4yje IBIXOB I71ac; 3aCTpallBambe
cBakor 6yayher yunHuona ja YMHM 3/10491MHe; YCIOCTaB/babe M O4yBambe MehyHapos-
HOT Mupa 1 6e36efHOCTI; TOMUperbe OMBUINX HelpujaTesba.””’ OKOHYabe HeKaXKbl-
BOCTI ¥ 3aCTpallVBambe CBaKor Oyayher yumHmona ga 4nHM 37104MHe Cajganm ou y

373 O moryhum obnuima BpegHoOBarma pajia MehyHapoHIX KPUBUYHMX Cy/{0Ba HA OCHOBY 3a/jaTHX
LbeBa, BuAeTy Bulie y: Shany, op. cit.

374 Perrow, C.,“The Analysis of Goals in Complex Organizations”, American Sociological Review, vol. 26, no.
6,1961, 854-866.

375 ,,The rule of law and transitional justice in conflict and post-conflict societies®, $/2004/616 ,23
August, 2004., focTymHo Ha https://www.unhcr.org/media/rule-law-and-transitional-justice-con-
flict-and-post-conflict-societies-report-secretary

376 Ibid., para.25.

377 Ibid., para. 38.

378 Tallgren, L., “The Sensibility and Sense of ICL’, EJIL, vol. 13, no. 3.,2002, 561-595, p. 594-595.

379 Buisman, op. cit., p. 28.
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KJIacMYHe KpMBUYHOINIpaBHe LM/beBe. [IpucTyn xpTaBa mpaBau u oMmoryhasame fa
ce Jyje IBMXOB I7IaC je /b MehyHapoHOT paBa /byICKMX IIpaBa, a yCIIOCTaB/bakbe I
ouyBame MehyHapopHOr Mupa 1 6e30efHOCTI ¥ TOMUperbe OMBIINX HellpujaTe/ba Cy
[V/bEBY TPaH3MUI[MOHE IpaBJe.

Y Teopuju ce ykasyje Ha ocTojame cykoba usmeby pasnuuntux nymbesa mehyna-
ponHor KpuBK4HOr mpasocyba. llITen ananusupa cyko6 nsmeby 6e36egHOCHUX I/bEBA,
IV/beBa 3aIITUTE /bYACKNX IIpaBa ¥ TPAJULMOHATHIX KPYBUYHOIIPABHUX LIM/bEBA.
3ak/pyuyje fa jeHU TeXXe Ka peCTPUMKTUBHMjeM TyMaderby IM/beBa TPaH3M1IMOHE [TpaBfie
y KOHTEKCTY KpuBUYHUX cybema 1 BeheMm Gpokyc3y Ha K/TacMYHMM KPUBUYHOIIPAaBHUM
LV/bEBUMA, JOK APYTY TeXe Ka I pUM TpaHcHOpMaTUBHMUM LinjbeBuMa.*® YipaBo Ha
OBOj pas/uIy y TyMadewy LjybeBa MehyHapogHor KpuBu4HOT paBocyba popmmpae
Cy ce JiBe TeOpujcKe CTPyje — AUAAKTIYKe JIETATHOCTU U PeCTPUKTUBHE JIeTaTHOCTH.

3acTyIHUIM PeCTPUKTUBHE JIETATHOCTY YBepera Cy fia Lii/b IICakba UCTOPHje IIpef
MeDhyHapoHIM KPUBIYHIM CYIOBMMAa MOYKE CaMO fla yMambl [JTaBHY CBPXY IIpaBa — fia
usBpiy npaspgy. Ca gpyre cTpaHe, 3aCTYITHALY JUAKTIYKe JIETaTHOCTY CMATpajy Aa
cybema 3a paTHe 37104nHe Tpeba ja MMajy MPaBHM L{MJb, IV ¥ LIVPY Ie[arOLIKY II1/b.*!
OHu cMaTpajy fia je pasiuka 13Mehy npaBHUX M BaHIIPAaBHUX LIM/beBa HEIOTpeOHa U
Jia je peCTPUKTMBHA JIETATHOCT ,,IIpeBUIIe KPUTU3epcKa 1 orpanndasajyha.’®? bu-
CKU yKa3yje Ha TpeH/[| IV peba BAHIIPaBHUX LIM/beBa Mel)yHapoiHe KpUBUYHE TIPaBJe,
HaBogehn na o Hupu6epra konektuBHa npupopa MehyHapopHuX 371041MHA BOLY €KC-
[AaH3MjU LM/beBa M3BaH TPAfMI[MOHATHNUX IJ/beBa KPUBUYHOL IIPaBa, Kao Cy KasHa
u onBpahame, Te ja MehyHapOAHO KPUBUYHO IIPaBO MMa U Ay TOHOMHE [UIAKTIYKe
LU/beBe, IIONYT pasjallibera ucropuje.**

YBobheme 1ubeBa ycrocTaBbama 1 odyBama MehyHapogHor Mupa u 6e3beHOCTI
Kao IubeBa MehyHapogHor KpuBMYHOT paBocyba, Mokasano ce KOHTPOBEP3HNUM.
IIpBeHcTBeHO, ad hoc cynoBu cy m ocHOBaHM Tako mTo je CaBeT 6e36eJHOCTI KOpH-
cTmo cBoja opnanthema us rnase VII IToBerbe Koja ce offHOCE Ha YCIIOCTaB/babe BOjHIX
¥l HEBOjHUX Mepa, HeOIIXOJHIX 33 yCTaHOB/betbe MehyHapogHoTr Mypa 1 6e36efHOCTH.
OunrnenHo je ma ce MehyHapomHu Cyz| cMaTpao HEBOjHOM MepOM, A/l je MCTVHA U Ja
IToserpa UN He capp>xy MUSpUYNT IIPAaBHM OCHOB 3a OCHYBamwe MehyHapomHor Kpu-
BIYHOT Cy/a.

Y morzeny Tora fja i KpUBUYHY CYJ, MOXKe Jia JoHece MUP 1 6e30eIHOCT, MOXe ce
nebatoBaru. [Ipopecop Xamonp npen Komurerom 3a mehynaponte ognoce Konrpeca
CAJl je usjamo “on Hactanka ICTY je ycTaHOB/bEH Jja CTY>KM CIIELMPUIHO] HOTUTIYKO]
CBpCH — JIa IOBPATU MUP... HeMa HUIITA JIOLIE Y OBOj CBPCH, a/IU TO HMje HeLITO YuMe

380 Stahn, op. cit.,p. 174-184.

381 Douglas, L., The Memory of Judgment, Yale University Press, New Haven, 2001, p. 257.

382 Douglas, L., “The Didactic Trial’, European Review, vol. 14, no. 4,2006, 513-522, p. 514.

383 Bilsky, L., “The Right to Truth in International Criminal Law”, in: K. J. Heller et al. (eds.), The Oxford
Handbook of International Criminal Law, Oxford University Press, Oxford, 2020, 473-494, p. 477.
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6 Tpebano na ce 6aBU Cy[ M HUje HEIITO YMMe 61 Tpebaso ja ce BOGY CYA Y IIpaBefi-

HUM cybemnma“

Pesonyruje CaBera 6e36eHOCTY KojuMa Cy ocHOBaHM ad hoc Tpubynamn’®

cazipke
HITYype ofpende y KojuMa HOMUY IV/beBe TUX TpubyHana. Heku off BMX Cy: HOHOBHO
YCIIOCTaB/balbe U Offp)KaBatbe MUPA, KPYBUYHO IOberbe 0c00a OIFOBOPHMX 3a KpIIeHha
MebyHapomHOr XyMaHNTapHOT IIpaBa I BUX0BO e(peKTUBHO CaHKI[MOHNUCame. Pe3o-
nynuja ICTR npomnucyje jour jefaH 1umb, a TO je JOIPUHOC MPOLleCy HAI[MOAHTHOT
HOMMpema.

MebyTtum, He3aBUCHO Off OBMX LITYPUX HOPMATUBHUX pellewa, ad hoc cymosu cy
pa3BuIM 6OTaTy M KpeaTMBHY IIpaKcy TyMadema IbeBa. Ha cajty ICTY HaBopu ce a
je IPUHIUIIVjeTHYU IWb ,Kpenpabe MCTOPUjCKIX 3amnca, 60pba IIpoTHB HeTHpama I
ClipevyaBame MOKYyIIIaja peBU3MOHM3Ma >

Naxko CraryT ICTY Hema noce6Hy ofpendy o momMupemny, y 6pojHuM mpecygama
pedepure Takas unmb. Taxo, y mpegmery Jlepomuh HaBoay ,,McTIHA 1 IpaB/a Tpeba fja
Heryjy ocehaj 3a momupeme nsmebhy eTHUYKMX rpymna y okBupy 3emmbe >’ ¥ npenmery
EpnemoBuh HaBozu 1a OKOHYae HEKXXIIBOCTH IONIPMHOCU CMUPEY 1 [aje IIaHCY
yHecpeheHuM /byfiuMa Jja Xaje oHe Koju cy HeBUHO youjern.*®® Y npegmery Tapuh,
Kao IV/bEeBY TIOMUIbY Ce: OKOHYaIbe HeKQXKIbIBOCT, IIPAaBJa 33 XKPTBE, 3aCTpalllNBambe,
obHOBa Mupa 1 6e36efHOCTI, HOMIpee, yTBphuBame ncrnxe.**

CnnyHo je u ca Pumckum craryrom. Hu oBaj JOKYMeHT He cafip>Ku eKCITMIUTHY
JINCTY LM/beBa CYZIa, M3y3eB LITO IIOMIUIbe IPEKN] TpaKce HeKakibaBarba IOYMHIIAIA
KPUBMYHIX JleIa 3a Koje je 3abpuHyTa MehyHaponHa 3ajemHMIIa, Kao Lie/IMHA, KAaKO O
TOIpMHENN BUX0Boj NpeBeH M. OBaj Wb y Aa/boj paspaji HOPMU NOfipasyMeBa U
IipyTe IM/beBe KOjU Ce TUUY SKPTaBa, Kao IITO je laBame I7Taca KpTBaMa Kpo3 yderhe
y noctynnuma u Hyhemwe Gpopyma 3a ucrpaBky BUXOBUX ryouraka. OBa pyHKIMja He
nocroju y ICTY ICTR rze >xpTBe Majy I71ac caMo Kajja CBefioue.

Pesonynuje xoje ycranoBmasajy ICTR ICTY He HaBofe MCTMHY Kao jefiaH Of I{M/beBa
TpubyHaa, HUTK TO YMHE IPBOOUTHY JOKYMEHTH KOjU Ce TUYY IIpaBuIa IpoIefype
U JoKas3uBamwa. MehyTum, To Hije Cipeunsio CyAnje Aa U3jaBbyjy KaKo Tpake UCTUHY.
Tako, npepcenuuk Beha y npegmery epowuh HaBonu fa je manpat Tpubynana fa
TPa)kV ¥ eBUJIEHTMPA MCTUHY O TOMe IITa Ce ilecuso y 6usioj Jyrocnasuju,”® a ICTR

y npenmMety Akayesu HaBOJy fia je IM/b IIOCTYIIKA YCIIOCTaB/bakbe UCTUHE. !

384 Ilutmpano mpema: Buisman, op. cit., p. 26

385 S/RES/827 (1993.) 25. may 1993. UN Doc.S/RES/955, 8 November 1994.

386 Achievemnts, ICTY website. JoctynHo Ha: https://www.icty.org/en/about/tribunal/achievements.

387 Prosecutor v. Deronji¢, ICTY, IT/02/61/T, T. Ch. Judgment on sentence, 30 March 2004, para.133.

388 Prosecutor v. Erdemovié, ICTY, IT/96/22/T, Sentencing Judgment, 29 November 1996, para.65.

389 Prosecutor v. Tadi¢,ICTY,1T/94/1/T, T. Ch II Decision on prosecutor’s motioj requesting protective
measures for victims and whitnesses, 10 August, para.27.

390 Prosecutor v. Deronji¢, ICTY, IT-02-61-T, T. Ch Judgment on sentence, 30 March 2004, para. 133.

391 Prosecutor v. Akayesu, ICTR /95/4/T, T.Ch I Judgment, 2 September 1998, para.131.
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[TpaBumHUIY O IOCTYIKY M KoKasuMa ad hoc TpubyHana usmeHama us 1999. ronuse
yBe/IM Cy HOpMY Koja ce Tu4e yTBphuBama UCTUHE, YMMe CY MUMIUIMLUTHO IIPU3HaIN
Ib€H 3Ha4aj, a MIOCPEJHO UCTUHM JJa/I CMICA0 LIM/ba KpUBUYHOT noctynka. Hanme,
npasunoM 90(F)(i) mpomucaHo je fa mpetrpecHo Behe BpiIy KOHTPONY HaJ HAYMHOM
U pefloc/ieloM VICOUTHBaba CBeflOKa 11 M3BoDhema Jokasa, Kako 61 ce UCIIUTUBabe U
u3Bobemwe nokasa yunHuio epukacHuM 3a yrephusame nctune. ICC npae kopak fame
TaKo LITO eKCIVIMIIUTHO fiepuHMIIe 06aBe3y Tyxuola u Beha fa yrepze uctuny. CXogHo
wynany 54(1)(a) PuMckor craryTa, Ty>xmarn nma obaBesy yTBphuBama MCTIHE, IPOLIN-
pema ucTpare papn o0yxBaTa CBUX YMIbEHNIIA U JOKa3a pelleBaHTHUX 32 yTBphuBame
ia ¥ TOCTOjU KPUBMYHA OAATOBOPHOCT cXofHO CTaTyTy ! fa ca jefHAKOM Ma>KikhOoM
HCTpaXkyje oKa3e 3a U IPOTUB.

3.4. MelynapopHa KpuBMYHa IpaBaa Kao Mpasja NobegHNKa

AprywmeHT fia je MehyHapopHa KpuBUYHA IIpaBjia, IpaB/a HoOefHMKA JaTHpa jOII U3
nepuopa IMT u IMTFE. O6a npoweca 6uia cy noj jakuM NOMUTIYKUM yTULIAjeM CaBe3-
HIYKIUX CHAra ¥ KpMBIYHO TOMbembe Hifje 11710 yCMepeHo Ha 37104nHe, Beh Ha 3nmounHIe,
opiHOCHO Ha To6eheHor HenpujaTeba. PobepT IlekcoH, rmaBHM Ty>Xnnal HUpHOepIIKOT
Ipolieca je TaJia peKao fia je IlaBHa CBpXa TpuOyHasa Jja ce ,3ayCTaBI pyKa OCBeTe U fja
HOZIBPTHY CBOje 3apo0JbeHe HellpujaTesbe Cyy 3aKoHa",**? 4yMe je MMIUIMLUTHO VCKa-
3a0 fa cybheme Tpeba a 3aMeHM OCBETY, OTHOCHO Jia Oy/ie ycMepeHO caMoO Ha CTPaHy
nob6eheHux.

[TobenHMYKa MpaBa, HAKOH HALMCTUYKIX 3/109MHA 13 [IpyTror cBeTcKor paTa, 61ia
je MOpaJIHO OIIpaBJiaHa, a/lu IPaBHO MabKaBa, jep je obunosaa cenekrusHouhy. OBa
niBa TpubyHaa y HOTIIYHOCTY Cy 3aHEMapU/IN 3/I0YMHe CaBe3HIMYKNUX CHAra, IOIIyT
6ombaproBama [Ipesnena, Xupoummme n Haracakuja.

HTepecaHTaH je mopatak ja je nmpen IMT cosjeTckm Ty>xmnan, reaepan Poman
Pynenxo, nokyurao ma ykpyun KatuHcku macakp y fieo onrtysx6e. Karnncku macakp
je smourH HKBJla mpema o/bCKuM ApyKaB/baHUMa, 3apo0/beHIM 0pUIMpyiMa 1 LINBHU-
numa, y Mapty 1940. rogune, y Katunckum mrymama y ITo/bckoj, ogobpen of ctpaHe
cosjeTckor nonmutobupoa. ITogany o 6pojy xpTaBa ce pasimnKyjy, a IO/bCKU U3BOPU
HaBofie fia ce Taj Opoj Kpehe oko 22.000. PyzeHko je MOKyIIao ja MCKOPUCTY CYHCKU
Ipoliec, Te /ja 0Baj 3710YMH NIPUIMMNIIE HeMAayKOj CTPAaHU ¥ TAKO OTK/IOHM OJTOBOPHOCT
COBjeTCKIX Br1acT. [Ipe3eHTOBaO je 0O6uMHe HoKase 1 GOPeH3NIKN MaTepujal, Kojuma
je nokasuBao fa ce KaTuHCKM Macakp fiecuo rofyHy JaHa KacHuje u To 1941. roguHe, 3a
BpeMe Kafia cy Hemuy koHTpommcanu Ty Teputopujy.””® OBaj IOKy1Iaj je Ha Kpajy 3ay-

392 ZoloD., Victors’ Justice: From Nuremberg to Baghdad (London: Verso, 2009), intupaso mpema Stahn, op.
cit., p. 166.
393 Sander, B., Doing Justice to History, Oxford University Press, Oxford, 2021, p. 13.
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CTaBJbEH Of CTPaHe IPYTUX CAaBe3HUKA, A/l Jaje jaCHY WIYCTPaLyjy KaKo je HOOeTHUK
IOKYIIIA0 /13, y3 HoMoh MehyHapogHOr KpuBMYHOT TpUOyHaIa, 37I04NHE ITOOeHITYKe
cTpaHe mpumnuiie nobehenoj crpann.

Ad hoc TpubyHany oTBOpUIN CY IPUCTYH Y KoMe GOKYC Huje Ha 3apaheHoj cTpany,
Beh Ha 371ounHy. HenpucTpacHOCT cyzia ¥ BpeJHOCHA HEeyTPaIHOCT, 110 IUTAby OHOCA
nobenHnuKe 1 mobeheHe crpane, 6N Cy BaXKaH CETMEHT NOMUTUYKE PETOPUKeE Koja je
IpaTiIa OCHUBambe 0BUX TpubyHaa. Tako je mpunnkom ocuuBamwa ICTY amepuuxu
IpefiCTaBHUK u3jasno: ,OBo Hehe 61Ty TpubyHan mobenHuKa. JenyHu nob6efHUK KOju
he nmpeBnagaTy y o0BOM ogyxBarty je UCTMHA, @ PYCKM IIPeCTaBHUK: ,II0 IPBU IIyT Y
MCTOPUjH, HACY HOOeHNUIN TH KOju Cyzie nobehennma, seh rjena mehyHaponHna 3ajen-
HI1a Koja he, mpexo TpubyHara, u3punaru npecysy oHuMa Koju rpy6o Kplie He caMo
HopMe MehyHapogHor mpaBa Beh yak u Hallle /byCKe KOHIIEIITe MOpasIa I YOBEYHO-
ctu“***Y jenHoj on panux onyka y npenmery Tapuh ICTY je uspuunro naseo ,,Hup-
HOepiky 1 TOKMjCKM IPOoLiec OKapaKTePUCAHU CY Kao ,[paBfia HobegHIKa", jep Cy caMo
no6eheHn onty>xeHn 3a Kpuiewe MehyHapofHOr XyMaHUTAPHOT IIPaBa, a OITYXXeH!
Cy TOWEeHI M Ka)KIbaBaHU 32 3/I04MHe M3PUINTO le(pMHNCAHEe Y UHCTPYMEHTY KOjU CY
no6eHUIM YCBOjUIN Ha Kpajy pata. Crora ce Mehynapopgun TpubyHan pasnnkyje
Of CBOjUX HajOMDKUX npecefana.*” OunrnenHa je rengennnja ad hoc tpubynana ga
HallpaBe OICTYIIHMILY Of CBOjUX IPETXOJHUKA I10 NUTalby IPUCTPAHOCTY I [ia YBepe
npodecnoHaMHy 1 MNPy jaBHOCT Ja HUCY KPEeMPAaHNU KaKo 61 Cy[[M/IN OHMMA KOji Cy
par usryomim.

Jnak, BpeMEeHOM ce IIOCTAaBIUJIO IATakbe 1a U CY U ad hoc TpuOyHaIu IOCTanu ieo
no6enHnuke npasje. Y ognocy Ha ICTY To nurame ce IMOCTaBUIO HAKOH OZITTyKe Jja
TY>XMIAmTBo He ToHM 3a Moryhe NATO 3nounHe mounmeHe TOKOM 60MbapoBamba
Penty6rmuke Cp6uje 1999. rogune. bjysman HaBozu fia je Ty>Kunar 6110 KpUTUKOBAH IITO
HIje IIpefly3e0 KPMBUYHO romeme y ogHocy Ha NATO arpecujy u 3nmounne TokoM 60M-
GaproBara. 3BaHMYHM CTaB TYXKMIALITBA je 6uo fa NATO Huje Morao 6uTy KpMBUYHO
TOMbeH, jep ce TpubyHas 6aBy caMo 3/I0YMHMMA OYNILEHUM Off CTPaHe MHMBUYA, a
He KOJIeKTMBUTETA, a /]a TAKaB 3JI0YVH HUje UAeHTUPUKOBaH.**

Y opnocy Ha ICTR cymma y mobeHIUKY ITpaBAYy ce IojaBya 300T YMbeHNUIIe 1a Cy
37I0YMHMY TOYVbeHN Off cTpaHe Pyanuckokr narpuotckor ¢pponTta (RPF), koju je mocie
paTa popMupao rany PyaHpe, 61mm McTpa>kuBaHY y BeoMa MaJioM 0OUMY ¥ Jja HUKO
Off IpUIIa/IHNKA OBe Opy>KaHe CHare Huje 6uo mpouecynpas. CBI IpoLeCyUpaHu Cy
6]/UH/I "3 XyTCKE €ETHMYKE I'pYIIE.

394 Ilpeysero us: Stahn, op. cit., p. 167.

395 Prosecutor v. Tadi¢, ICTY, IT- 94- 1- T, Decision on the Prosecutor’s Motion Requesting Protective Mea-
sures for Victims and Witnesses, 10 August 1995, para. 21. Llntupano npema: Schabas (2021), op. cit., p.
154.

396 G.Blewitt, The International Criminal tribunals, 145-149, npeyseto us: Buisman, op. cit., p. 182.
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HecmnopHo je na je Behuna xprasa 6uma us pegosa TyTca, Hag Kojuma cy XyTu usBp-
iy 37m049rH. MebyTum, nocrojanu cy u fokasu ga cy npunagauny RPF-a, Bohenor
ox crpane Tyrca, takobe Bpmmnn 3nounte. UN Komecap 3a usbernunie je mpoueHno

397

na je RPF y6uo usmeby 25.000 1 45.000 unsuna Tokom 1994. rogune.” Kapa je Kaprna
nen ITonTe 06jaBuia na he orBopuTH MCTpary 360r paTHUX 37I0YNMHA U 3/109/HA IIPOTUB
yoBeuHocTy npotys npunaguuka RPF, Pyanpa je yaBparnna onemoryhasamem ICTR
cBefounMa fa npucryne cyny. Cybema cy 3actana, a gen Ilonre je cMemeHa ca o3u-
nyje Ty>xnona.**® JIpyru nmpumep Trde ce ofdarBama ONTY>XHNIIe TPOTUB Jean-Bosco
Barayagwiza koju je 6110 ONITy>KeH 3a ITaHMpame reHouna. Braga Pyanne je 36or e
ofiIyKe cyna opbuna ga uspna susy Kapnn gen [ToHTe, HAKOH 4era je OHa M3jaBuIIa Ja,
YKONMKO HeMa capafilby ca PyaHnom, ja MoyKe [jJa OTBOpY BpaTa IPUTBOpPA U CBE ITyCTHU
Ha c7100071y, a ja BpaTa CBOje KaHIe/apuje 3arBopu. Hegyro norom, ognyka seha je
IPOMEmeHa, a capafiima ca Pyannom ce HactaBua. ™’

IToBpx cBera, Ia 3aK/by4nMO by panjeoBrM pedHNKOM — IIPaBO je CKJIOHO IOOeHYI-
LMMa, jep MICTOPMja COLMjaTHOT IIpaBa jaCHO MTOKa3yje Jja IpaBHMU KOPITyC HEIIPECTAaHO
perucTpyje crame ogHoca Mohu, nerutumuinyhn nobefe Haj MOTYMHEHNMA, KoOje ce

3aTuM IpeTBapajy y npuxsahene unmwennie.*”

3.5. [IBocTpyku apmmHu MelyHapomHe KpBMYHe IIpaB/e

JIBOoCTpYKM apuIvHM y mpakcy MehyHapoHuX KpUBUYHNX CyIOBa YOU/BVBM CYy KPO3
HeyjeIHa4Y€eHO, CEJIEKTUBHO M/IM NOMUTUYKY IIPUCTPACHO JiefioBambe. Pasnosu 3a TakBo
IefoBame CY, y HajIIupeM CMUCTY PedeHO, ITIOMUTUYKY, C TUM IITO Ce MOTY IOf[e/IUTI
Y HEKOJIMKO TpyIIa.

ITpBo, pasno3yu MOTy OMTU MHCTUTYIMOHAIHE Ipupofe. Tako cy 3a HeKe KOH-
¢dnukre, nonyT KoHduKaTa y Jyrocnasuju u Pyannn, popmupany moce6Hm CyLoBU HOF,
okpumbeM UN, 1ok cy 3a gpyre koHnuKTe GOPMUPAHU T3B. XMOPUIHY CY/IOBH. YjeHO
je HacTao U CyJ, ca TeHJleHIMjoM YHuBep3anHe npupoje, ICC. OBu cynoBu sacHMBajy
CBOjYy HAaJJISKHOCT I10 Pas/INMYUTIM IIPaBHIM OCHOBJMA 11 Y TUM MOJAINTETNMA Hafl-
JIOKHOCTY MIMa IIPOCTOpa 3a 3Ha4ajaH yTUIIAj ONMUTUKE. VIHCTUTyIMOHATHA ,,30pKa’,
Kao U YMIbeHNIIA fla ce Mel)yHapoiHO KpUBUYHO IPAaBO pa3Buja ,,y XOAY , Y MHOrOMe
CY [OTIpMHese HeyjeflHaueHOM IPUCTYIY, KaKo Y CelleKLIMj1 IpefiMeTa, TaKO U Y IpU-
MeHu npasa. OBaj tun cenexyyje CaHzep Ha3MBa CeJIEKIMjOM CUTYallyje ykasyjyhu Ha
YMBeHNIY [ HeKaJja II0CTyIambe Mel)yHapojHIX CyIoBa, Y 3aBUCHOCTH Off CTaTYTa, Y

106poj Mepu 3aBUCHK Of OfplIKe MehyHaponHe 3ajenHuIe. "

397 Humans Rights Watch, Unfinished Business Closing Gaps in a Selection of ICC Cases, p. 5-6.

398 Combs (2010), op. cit., p. 226.

399 Bupern Buine y Combs (2010), op. cit., p. 227.

400 Bourdieu, P.,“The Force of Law: Toward a Sociology of the Juridical Field”, Hastings Law Journal, vol. 38,
1987, 805-853, p. 817.

401 Sander (2021), op. cit.,p. 11.
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JIpyro, mocroje pasnosu reononuTudke npupoge. OHU KOBOJE IO CeNeKTUBHE pU-
MeHe IIpaBa y MHTepeCy BeIMKIX CI/Ia M/IV TPyIaliija BeMKIX c1jIa y MeyHapoiHOj
3ajepHuny. OBy BpcTy cenexnuje CaHpep Ha3yBa GaKTUYKOM CENTEKIIVjOM CIydaja, II0f-
cehajyhu Ha unmbeHNIy Ia caBe3HMYIKM BOjHMIM HUCY oproBapanu npen IMT, IMTEE,
NATO Hunje ogrosapao npep ICTY, uutu cy wianosu Ilatpuorckor ¢pponra Pyanze
oprosapanu npep ICTR .42

I'epy cTMKOBUTO ONMCYje OBY BPCTY Ce/leKTMBHE IpMMEHe ITpaBa pednMa: ,,3a IoCMa-
Tpava ca Mapca, koju 6u 6110 yro3HaT ca pe3ynraruma Mel)yHapogHOT KpMBUYHOT Ipa-
Bocyba y mocnenmux 60 rofuHa, ocTao 6u yTHcaxk, ia je usyses 60ocanckux MycnmumaHa
u XpBata Koju cy oxgrosapanu npep ICTY, paTHu 3/104MHM, 37T0YMHY IPOTHUB YOBEY-
HOCTH U TeHOLMAY M3BPIIEHN CAaMO Off CTPaHe OHMX JAp)KaBa UM OOy HbeHMKa KOji Cy
CYIIPOTCTaB/beHU CeBePHOATIAaHCKMM nHTepecuma . CimaHo cMarpa u [apanoH kafja
Ka)ke /a je KpMBUYHO rombeme npef MehyHapogHIM KpUBMYHUM CYIOBMMA, U3TIIENA,
HOB/IACTUIIA HEKO/IMKO IPKaBa — Ha CEBEPY ¥ HAPOYMTO OHUX HA 3aIafly, Koje Cy caMe,
y IPaKTMYHOM CMICITY, U3BaH CyZCKe KOHTpore.**

Tpehe, nocroju nspaceHa cenexIuja ONTY>KeHNUX, TaKo WTO je pokyc Mehynapomnor
KPMBUYHOT IIpaBoCyha BuIlle ycMepeH Ha 3alITUTY CTpaHe Y KOHPIMKTY Koja je y Behoj
Mepu >KpTBa 31ounHa. Pokycupajyhu ce Ha HajBehe U Hajpenpe3eHTaTUBHYje 3TI0YMHE,
MebhyHapoiHY KpMBUYHM CY/IOBY 3aHEMaPYjy OHe 37I0YMHE KOjii Cy OMIU Maber NHTEH-
3UTETA, aJIV KOjIMa He HelloCTaje KpYBMYHOIIPaBHA pe/ieBaHTHOCT. MehyHaponum Tyxu-
oL Cy Malbe CKJIOHU Jia ce 6aBe 3/I04MHMMA HaJ ,3/IOYMHIIMMA', jep OHU KOjU Bepyjy
Ia Cy XXpTBe 3/I04MHA, Pa3yM/bUBO je 1a He BePYjy fa Cy U OHU IIOYMHIIN 37104nHe. "
CBaky NOKYIIIaj JOKa3uBawa Ja Cy ¥ XPTBe 37I0YMHIIN, MOTA0 O ce TyMaYuTy Kao
IIOKYIIAj pelaTMBM3al[yje 37I091MHA HaJl )KpTBaMa. Kako 61 ouyBam MOpaTHM HapaTuB
o npeosnahyjyhum xpTBamMa 1 37104MHIMIMA Y jeSHOM KOH(IMKTY, TY>KMOLM HEPETKO
3aHeMapyjy 3/I04MHe KOji Cy HauMbeHU Off OHe CTpaHe Koja je y Behoj Mepu >xpTBa.

496 1 oHa

YetBpTy cenekunjy Canpep HasuBa GpyHKIVIOHATHOM CEeKIMjoM CTydaja
ce TMYe YMmeHM1Ie fa ¢y MehyHaponHu cynoBy GOKyCcHMpaHU Ha OHe OKPUB/beHe KOjI
Hoce Hajehu HUBO ofroBopHOCTM yyemha y smounHnMa. Vsieja na ce rone nmupgepu
CITY>KM UCTUIIAlby KOMEKTUBHOT KapakTepa 3nounHa. Ha ymapy melynaponne kpusnasne
IpaBfe MOTY OUTI U HYDKePAaHTMPAHU OKPUBJbEHM, I/ U3 TAKTUYKIUX Pasiora, OfHOCHO
CaMO YKOJIMKO je TO IOTpeOHO pajy O/NaKlIaBama IpuBobhema, IpUCTyIa f0Ka3nMa,
ONaKIaBama JOKa3MBakba KapaKTepa 3/I04MHa MM CTPATEeUIKOT II/TaHMPakba 37104MHa

Ol CTpaHE BYICOKOPpaHTVPaHUX OKPUB/bEHUX.

402 Ibid.

403 Simpson, G., “International Criminal Justice and the Past’, in: International Criminal Justice: Legitimacy
and Coherence, Edward Elgar, Cheltenham, 2012, 123-145, p. 144.

404 Garapon, op. cit.,p.717.

405 Ignatieff, op. cit., p. 116.

406 Sander (2021), op. cit.,p.11.
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ITero, He Tpeba 3aHeMapuTy Megujcku eeKaT Ha paj, MehyHapOIHMX KpUBUIHIX
cynosa. CHa)kHe MeIMjcKe KaMIlatbe OOMYHO IpaTe paToBe, a yTUIajHe Meaujcke Kyhe
HepeTKO II0Ka3yjy CMMIIaTuje IpeMa jefHoj of 3apaheHux crpana. O HEKMM 37T04MHIMA
Cce M3BEIITaBa, IOK Cy HeKN IPYTH 37I0YMHI MeAMjcKu 3aHeMapeHn. OBe KaMIIalbe MOTy
y B0OpOM Jieny fa yTU4y Ha HepLenIyjy TyXKIIala i Cy/iuja, Kao M O4eKMBamba jaBHO-
CTH ¥ TAKO Jja Ipou3Beny edeKaT CIenIa 3a 37I091He KOj! HICY OM/IN TeMa Mefjuja.

ICC je Hayyme>xaH 3a Boherme KpMBUYHOT ITOCTYIIKA IPOTHUB INIIA 32 KOje TIOCTOjU
OCHOBaHA CyMIba JIa Cy IIOYMHMI/IA HajTeXka KpMBIYHA Jlesla off Me)yHapofiHOT 3Havaja u
KOMILIEMEHTAPaH je Hal[IOHA/THIM KPMBIYHIM HaJIeKHOCTUMA Ap>kaBa. Capagma ICC
u UN sacHuBa ce Ha moce6HoM cropasymy. Hapgnesxxuoct Cyza je yroBopHe mpupope,
TaKo Jja ApyKaBa Koja mpuxsaTy CTaTyT, IPMXBATa I HETOBY Ha/IeKHOCT. Ty XMIamTBo
IIOCTYTIA TI0 CTY>KOeHOj y>KHOCTH, anu noctoju Moryhnoct n ga Caser 6e36egHOCTH,
y cknany ca 'maBom VII IToseme UN, mpujaBu Ty>KMOLy KpUBUYHO JIEIO.

Takobe, CaBer 6e36egHOCTM 1Ma ITpaBo A3, Ha ocHOBY [maBe VII IToBeme UN, 3ax-
teBa of ICC-a ofmarame ucTpare WM KpUBUYHOT FOBEIba, Y KOM C/Iy4ajy McTpara
WM KPUBUYHO Tromembe Hehe 6MTH cipoBenieHn y mepnony off 12 mecenn. OBaj 3axTeB
Caser 6e36elHOCTHU MOXe /ja OOHaB/ba. YKO/IMKO MMaMO Y BUY YMIEHNUILY Ja HajMoh-
HMje CBeTCKe CHle HUCY YaaHulle PuMckor craryTa, Mo>keMo fia 3ak/by4uMo fa je ICC
MHCTUTYIIVIOHATHO KOHIIMIIMPAH TaKo Jla CBETCKE CHUJIe MOTY Jja U36€THY OfiTOBOPHOCT,
a ca Apyre cTpaHe fa 3afip>ke Moh, ja mocpenctsom CaBeTa 6e30eHOCTY, YTUUY Ha TO
Koju noctynuy he 6uty nokpenyTu, a koju he 6utn saycrapbenn. OBa mpaBHa apXn-
TEKTypa IIpy>ka MMUPOKO Mojbe 32 IPUMEHYM IBOCTPYKUX aplIMHa.

Jluxep ykasyje ja IOCToju HaeTOCT u3Mely HopMu MehyHapogHOT KpMBIYHOT Ipa-
Bocyba, ¢ jemHe cTpaHe, M MOTUTUYKUX MMIIEPATUBA KOj Py TUHCKY YIPaB/bajy JOHO-
mermeM ofyka Casera 6esbegHoCTH, ¢ Apyre cTpaHe. [Toxceha fa Tpu cranHe wiaHuie
Casera 6e36emHocTy — Kuna, Pycuja u CAJ] Hucy nornuchune Pumckor craryra, a ia
LU TOM MMajy IIPaBO BeTa, Te HABOAM Jja Cy OBe Tpu MohHe Ap)KaBe 3aIUTUTHTIE HeKe
Off CBOjUX caBe3HNUKa of foMaraja ICCa, crBapajyhu BupTyenny ,,30Hy 6e3 oaroBop-
HocTu, HajounrnegHuje y Cupuju, anu u 'y Vispaeny, Ilanectunn u lpu Jlankn. *7

Y nBa HaBpara CaBeT 6e36elHOCTH je M37ja0 pe3onyunje o ynyhnsamy curyanpmuje,
npsy 3a [lapdyp (Cyzman) 2005. ronynue® u npyry 3a JInbujy 2011. rogune.*”® Obe peso-
Tyluje npefBuzene cy usyseha sa gpskap/baHe 3eMajba Koje HICY ApyKaBe YTaHNIIE
Pumckor craryTa, yKOINKO CYy YMeIIaHN Y TelIKe 3/I049/He oYM IbeHe Y 3eM/bI Ha KOjy
ce ogHOCK ynyhuBame, a cafipxajie Cy 1 ofpefde KojuMa ce Lje/IoOKyIIaH GMHAHCUjCKI
TepeT MCTpare U KpUBIYHOT TObema peHocy Ha Cyfl 1 mberose [ipsKaBe WIAHNILIE.

407 Dicker R., “The International Criminal Court (ICC) and Double Standards of International Justice”, in:
(ed. C. Stahn) The Law and Practice of the International Criminal Court, Oxford University Press, p. 6-7.

408 Pesomyuuja 6p. 1593.

409 Pesomyrmmja 6p.1970.
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Pasnosu reononuTirake npupose n MHTepeca MONHUX CHJIa 1 caBe3a MOTY Jia UMajy
pasHe 00/IUKe Je/I0Bamba, 0 YeMy je IpeTXogHo 610 peun. Ozie hemo ykasatu camo Ha
jefiaH mpuMep, Kao jaCHy MIyCTPalNjy OBOT yTHUIlaja. Y MHTEPB)jy 3a HeMauku , 1T
Kapna pgen Ilonte je usjasuia fga cy CAJl, 13 MOMUTUYKIUX pa3/iora, yCIOpHUIe UCTPaTy
npotus OBK Ha KocoBy u jja je Taga nmosBana apxasHu cekpetap Megunun Onbpajr
U cyrepucaa ja yCcIopy UCTpary u ,0yne onpesHa“ ca XapaguHajem 36or moryhux
Hemupa Ha Kocosy.*!’

MebynapopHo KpuBIUYHO IpaBocyhe ycMepaBa GOKYC Ha 37I09MHE BEIVIKOT MHTEH-
3UTeTa I Ca BEe/IMKUM OpojeM >KpTaBa, LITO IPOM3NUIA3N U YNbeHNIIe a ce n36op mpef-
MeTa BpIIN II0 KPUTEPUjyMIUMa PelPpe3eHTaTUBHOCTIL, O 4eMy je Takohe paHuje 6110
peun. Pokyc Ha OBe 37I0UMHE yCMepaBajy 1 MeMju, KaKo Y BpeMe U3BpIIeha 37I09NHa,
Tako 1 y BpeMe cybhema. VI3BelmTaBame nMa BpeJHOCHY AMMEH3Mjy KOja MOXe Ja MMa
elleMeHTe HeTIOTITyHe U Ce/IeKTUBHe NHTepIIpeTaliyje, MOpaaHe CUMITNUKAIIV]je VTN
jemHOCTaBHO, IpucTpanoctu. TakBo ,,cyhemwe y Megujuma“ Moxe 1a ,HaBelle jABHOCT
na yHarpen ¢popMupa CBoj 3aK/bydak y ClIeKTaKy nceypocybhema. " Menuju kpenpajy
OYeKIBamba jaBHOCTH,  OJ/TyKa Koja 611 offyiapaa off TAKBOT OYeK1Bama MOoIa 61 ja
ToBefe O IIOTKOIIaBaha MOPAIHOT ayTOPUTETa Cy/a.

KonauHo, 6ygyhu na mehynapogHo npaso, na u MehyHapogHy KpUBUYHY CYLOBY,
ersucTUpajy y chepu MOMUTUIKOT AUCKypca MehyHapopHe 3ajefHIIIe M TOMUTUYKIX
VMHTepeca BeHNX YIaHMIIA, HYje PeTKa [10jaBa Jja K/byYHU JIMJIEpU OCTAjy BaH JjoMa-
maja cyza. Hexaza fo Tora omasy u3 nMpouecHo TAKTMYKIX pasjiora — Ipe ce Ipo-
IleCyupajy HU>KepaHTMPaHy OKPUB/bEHN, KaKO 01 ce OCUTYPa0 YNIbeHUYHN TepeH
3a K/byYHe BOjHe VM/IU IIOMNTIYKe nuaepe. MehyTnm, oBa nojaBa Huje Be3aHa caMo
3a mpolecHy TakTuKy. Hekaja je ofjlarame romema K/bYYHUX ITOTUTUIKUX U BOJHUX
nupepa Nocnenuiia fMpeKTHe MONUTHYKe IPOIieHe [ia je MUP 3HAYajHMjU Off IPaBJe.
Taxo, A3aH onemyje fia je oftarame xanuema Pagosana Kapanuha gupexrHa noce-
IVIIa yIIPAaBO OBaKBe MONMUTIYKe IponeHe.'? [lake, JOHOLIEHe OfTYKe O KPYBUYHOM
IpPOTrOHY Ipex Me)yHapoLHNM KPUBMYHUM CYZOBMMA HHje YUCTO IIPABHO MUTAHE
HOpMAaTMBHe VIU IIPOLIeCHO TaKTu4Ke mpupoge. Onnyke MehyHapogHUX KpUBUIHNIX
CYZOBa, 6ap y ¢asy koja mperxony GopManIHOM CY[ICKOM IOCTYIIABkY, ¥ JOOpOj Mepu
3aBlICe Off MCXOfja Barama usMeby npasa u nmonuruke, para u Mupa. Crora, HUCY peTKe
curyanuje fa MehyHapogHM KPMBUYHN CYJOBM OCTaB/bajy YTUCAK TONIEPUCAbA CTPYK-

413

TypaJiHe HejeILHaKOCTI/I KpUBMYHE OATOBOPHOCTU I HOpMAaTBHE HeMOhI/I, OJHOCHO,

YTUCAK Jia je IIpaBJa YC/IOB/beHA IeOIOIUTYKOM.

410 https://www.vijesti.me/svijet/evropa/549363/karla-del-ponte-ratnim-zlocincima-je-zajednicko-samo-to-
sto-vjeruju-da-cilj-opravdava-sredstva

411 Sunday Times v. The United Kingdom, ECtHR, Appl. no. 6538/74, 26 April 1979, para. 63.

412 Hazan, op. cit., p. 141.

413 Ibid., p. 89.

414 Ibid., p. 141.
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3.6. IIpaBo Ha MCTUHY KaO0 JbYACKO IIPaBO

3.6.1. Msmehy ceharwa u cyherwa: npaso na ucmuny u Kpusu4Ha npasoa

LleHTpanHy y/IOTy y HACTAaHKY UJeje TPaH3MIVIOHE IIPaBje MMa COLMOIOMIKY II0jaM
konekTuBHOT cehamwa popmupan ox crpane Emuna Tupkema u Mopuca Xan6Bamia.
ITojam xonekTuBHOT cehamwa mounBa Ha Te3u ja cehame Huje pocT 306Mp MHAUBULY-
anHMX cehama, Beh fa mpencras/ba IPYLITBEHN KOHCTPYKT KOju iaje okBUpe cehama y
KOjMIMa ce pa3Bujajy MHAMBUAYyanHa cehama. Vicropujcku gorabaju cy camo mopgora 3a
KOJIeKTUBHO cehame, a Iofi OKp1/beM KOJIeKTUBHOT cehama BpIIM ce CeleKIjuja, Bpes-
HOBame, MOpaIHa MHTEPIIpeTalnja, I1a M MATOIOTM3AIVja II0jefTHAYHIIX MICTOPMjCKIX
norabaja. Crora, konektusHO cehame npecTaBba MaHM(eCTALN)y YN bEHNLIE A UCTO-
puja peduHMIIE HAC, KAO WITO MU JedUHNUIIEMO VICTOPU]Y.*

Tpansumuona npasfa no4nBa Ha 1jeju ia [PyLITBa, onTepehena TpayMama U3 mpo-
ITOCTY, MMajy TTOTpeby fa TMM TpayMaMa [ajy CMUCao. Y TOM CMUCITY, TPAaH3UIIMOHA
Ipas/a MMa 3a Wb [ja Pa3INYUTUM HOMUTUYKMM U HOPMAaTVBHUM aKTUBHOCTUMA
UHTepBeHMuIIe y cepy KomeKTUBHOT ceharma, Kako 611 ra 00/IMKoBajIa y CKIafly ca Ljube-
BIMa TPAH3UI[MOHE IIPaBJie, Ca KOHAYHMM I[M/beM JIa pereHepuIle pa3opeHo APYILITBO.
KonektusHoO cehame IMPEKTHO je Be3aHO ca IOMUpPEmheM Kao jefHIM Off Li1jbeBa TPaH-
3UIIMOHE TIPaB/ie, jep HeMa IoMupera 6e3 OIpocTa, a Hit o1pocTa 6e3 cehama.

TpaHsuoHy IpaBy OJINKY]y ABe BPCTE ,,ICTMHA" 3aCHOBAHE Ha JIBa MEXaHU3Ma
— MEXaHN3MY IIpaBa Ha UCTVMHY I MEXaHN3MY KPMBIYIHE IIpaBJe.

MexaHu3aM IpaBa Ha MCTUHY 32 IIWJb ¥IMa M37Ie4erbe APYIITBA CyO4aBambeM ca IIPo-
momhy 1 y eHTpy OBOr MexaHu3Ma je KpTBa. [IpaBo Ha UCTMHY MMa >KPTBOLIECH-
TPUYHM IPUCTYII ¥ CTOTA je Tparame 3a UCTUHOM y OBOM IIPaBHOM KOHCTPYKTY IpO-
JKeTO IIpaBUMa XPTBe I KaTap30M Kpo3 KOjy APYLITBO Tpeba 1a CII03HA BUXOBY IaTHbY.
CY6jeKTI/I IIpaBa Ha MICTUHY Cy IIPBEHCTBEHO JKXPTBE U IbMIXOBE IOPOANUIIE, & TEK IOTOM
Ha JPYLITBO y LIeMTOCTI.

Ca gpyre cTpaHe, MeXaHI3aM KPMBUYHe IIpaBJie 3a I[1/b UMa MHMBUYAIU3ALU)Y
KPMBIUIIE, CTIpeYaBarbe HeKa)KibaBatba I OTK/Iambarbe KOJMEKTIBHE OTOBOPHOCTH 3a 3710~
YIHe U Y LeHTPYy OBOT MeXaHM3Ma je OKpUB/beHM. [I0K je y CpIly KPMBUYHOT MIOCTYIIKA
OKPUB/bEHN, Y CPIy IIPaBa Ha UCTUHY je )KpTBa. JKpTBoneHTpruHN QoKyc mpasa Ha
UCTUHY je Y AUPEKTHOj CYIIPOTHOCTH Ca LIEHTPATHOM y/IOTOM OKPUB/bEHOT Y KPUBUY-
HOM IIOCTYIIKY, KOja IIPOM3I/Iasy 13 HI3a Hadesla U IIpaBa, Kao LITO je IIPeTHOCTaBKa
HEBUHOCTH, IIPUBUJIETYja IPOTUB CAMOMHKpUMIHaLMje vau in dubio pro reo.

415 Hirsch, M., “The Role of International Tribunals in the Development of Historical Narratives’, Journal of
the History of International Law, 2018, p. 1. foctymnHo Ha SSRN:
https://ssrn.com/abstract=3124825
or http://dx.doi.org/10.2139/ssrn.3124825
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Moske ce 3aK/by4YUTH fia je CIIO3HAja UCTYHE Y KPMBUYHOM IOCTYIIKY HEPETKO Y
CyKoOy ca CII03HajoM UCTVHE Y OKBUPY IIpaBa Ha MICTUHY, Kao Jby/CKOT paBa. Omrpuje
pedeHo, OBMM JiBeMa ,ICTMHAMA" 3ajeJHIYKM je CaMO Ha3WB, jep je pasIuuuT Ha4lMH
Ha KOjJ Ce IO IbMX JJO/a3y, pa3INIUTI aKTePU YIECTBYjy Y IBIIXOBOM OTKPUBAY, pas-
JIMYNUTY MHTEPECH CTOje Ha YTy /10 TOT OTKpuha, pasmn4nTyi Cy MOTUBY IIOCTYIIamba,
pasnIMunTa Cy MpaBuIa 110 KOjiMa ce OTKpMBambe BPIIN, PasIndIuT epeKar MMajy Ha
TI0je/INHIle ¥ KOTIEKTUBUTETE. Y TOM CMUCITY, ajio OV ce 3aK/byYUTH JIa je IpaBo Ha
VICTUHY IIVMPY KOHLENT Of] UCTMHE y KPMBUYHOj IIPaB/, jep IPaBoO HA UCTUHY HUje
Be3aHO (OpMaTHIM IIPaBUIMIMA JOKA3UBaba, IMTabIMa JO3BO/bEHOCTY JOKa3a, Ipa-
BIMAa OKPUB/HEHOT, CTETIEHOM JI0OKa3aHOCTH, IUTAbIMa IPABHOCHAXHOCTU M KOHAYHO,
HUje B€3aHO NUTab/MMa VHAUBUIYaTHe OfroBOpHOCTH. II0BpX TOra, NpaBo Ha UCTUHY,
I03BO/baBa U CII03HAjy UCTMHE BAHIPABHUM METO/laMa, IOK Ca KPMBMYHOM IPAaB/OM
TO HUje CNTyYaj.

Crora cyfcky KpMBMYHONIPABHY MEXaHM3MU HUCY IOBO/bHY 32 ITyHY peanusaniujy
npaBa Ha uctuHy. HajepuxacHuje cpeficTBO 3a MMIIEeMEHTAIVjy IIpaBa Ha UCTUHY CY
KoMucuje 3a uctuHy.*'® Komucuje sa ncTuHy 06MYHO OCHUBAjY caMe ip>kaBe KaKo Ou
peunim TpayMme JpyLITBa U3 MPOLIIOCTH, OHE MMajy OTPAHMYEHO TPajake M MPBeH-
CTBEHO MCTPaXKHY QpyHKLM)y. ViMajy mmpu criekTap 13Bopa ca3Hama, Marbe GopManiu-
30BaH IPUCTYI aHAU3YU TOfaTaKa, HICY Be3aHU IPOLECHUM IIPAaBUINMA, Ha4eluMa
U IpeTocTaBKaMa. Vako 3a b MMajy yTBphuBame MICTUHE, OHE HEMajy IPaBOCYLHY
byHKUM)Y, HUTK Cy Be3aHe CTPOTMM IIpaBU/IMMA IIPOL[eCHOT IIpaBa.

Komucuje 3a yrBphrBame 1cTiHe HacTasle Cy y OHMM APYLITBUMA y KOjIIMa Huje 6110
Mmoryhe Boh)eme KpMBIMYHOT ITOCTYIIKA O MAaCOBHMM 3/7I0YMHIMA 360T 3aKOHA O aMHe-
cruju.*”” Vako cy KOMMCHje HacTasle Kao HeKa BpCTa CYIICTUTYTa 3a KpMBUYHA CyDhema,
BPJIO 6P30 je yOueHO fia ’UXOB (IEKCUOVMTHI}M IPUCTYI IPUKYI/bAkY M aHATTU3U
nofaTaka, HeonrepeheH nporecHnM popMaMa ¥ IpaBUINMa, OTBapa Mupe MoryhHo-
CTU Jie/IoBamba —CIIpedaBarbe fla ce forahajy moHoBe Tako WITO 61 Ha BpeMe Ipero3Hann
CUMIITOME YBOJIa Y MACOBHe 3/I04NHe, Ia yMatbe HATOH 32 OCBETOM, Jja 3aMeHe OecKpajHa
¥l KOMIUIMKOBaHa cyhema, 0b6yxBaTe OHe KOjii Cy MOPAIHO U IIOTUTUYKY OITOBOPHH,
a HIICY MOT/IV OMTV KPMBUYHO OfITOBOPHI, CITpedaBarbe fja ce KOHQIMKTY IIpeHoce ca

reHepalyje Ha reHepanujy.*

416 Ilonosuh, [I., ITpaso na ucmuny y mehynapoorom npasy, mactep pap, Ilpasuu dakynrer YHusepsurera
y beorpany, beorpan, 2014, ctp. 14.

417 Bilsky, op. cit., p. 482.

418 Iumurpujesnh, B.,,VIsrenn sa yrephusame rctune 1 nocrusame nomupema y Cpouju’, Peu — uaconuc
30 KHUNKESHOC U KyZmypy u Opyuimeena numarea, 6p. 63/8,2001, 69-74, ctp. 69.
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3.6.2. IIpaso na ucmuny: usmehy soft law xonuenma u npasne puxyuje

ITpaBo Ha MCTHHY je y MehyHapogHOM IIpaBy /bY[ICKMX IIpaBa AepuHucaHo Pesonyrujom

Komucuja UN sa jpypcka npasa*’?

n3 2005. rognHe, a BHEroBO MOPEKIIO U3BOAY CE M3
MebhyHapogHOr XyMaHUTAapHOT IIpaBa 1 TO WiaHoBa 32. u 33. JlomyHckor nmpoTokona I
u3 1977. y3 JKeHeBcKe KOHBEHIMje, KOji ce OGHOCe Ha o6aBe3y 3apaheHnx crpana fa
Tpake HecTase ocobe. OBUM JOKYMEHTOM IIPaBO Ha UCTUHY Ce IojaBibyje Kao soft law
KoHIIenT. Pe3o/yIyja mpaBo Ha UCTUHY JAedUHMIIE Kao IIPaBO Koje MO>Ke fia OIpUHece
OKOHYamy HeKa)XIbMBOCTH U YHaIpehemwy 1 3alTUTY by ACKMX IIpaBa. VIcToBpeMeHo,
Kao 3aIITUTHIKe OBOT IIpaBa He IIpeIo3Haje cCaMo CyoBe, Beh 11 BaHCYICKe MeXaHM3Me,
eKCIUIMLMTHO HaBofiehu KoMuCHje 32 UCTVHY U IOMUPEbe, KOje JONYIY]y IPaBOCYAHU
CHCTEM y UCTPA)XKMBakby IIOBPe/ia /by ACKIUX IIPaBa I OBpefa MehyHapogHOT XyMaHUTap-
HoT npaBa. Pesonyuuja nogctude fip)Kase fa pa3BUjy Cy/ICKe M BAHCYACKE MEXaHM3Me
pajiy 3alITHUTE OBOT IIpaBa.

Pesonmynuju je mpeTxopuo TOKYMeHT Koju je caunHma Diane Orentlicher'” xoju ce
eKCIUVIMI[MTHO TH4Ye IIPaBa Ha UCTUHY. Y Hadey Op. 2 IpaBoO Ha MCTHHY ce fedIHMIIe
Kao HeoTyhuBo MpaBoO Hapoya fja 3Ha UCTUHY O NpoIUINM fiorabajuma koju ce ogHOCe
Ha U3BpIIEHe THYCHUX 37I09MHA, Ka0 U O OKOJTHOCTMMA U Pa3fio3nMa Koju Cy, Kpo3
MacOBHa MM CCTeMAaTCKa KpIleka, JOBE/H /10 BbUXOBOT U3BpIIEha; UICTOBPEMEHO, IIOT-
ITYHO I €JIOTBOPHO OCTBapMBaibe IIpaBa Ha UICTUHY HNPEACTaB/ba BUTATHY 3alUTUTY Of
HOHaB/bakba Kpllema. Y Hadeny 6p. 3 meduHmcaHa je ,Iy>KHOCT ouyBama cehama“ kao
04YyBalbe 3HaIba jeJHOT HAPOJla O UCTOPUjU H>eTOBE IIOTIAY€HOCTHU KAO JIe/Ty COIICTBEHOT
Hacneba, pagy ouyBama KOMeKTUBHOT ceharma off HecTaHKa 11, HAPOUMTO, CIIpedaBama
pasBoja peBU3MOHNMCTUYKIX VM HETAIJMOHMCTUYKIX HapaTHBa.

[TpaBo Ha UCTMHY Ce [ja/be pasBujajo Kao soff law u To y okBupy pesonyuuja UN

Casera 3a jbyjicka mpasa.*?!

OBuM pesonynujama IpaBo Ha ICTUHY ce a/be paspabyje
Kao I1paBo KOje IIPOM3N/Ia3y U3 IIPUCUIHUX HECTAHAKA ¥ MACOBHUX M CUCTEMATCKMUX
KplIllema JbyACKIX IIpaBa; Takohe ce yBogu MebhyHaponum faH mpaBa Ha UCTUHY, KOju
ce obenexxaBa 24. mapra. Cnepehu xyunnm soft law foxymenr je UN nsBemrtaj o mpaBy
Ha VICTUHY, HACTA0 Kao pe3ynTaT 3axreBa n3 Pesonynuje Komucuje 3a jbyfcka nmpasa 13
2005. rogune. OBaj JOKYMEHT je caunHmMIa Kannenapuja Bucokor komecapa Yjenume-
HUX Hallxja 3a jbyficka rpasa 2006. roguae.**> OBaj HOKYMEHT aHa/IM3Mpa IIPAaBHU OCHOB

IpaBa Ha MICTVHY U IIOTBPhyje fla MpaBo Ha MICTUHY MOXKe JepMBATUBHO Jia Ce M3BeNle

419 UN Commission on Human Rights (CHR), Resolution 2005/66.

420 Updated Set of Principles for the Protection and Promotion of Human Rights through Action to Combat
Impunity (2005) E/CN.4/2005/102/Add.1. O cappsuunm oBor foxymenTa 1 yruiajy Diane Orentlicher na
IETOB HaCTaHaK, BUAeTy Buie y: Schabas (2021), op. cit., p. 171.

421 HRC Res. 9/11 (2008) Right to the Truth, HRC Res.: 12/12 (2009), 21/7 (2012), 27/3 (2014), 36/7 (2017),
48/13 (2021).

422 Study on the Right to the Truth (E/CN.4/2006/91).

107



Ceemnana Henaouh - Vicmuna nped mehyHapoOHum KpusutHum cyoosuma

13 IIpaBa Ha )KMBOT, 3a0paHy My4elba 11 IIpaBa Ha IeJIOTBOPHO IIPaBHO CpeficTBO. Tpa-
cMpa IIyT Ka Kpenpamy IIpaBa Ha MICTUHY Kao 00M4YajHOT IIpaBa y OKBUpy MehyHapopgHOr
XyMaHUTapHOT NIpaBa, AepyHMIIe CyOjeKTe IIpaBa Ha MICTUHY ¥ TO TaKO IITO 3a CyOjeKTe
He IIpM3HAaje caMo XPTBe, Beh U IPyIITBO Y IeNNHN.

JMako ce mpaBO Ha VICTUHY IPBEHCTBEHO Pa3BUjasio Kpo3 soft law mHcTpyMeHTe Meby-
HapOJHOT IIPaBa, IerOB pa3Boj HIfje 0CTA0 MICK/bYYMBO Y TOM OKBUPY. Y OTPaHMYEHOM
MarepyjaTHOM JOMETY, IIPaBO Ha UCTUHY je U3PUYUTO KOAVPUKOBAHO ¥ Y YTOBOPHOM
MmebhyHapoHOM 11paBy, 1 TO y KOHBeHIMj1 0 3aIITUTY CBYX JIMIIA OFf IPUCHTHIX HeCTa-
Haka u3 2006. roguae. Y wrany 24. ct.2. KonBeHunja gedunmnire racaka )Xpraa nMa
IpaBo /Ia 3Ha UCTUHY Y BE3!U Ca OKOJTHOCTMMA IPUCUTHOT HECTAHKA U Pe3y/NTaTuMa
ucTpare 1 CyJOMHOM HeCTasor nuia. [labe MO3UIMOHNpamke 0BOT IpaBa y MehyHa-
POIHOM IIpaBy /bYACKMUX IIPaBa U3BPIIEHO je o cTpaHe CaseTa 3a /byficka mpasa UN-a
Pesonynujama us 2009. rognse.**

Y Teopuju je 3acTyIbeH CTaB Ja IpaBO Ha UCTUHY Y MehyHapopHOM IIpaBy MMa
IBa 06/1MKa — OHO je 06MYajHO MPABO M OIUITY NpuHIMH npasa.*?* [IpaBo Ha UCTUHY
je IpaBHY KOHIIETIT Y HALIMIOHA/THOM, PETMIOHATHOM U MelyHapogHOM IpaBy, KOju nMa
HOPMAaTUBHY CTPaHy U IIPAaKTUYHe UMIUINKaLKje, jep ,UCTUHA" II0CTaje IpaBo Koje
IpuIaga KOMeKTUBUTETY MY HOjeRVHITY, 6ap U3 IepCleKTUBe KPUBUYHOT IIpaBa.*?

[Torasehu o Tora fa je MCTMHA COLMjaTHM KOHIIEIIT, IPAaBO HA UCTUHY IIPefCTaB/ba
Ipoliec u3/iederha IOPONIIA 1 )KPTaBa, OMHOCHO Kpenpamwe obaBese namhema 1 mpe-
nynpebeme nsonademwa ucTopuje mox OKpU/beM PeBU3MOHNM3MA U HeTal[MOHM3Ma. 2
Mnak, a KOHILIENT IIpaBa Ha UCTMHY jOII YBEK MMa MAIJIOBUTY CapXKUHY U obaBes-
HOCT, YKa3yje I YMIbeHNIIA []a Ce HePETKO II0CTaB/ba IUTAME [Ja JIU je IPaBO Ha UCTUHY
IIPaBO MM je TO CaMo Jieo IpaBHe PUKIIMje, HapaTUBHO opyhe Koje cry»u [ja IonmyHn
IpasHYHY y HOPMaTVBHYUM CUCTeMMMa,*?” OHOCHO Jia /1N je IpaBO Ha UCTUHY ,,M3Ha[,

Io6por apryMeHTa U UCIIOf jaCHOT IIPaBHOT npasua‘.*?

3.6.3. IIpaso na ucmuny y cyockoj npaxcu: 00 UHOUBUOYANHO2 NPA6a Ka KoneKmue-
HOM 3axmesy

[IpaBo Ha UCTMHY MHMUIINjATHO je KPEMPAHO IOJ, OKpY/beM MelyHapomHMX cyoBa.
ITpse obpuce je kpenpao IACtHR jour 1988. rogune y npeamery Veldsquez Rodriguez.**

423 United Nations Human Rights Council, Resolutions 9/11 and 12/12: Right to the Truth, 18 September
2008, 1 October 2009.

424 Nagqvi Y., “The Right to The Truth in International Law: Fact of Fiction? ", International Review of The
Red Cross, no. 862, 2006, 245-273. p. 255., goctynHo Ha: https://www.corteidh.or.cr/tablas/a21923.pdf

425 Ibid., p. 245.

426 Ibid., p.249.

427 Nagqvi, op. cit., p. 248.

428 Ibid., p.273.

429 Veldasquez Rodriguez v. Honduras, IACtHR, July 29, 1988. Series C No. 4, paras. 155-157, para. 177.
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ITpenMeT ce TMIIA0 IPUCUITHOT HECTAHAKA Y Opy>KaHUM cykobuMa y XoHpypacy. CyoueHn
ca peHOMEHOM KOHTUHYMPaHNUX IPUCUIHUX HeCTaHaKa Ha Ty Jy>kHe Amepuke, Cyp
je kpeupao obaBesy AprkaBa WIaHNIA Ja epeKTUBHO TParajy 3a UCTUHOM O CyJOMHN
HecTanux muia. Y npeamety Rio Negro Massacres**® Cyq je IOTBpAMO IOCTOjarbe IIpaBa
Ha UCTURHY, TyMa‘-Ieh]/[ fa TO IIpaBoO IIpHIIaja mopoannamMma >XpTabBa 1 TO y By IIpaBa fja
CasHajy MCTMHY O NPUCWIHO HECTaINM NUIMIMA, YIAHOBMMA CBOjUX opoanuia. Vicru
CYJ je CIMYHO KOHCTaToBao y npenmery Gonzdlez Medina and family**', norsphyjyhu
fla TIOPOAIMIIA MMa TIPaBO fla Ca3Ha ICTMHY O CY[0MHMU CBOT CPOJIHNUKA.

He wynu mTo je KopeH uyeje mpaba Ha McTUHY HacTao ynpaso npep, IACtHR. Hanwme,
nojennHe 3eM/be JIaTMHCKe AMepUKe Cyounie Cy ce ca pa3apajyhum IpyITBeHIM CYKo-
OMMa 1 MacOBHMM KpIIemhlIMa by ACKMX ITpaBa. [IoMNTHYKY OTIOHEHTH CY jeJHOCTaBHO
HeCTaja/u ca InLa 3eMJbe, a ApKaBe Cy cucremarcku hyrasne. CyodeHe ca Tu4HMM ry6u-
IuMa, HepopMasIHe TpyIie )KeHa Cy ce OpraHu3oBase Bpuiehy mpuTucax Ha gp>kKaBHe
opraHe Jja casHajy UCTUHY. Te rpyImie cy 61iie caurbeHe yIIaBHOM Off MajKV XPTaBa.
»He Tpakumo HuULITa ceM UCTHHE *? je 6110 BUXOB 3axTeB. OHe HIUCY MMaJle 3aXTeBe
KOju 611 ce MOI/IM TyMaYUTH Kao IOUTUYKN, HUTY CY TPa>kMjie OfTOBOPHOCT U KpH-
BIYHE IOCTYIIKe, TPa>KMJIe CYy CAMO MCTUHY O CY[0MHY CBOje Jielje, KaKo 01 MX MOITIe
JOCTOJHO CaXpaHUTHU. Y TaTMHOAMEPUYKO]j KyNTyPU KY/IT MajKe je HApOIUTO U3PaKEH,
Te je OBaj je[lHOCTABHM 3aXTeB 3a MICTMHOM JOOMO eHOPMHM IYOINIIUTET Y HOfPILIKY,
a IIOKPeT MajK! je IpepacTao y APYLUITBEHM IIOKPET 3a UCTUHY.

Y npaxcy ICC npaBo Ha UCTHHY YCIIOCTaBMO je cyauja Steiner y mpegmety Katanga*>.
Y oBoj ognyun, ICC nopceha na je mpaBo Ha UCTMHY JOOPO YCTAHOB/BEHO IIPABO U Ia
OHO IIpUIIajia XPTBaMa 030M/BHMX KpIllema JbY/ICKUX IIpaBa, Te YCIIOCTaB/ba KpUTe-
pujyMe Ha OCHOBY KOjUX Ce IIPOIielbyje /la /iU je HeKa IIpecysia 3aJ0BoJbljIa IPaBo Ha
uctuny. [Ipecyna Tpeba na soHece jacHohy y moriefy oHora IITo ce AeCusIo, a yjegHo
fia 3aTBOpuU Moryhu jas koju Mo>ke ja HacTaHe 13Mel)y 4nbeHNYHNX HaTa3a Koju Ipo-
n3Nnia3e 3 KpMBUYIHOT IIOCTYIIKA 11 CTBapHE UCTUHE. I[aKne, IIpaBO Ha VICTMHY, OBaKO
cxBaheHO MMIIMIIVTHO IpU3Haje Ia YMbeHNYHY HajTa3), IIPOUCTEK/IN 13 KPUBUYHOT
IIOCTYIIKa MOT'Y Jja 6y]1y PasIMYNTH Off OHOTA IITO jé CTBApHA MICTMHA O UCTOPUjCKOM
norabajy. Kopucrehu ce oBako KOHCTUTYMCAaHNMM NTPAaBOM, IPaBHMU NPeCTaBHUIIN
XKpTaBa II03VBAJIN Cy Ce Ha bera MCIUTYjyhu Iupy NCTOPUjCKY, HOMUTUYKY, €KOHOM-
CKM KOHTeKCT forabaja, mpumepa pagn y npeameruma ICC-a Uhuru Muigai Kenyatta
u Dominic Ongwen.***

430 Rio Negro Massacres v. Guatemala, IACtHR, Preliminary Objection, Merits, Reparations and Costs, 4
September 2012, Series C no. 250, para. 191.

431 Gonzilez Medina and family v. Dominican Republic, IACtHR, Preliminary Objections, Merits, Repara-
tions and Costs, 27 February 2012., Series C, Ne 240, para. 209.

432 Naftali, P, “The Subtext of New Human Rights Claims”, Human Rights Quarterly, vol. 38, no. 1, 2016, p.
120.

433 Prosecutor v Katanga Decision on the Set of Procedural Rights Attached to Procedural Status of the Vic-
tim at the Pre/trial Stage of the Case, 2008, ICC-01/04-01/07, para. 30-34.

434 Zammit Borda, op. cit., p. 70.
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Ha eBpornckoMm Ty IpaBo Ha CTMHY HMje IPONMCAHO K0 JbyICKO IIpaBo y EBporckoj
KOHBEHLIMjM 3a 3alITUTY /bYACKUX NIpaBa HUTHU KacHuje y [loBe/bu 0 OCHOBHMM IIpa-
BuMa EV. Passuiio ce xao gepusarusHo npaso y npakcu ECtHR nog Hasusom ,,right to
the truth ,,droit a la vérité®, y npemmeTnma Koju ¢y ce TMIIaay NPUCHITHNUX HECTaHAKA,
BaHIIPAaBHMX MOI'y0/berba ¥ CUTYILMja y KOjUMa je p>KaBa IPUKPUBAa YNibeHNIIE.
ITpaso na uctuny y npakcu ECtHR je Be3aHO MCK/bYyYMBO 3a ClIy4ajeBe TEIIKOT Kpllemha
JbYICKUX IIPaBa KOju ce MIOCMATPajy Y KOHTEKCTY IIPolieca TPAaH3UI[MOHE TIPABJE, 110
ysopy Ha npakcy IACtHR.

EBonyTtusna unTepnperarupHa TexHuka ECtHR nmogpasymesa fa je Konsennuja
JKVMBU MHCTPYMEHT KOj)1 Tpeba TYMadITH y CBET/TY yC/IOBA JaHALIIbET laHa. 3axBaspyjyhn
oBoj TexHu M, ECtHR He MOXe Jja Kperpa HOBa IIpaBa, Koja HICY cacTaBHU fieo KoHBeH-
IVje, aIu MOXKe Jla Kpeypa lepMBaTiBHA ITpaBa KPO3 eBOMTYTYBHA CXBaTamba IocTojehnx
npasa. CxopgHo HaBeneHoM, ECtHR je yBeo mpaBo Ha MCTUHY Y OKBUPY NO3SUTUBHUX
ob6aBesa ip)KaBe y 4IaHy 2 — IIpaBO Ha KMBOT, YIAHY 3 — 3abpaHa My4erma, 4IaHy 5 —
IIpaBo Ha c110607y 1 6e30eIHOCT 1 YWiaHy 13 — IpaBo Ha [IIOTBOPHO IPABHO CPEICTBO.
Basxzo je ncrahu ga mpaso Ha uctuny, y untrepnperanuju ECtHR, uu y xom cryuajy e
3Ha4YM IIpaBO CTpaHaKa Mian jaBHOCTI/I Ha MICTUHY Y CYACKUM IIOCTyINIIIMIMa y Ip>KaBaMa
YIaHUIaMa, HUTK IpaBo Ha uctuHy npef camuM ECtHR, xako ce To HepeTko nHTEp-
IpeTupa y MOIyIUCTUYKe CBPXe.

Kopenn npapa na ucruny y npakcu ECtHR HacTtanm cy kpajeM fieBefieceTux rofjuHa
y BpeMe HTEH3VBHOT pa3Boja Mel)yHapogHOT KpMBUYHOT ITpaBa U Kpenpamwa ad hoc
TpubyHana. Kpenpame osor npasa npex ECtHR Be3aHo je IpBeHCTBEHO 3a TOBpPeAy
4IaHa 3. KojuM ce 3abpamyje Mydeme, HeUOBEYHO MM MTOHVDKaBajyhe mocTyname.
Cyb6jexTu oBOr IIpaBa 61U Cy CPOJHUIIY >KPTaBa TELIKOT KpIlleka JbyCKUX IIpaBa.
Tako, y npegmery Kurt v. Turkey*> ECtHR je yrBpano na je oncycrBo nadopmanuja y
Be3) HeCTaHKa CMHa MOJHOCHOLA IPEJICTABKe, KOjU je IIPUBEJIEH Off CTPaHe TYPCKMUX
BJIACTH, JIOBEJIO /10 KOHTUHYMPAaHe HeM3BECHOCTH, CYMIbe M AaHKCMO3HOCTH IheroBe MajKe
(mogHOCKOLA ITpeICTaBKe), KOje je OHa TPIN/IA TOKOM IyTOT VM HeIPeKUIHOT IIepuofa,
IITO je KOJI Bbe IIPOY3POKOBAJIO TEIIKY AYIIEBHY OO 1 TaTHby.

Hame ce npaso Ha uctuHy y npakcu ECtHR passujano kpo3 KOHIIeNT NO3UTUBHE
ob6aBese IpkaBe a cipoBefie eeKTUBHY MCTPAry Koja IopasyMeBa IIOCTOjabe He3a-
BJCHIX OpPTaHa KOjM BOJle MCTPaTy, aleKBaTHOCT JCTpare y CMUCIY IbUX0OBe eKCIlep-
TH3e 1 oBnalhema 1 OCTyIame y OfroBapajyhum BpeMeHCKUM OKBUpKMA. Y Ipel-
mety Cyprus v. Turkey*® u Varnava et al. v. Turkey*” ECtHR je ctao Ha cTaHOBMIITE
I gp)KaBe MOpajy CpoBecTy epeKTUBHY MCTPAry Y OGHOCY Ha HaBOJie O KpIIemhIMa

435 Kurt v. Turkey, ECtHR, Appl.no. 15/1997/799/1002, 25 May 1998, para.131.

436 Cyprus v. Turkey, ECtHR, Appl.no. 25781/94, 10 May 2001.

437 Varnava et al. V. Turkey, EctHR, Appl.nos.

16065/90, 16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90, 18 September 2009.
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JbYICKUX ITpaBa. VcTpara Mopa 3aJOBO/bUTH KPUTEPHUjYM pasjallbema ucTuHe. [lpn
TOM Ce He paay 0 06aBe3y NOTIYHOT YCIIOCTaB/batba MICTIMHE, KA0 MaTepyjaaHe UCTIHE
o mpounum gorabajuma, Beh nctune Koja 6u 6ua foOBO/BHA fa pacBeT/n gorahaje y Toj
MepH Jia ce ’beHIM OTKPMBameM OKOHYA 6eCKOHAYHY aroHMjy IIOPOANIIA XPTaBa Koja
ce He cMambyje mpoTekoM BpeMeHa. ECtHR npu Tom mosasu o cTaHOBUIIITA Jla TAKBa
OeckOHaYHa arOHNja MOPOJNIIE )KPTaBa, IPOy3pOKOBaHA HeePEeKTUBHIM IOCTYTIabeM
Iip>KaBe Yy TOKy UCTpare, IIpeficCTab/ba Kplllelhe 3abpaHe Mydema, jep hyTame Bractu
MO)Ke OMTI KaTeropucaHo Kao HeyoBewyHo nocryname. ECtHR je cTao Ha craHOBMIITE
ia o6aBesa cruposobema eeKTUBHE MCTpare POM3NIasy 13 WwiaHa 2. v wiaHa 5. EKJbIL
OBgaj Tpenp je norBphen u y npegmery Mocanu and others v. Romania**, nepunninyhnu
fla IIPaBO Jja ce Ca3Ha MCTVHA IIPUIIaJa — He CaMO KPTBaMa MACOBHMX KpIIemba JbYICKIX
npasa, Beh 1 BUXOBUM HOpOANIIAMA U HAC/IETHUIIVMIMA.

ITpaBo Ha MICTVHY je KOHAYHO KOHCTUTYMCAHO Y ipepMetTy El-Masri v. FJRMacedonia®.
Y osom npegmery ECtHR nopceha Ha ob6aBese gpxkaBe Kajia je y IUTamwy IpaBo Ha
UCTUHY — 00aBesa cripoBolhera epukacHe ucTpare, o6aBesa fa ce KpTBaMa I IbIXOBUM
pobaruma omoryhu edukacan mpucTyHI MCTPaXKHOM IIpoLiecy, obaBesa fja >KpTBaMa 1
IV POj jaBHOCTK OYAy OTKpUBEHE CBe peleBaHTHe MH(pOpManuje u o6aBe3a 3alITUTe
JKpTaBa 1 cBefioka ofi ogmasjie u npetwu. ECtHR ykasyje Ha HealekBaTHOCT UcTpare
U3 yI/Ia IpaBa Ha uctuHy nogcehajyhm ga npaBo Ha NCTMHY UMa, He caMO MOPOAMIA
TIO/{HOCHOII, Beh 1 ocTase )XpTBe y CIMYHNM 37I0YMHMMA 1 onmuTa mybnmka. Harma-
IIaBame IpaBa OMIITe Iy6/IMKe, OTHOCHO MHTEpeca jaBHOCTY fia Oyzie MHpOpMUCcaHa
O VICTMHI, HaBOAM Ha YTUCAK Jia je Cy/] Ha KOpaK Jj0 LIpema oIcera cybjekara npasa
Ha UCTMHY ca )XPTBe, WIAHOBA HeroBe IOPOoAuIie M HaCeIHNKA Ha OIIITY IIyO/InKy
U J1a TUMe [IPaBO Ha MCTUHY IIpeTBapa y KOJIEKTUBHO IIpaBo HeofipeheHe 3ajeqHmIe.

VI3 npukasa pa3Boja IpaBa Ha ICTUHY MOXe Ce 3aK/bYYUTH Ja je 0BO IIpaBo ¢op-
MIpaHO Ha TNy Jy)KHe AMeplKe KpajeM ocaMfieceTVX TofyiHa I TO Off CTpPaHe CyJCKOT
TeJIa, Kao OfiTOBOP Ha BeIMKY OpPOj IIPUCUIHIX HeCTaHaKa y 6pojHuM cykobmma. [Torom
je IpaBO Ha MCTUHY KPeMpPaHO MOfl OKpusbeM Mel)yHapoHUX Tela Koja ce 6aBe 3aIlTu-
TOM JBYICKVX IIPaBa, a BeroB [ja/bl Pa3Boj je yCae[uo y oKBupy MehyHapogHuX cyfoBa.
Y npakcu IACtHR, oBo mpaBo je HacTano ayTOHOMHO, a y mpakcu ECtHR je macTamo
Kao JepMBaTUBHO IIPaBo, OJHOCHO IIPaBo M3BeJeHO U3 APYIrux npasa. IIyH passoj
octBapeH je unak y npakcu ECtHR, kao Hajsa>xHujer MehyHapogHOT pernonamiHor
cyna koju ce 6aBy nuTamuMa pyackux npasa. ECtHR je y Benukoj Mepu yHanpeno
IIpaBO Ha UCTUHY, yCMepaBajth Ib€TOB Pa3BOj Off MHAVBU/IYaTHOT Ka KOJIEKTVBHOM
npasy. CIM4HO ce fenraBao npex mehynapogaum rennma. Ilpumepa pann, momnmame

438 Association “21 December 1989” and Others v. Romania, ECtHR, Appl. nos. 33810/07 and 18817/08, 24
May 2011.

439 El-Masri v the Former Yugoslav Republic of Macedonia, ECtHR, App. no. 39630/09, 13 December 2012,
paras.175, 191.
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Hapoja Kao HOCMOIla IpaBa Ha UCTUHY Yy jokyMeHty Updated Set of Principles for the
Protection and Promotion of Human Rights through Action to Combat Impunity (2005),
[ITabac kOMeHTapuIle Kao yKasuBambe JIa ce Ipe pajy O KOMIEeKTUBHOM HEeTO MH/UBY-
IlyaTHOM IIpaBY, Kao 1 Jja ICTMHA Ha KOjy Ce OHO OJTHOCU MO)Ke OMTH IPYIITBEHA, a He
camo nmuyHa.**’

IIpaBo Ha MCTUHY He y/Ia3) Y IUTale UCIIPABHOCT VI UCTUHUTOCTY KPUBIYHE
npecyze. OHO ce He ofHOCK Ha 06aBe3y Cy/a /ja yTBPAY MaTepyjalHy UCTUHY Y KOH-
KPETHOM KPMBMYHOM IOCTYIIKY, HUTY IIPeiCTaB/ba IIPOLIECHY FAPAHLIM}Y UCIIPABHOCTHI
cyncke omyke. [IpaBo Ha CTMHY HUje IPOLECHO IIpaBo omTeheHoT, HUTY MHCTPYMEeHT
KOHTPOJI€ 3aKOHUTOCTY U YyTeMe/bEHOCTH IIpecy/ie.

ITpaBo Ha MCTUHY He OCTOju BaH cdepe bYAckux npasa. Crora He usHeHahyje
IITO Ta Apyru MehyHapomHM cyjoBM He IIpeno3Hajy. Pa3Boj oBor mpaBa 1mokasyje ja
je OHO IpeLIo YT Of MHAVBUAYATHOT IIpaBa CPOJHNUKA J1a Ca3Hajy CYLOMHY CBOjUX
HajOMDKMX Ka 3aXTeBY LIMPe jaBHOCTH Aa Oy/e MHOPMICaHa O 030M/bHNMM M CUCTe-
MaTCKMM KpIIemyIMa JbYACKUX ITpaBa. Vako HMje Kofu(pIKOBaHO Ka0o KOJIEKTUBHO
IpaBoO, HAYVMH Ha Koju ce TyMaun y npakcu ECtHR yxasyje fa 61 TakaB pa3BOjHI IIpa-
Bal] MOTA0 ITOCTaTH JOMMHAHTAH.

YKonmMKo IpaBo Ha MICTVHY MOIPYMU KapaKTep KOJeKTUBHOT IIpaBa, OTBapa ce
pU3MYaH IPOCTOP Y KOMe UCTMHA ITpepacTa y HOpPMaTUBHY 3aXTeB KOTEKTUBUTETA.
VcTuHa 61 cBe Matbe 6uita pesynTaT yTBphuBarma unmbeHN1a y KpMBIYHOM HOCTYIIKY,
a cBe Bullle 611 IIOCTajajia BpeJHOCHY MMIIePATIB JIMIIEH jacHO AeUHMCAHNX NTpaB-
HIIX OrpaHMYea. TakBa TpaHcopmannja omoryhma 6u ga ce ,MCTUHA MHCTPYMeH-
Tanusyje y HOMUTUYKeE VIIM MOPA/TNCTIYKe CBPXe, 4nMe Ou ce OHa 06ecMMCInIa Kao
IpaBHA KaTeropuja.

3.6.4. IIpaso na ucmuny usmehy HapamueHoz apzymenma u npasHoz NPasuna

Tpansunmona nmpasjia, HacTaza KaCHUX OCaAMJeCeTUX FOfIMHa, TI04YMBa Ha MJejU fla UCTO-
pUjcKa MCTUHA NIPUIIAJA APYIITBMMA KOja Cy MCKYCHU/Ia 3/I04MHe. BaskaH MHCTpyMeHT
3a pelaBame CyKoba 11 oMupere y [PyIITBYMA Pa3OpeHNM CyKoOMMa je TpoM3BOfIbha
3BaHNYHe uctyHe. Opanrheme 3a IPON3BOJbY 3BAHNYHE MCTIHE VIMAjy CY[JOBU M KOMU-
cuje 3a MCTUHY. JIOK ce Cy[IoBM Y KpMBUYIHOM TIOCTYNIKY 6aBe MPUMapHO OKPUB/bEHUM,
KOMJICHje BpIIIe 320KPeT Off OKPVMB/beHOLEHTPUYHOT IPUCTYIIa peTpuOyTUBHE IIpaB/e
KOjI je OKPEHYT Ka IUTakby MHAVBUAYaTHe KPUBULE Ka )XPTBOLIEHTPMIHOM MOJENY
pecTopaTtyBHe IIpaBjie, KOji MMa 0Ka3He CTaHfap/ie HyKe Hero KpPYBIYHM MOCTYIaK.*!
Cranpapu npaBa Ha MCTUMHY Ko JbY/ICKOT IIPaBa, Pa3BUjeH) Y KOMMCHjaMa IIPeInn
Cy ce Ha CyJi0Be, TAKO Jia je peany3aluja MpaBa Ha MICTUHY MOCTa/Ia U CyAcKa obaBesa,

440 Schabas (2021), op. cit., p. 171.
441 Naftali, op. cit., p. 124.
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IITO CaMO yKa3yje Ha IIMpY IIpoliec KOHBepreHnuje nsmMely mpasa byickux npasa u
MeDhyHapogHOT KpYBUYHOT IIpaBa.

MebyTnMm, ca mpaBoM ce MOXKe IIOCTaBUTY MNTAlbe Ha KOjJi HAYNMH je 0Baj YIIUB
YTHIIA0 Ha CaM KPUBUYHM ITOCTYTIAK.

ITpBo, mpaBO Ha UCTUHY je HapacTajyhu npuHun y mehyHapogHoM npasy, a fa
UCTOBPEMEHO HIje IpuxBaheHo Kao HOpMa, HUTH je jaCHO M HeyIIMTHO IOTBpheHo y
MebhyHapopHuM yrosopuma.**> KockeHujemu ynosopasa ga MehyHapomHO paBo ocum-
nupa nsMel)y KOHKpeTHMX HOMMTUYKIX apTyMeHaTa 1 allCTPAKTHMX MOPaTHIX 3aXTeBa.
Crora 1n1ojMoBU Koju HeMajy ofipeheHy cagpxuHy QyHKIMOHMIIY, Ipe Ka0 PeTOpUYKa
CpeJicTBa, Hero Kao mpaBHa npasuna.**’ C mpasom Haksu sakspyuyje fa je mpaBo Ha
MCTVHY MO3UIIVIOHNPAHO M3HAJ T0OPOT apryMeHTa ¥ MCIIO jaCHOT IIPaBHOT IpaBya.**

Jlpyro, IpaBo Ha MCTMHY BpLIM yTUIIj HA IPOMEHY KOHIIENTa UCTIHE. VIcTiHa HIje
BUIIIE CAMO OHO IITO TPafINI[MOHATHO 3aHMMa KPUBUYHN CYJl — OKBUP Y KOj) CMeIITa
CBOjy OJ/IyKy Yy OMHapHOM KO#y KpuB/Huje KpuB. Cyz 1o61ja HOBY yJIOTY, ja CIIO3HA
LIMPY OIICET MCTUHE OJ] OHOTA HITO CIajia y IOMEH KPMBUYHE IIPaBJie, jep NpaBo Ha
UCTHUHY je Imupe off yTBphuBama KpUBUIle VI HEBUHOCTY U YTBph1UBama KOHKpeTHe
UCTUHE Koja ce TIYe KOHKpeTHe pajbe OKpuB/beHor. OBa HOBA y/Iora BOAY Ka TOMe Jja
MehyHapomHM KpUBMYHM CYHOBU [eNYjy Y »,HOBOM PEXMMY" KOjU HIje CaMO PeXXUM
KPMBMYHOT IIPaBa, HUTY je IPOCTO IIPUMebIBabe JTOTMKe KOMUCH)a 32 MCTPaXkKBambe
uctuHe.**

Tpehe, HoBa yrora cyfja y cClio3Haju MCTIHE, Mela U NPOLeCHY JIOTUKY. VcTnHa ce
TpaHcopMulle U3 IIVba MOCTYIIKA y IPABO KPTaBa, a >KPTBa ce TpaHCHOPMIUIIIE U3
NACUBHOT PeIVIINjeHTa Cy[iCKe MICTIHE 0 aKTMBHOT yYeCHIKA y MeXaHI3MIMa Tpa-
rama 3a UCTVHOM IIpef| cyfoM.*® YjemHo, yBofe ce eKCIepTCKa CBefloyerha MCTOpuYapa,
a MHTepec CII03Haje NCTIMHE BUIIe HIje MHTepeC yUYeCHMKa y MOCTyNKY, Beh Komek-
TUBHU MHTEpeC, He CaMo JIPYIITBA y LenuHy, Beh u nenokynxe mehynapophe 3ajen-
Hute.*”” [IpomeHa porjecHe JIOTUKe, Koja ce OI7Iefia IpOMeHOM (OKyca ca OKPUB/bEHOT
U IETOBMX IIPaBa Ha XPTBE I BUXOBA [IPaBa, IPETU [a HapYIIM HOCTYHaK MOPaTHOT
yBE€paBama 'y KpUBUILY OKPUB/bEHOT KOjI/I II0491Ba Ha TpO3YIILy: OKPUB/bEHN ~ TYIKU-
nax - cya.**® Ha nporecHe n3a3oBe IpaBa Ha UCTUHY Yka3syje u Ocun HaBopehu fa
cybema koja MMajy 3a Iju/b fla yCIIOCTaBe Ay TOPUTATUBHY UCTOPMjCKY UCTUHY PUSUKY)Y

442 Mendez J.E.,, The Right to Truth, in: (Joyner C.C. ed), Reining in Impunity for International Crimes and
Serious Violations of Fundamental Human Rights: Proceedings of the Siracusa Conference 17-21 Sep-
tember 1998., nocrymuo Ha: https://www.corteidh.or.cr/tablas/r17382.pdf

443 Koskenniemi (2005), p. 17.

444 Naqvi, op. cit., p. 273.

445 Bilsky, op. cit., p. 474.

446 Ibid., p. 479-480.

447 Tbid., p. 477.

448 Lippke (2013), op. cit., p. 348.
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Ia Hapylle IIpoliecHe rapaHIyje Koje neduHnIy KpuBUYHO npasocybe, ykmpyuyjyhn
IPeTIIOCTaBKY HEBHOCTY 1 3aXTeB Jja KpUBUIIA Oy/ie JoKa3aHa BaH pa3yMHe cyMmbe.**
YeTBpPTO, IIOCTOjI OTTACHOCT JIa M3a JUCKYPCa O IPaBy Ha UCTUHY UCTUHY I eKC-
IIaH3Mja UCKpelNOHOT TTpaBa cyfa.**® Haume, ucTuHa y IpaBy Ha UCTUHY HUje Hey-
TpasHa, Beh Te/eonomka, 1 ycMepeHa je Ka Iji/beBYMa TPAaH3MIMOHe IIpaBjie, Hajuyenrhe
Y OHOCY Ha ujiejy IoMuperba Kpo3 ucTuHy. To 3Haun fa ce 4nmeHnIe, Koje ynase y
OTICeT TaKBe MCTUHE, CETIeKTYjy ¥ OONMKY]y Y CKIafy ca iimbeM. Tajren ykasyje fa TpaH-
3UIIMOHA IIpaB/a (I1a ¥ IIPaBO Ha MCTUHY KA0 HbeH JIe0, IIPMM. ayT.) KOHCTPYMIIEe UCTUHY
Kao IIpojeKar ycMepeH Ka 6ynyhHOCTI, OpyjeHTIICaH Ka IOMUPEY U IeMOKPATCKOj
TpaHcopManuju, a He Ka HEYTPATHOj PEKOHCTPYKIuju npoutocti.”! Moxke ce crora
3aK/byunTH Aa he cyq y mpotjecy Tparama 3a ICTUHOM, Y OKBUPY IIpaBa Ha CTUHY, OUTH
BoDeH nziejaMa TpaH3UIMOHe IpaBfe U ia he y ckmagy ca TUM MIMPOKO AUCKPEIIVIOHO
TyMauMTH KOjU Ce JOKa3y yKIIaIajy, a KOju He YKJIaIlajy Y MO3aMK I0XKe/bHe UCTUHE.
[IpaBo Ha UCTUHY, CMeLITeHO u3Mel)y HapaTMBHOT apryMeHTa U IPaBHOT IIpaBUIa,
nocepiyje HejacHy u yupgHy npaBHy cHary. Vako ce u game kpehe y gomeny soft law,
Ta [IpaBHA CHATa je JOBO/bHA [ja CYLITUHCKM M3MEHN HAulH Ha KOjIi Ce UCTIHA pasyMe y
KPMBMYHOM IIOCTYIIKY, 3aXTeBajyhyl 3HATHO IV PYU OIICET MCTIHE Off OHOT KOjI IO IIPH-
pORM CTBapu MHTepecyje KpuBuIHM CyA. [loMepameM PoKyca ca OKpUB/bEHOT Ha KPTBY,
y TPafuIMOHA/IHK TPO3ybal] Ha KOMe [T0YMBa KPMBUYHMI IOCTYNIaK — OKPUB/bEHN,
TY)XWUJIAL] X CYf, — YBOZAM Ce 1 YeTBPTY aKTep: KPTBa.
OBaj moMax HapylIaBa OCHOBHY ITPOL[eCHY JIOTMKY KPUBIYHOT OCTYIIKA, 3aCHOBAHY
Ha OJTHOCY JIBe CYIIPOTCTaB/beHe CTpaHe ¥ HeyTPaIHOT apourpa. YBohemwe deTBpTOT
aKTepa 3aXTeBasio OV He CaMO KOPEKIVjy IojeMHUX IIPOLIeCHIX IIpaBua, Beh TeMe/bHO
IPeUCINTUBAbE CaMe CTPYKTYpe KpUBIYHOT IOCTYIIKA U YCIIOCTaB/bakbe HOBOT CHCTeMa
IpaBuiIa Koju 6u 06e36eo paBHOTEXY M3Melhy yeTnpu mpoiecHa MHTepeca.
KoHauHoO, IpaBo Ha UCTMHY OCTaB/ba OTBOPEHUM K/bYyUHO MUTabE: 1A JIU CY[, Y
OKBUPY OBOT IIpaBa, nMa 06aBe3y jja CII03HA ¥ apTUKYJ/IUILE ,HOBY UCTUHY, UJIU je
ped 0 HapaTMBHOM OKBMPY KOji CYJ; KOPUCTHU Kao IOMONHO CpefiCTBO y apryMeHTa-
IIUj1 CBOje OfIyKe. YIIPAaBO y TOj HeopedeHOCTH — u3Mely HopMaTuBHe 06aBese u
MHTepIIpeTaTUBHE CTPATETHje, IeKM K/byYHa HAlleTOCT u3Mely KpMBUYHOT ITpaBa Kao
HOPMAaTMBHOT CHCTeMa Y TPAH3UI[MOHE IIpaB/je KaO HApaTUBHOT IIPOjeKTa.

449 Osiel (1997/99), op. cit., p. 6.
450 Bilsky; op. cit., p. 473.
451 Teitel, R., Transitional Justice, Oxford University Press, Oxford, 2000, p. 69.
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4. MEBYHAPOJHA KPMUBUYHA ITPABIIA - USMEBY
CYBEIHLA U VICTOPUJE

4.1. Pasnuka usmeby npasme u ucmopujcke uctTune

Hu mpaBo xao [UCIUIUINHA, HY ICTOPHja KA0 HayKa HUCY eKCKTY3MBHY TyMaul MCTIHE
o porabajuma n3 mpourtoctu. Crora ojMoBu npasHe u UCMOpUjcke UICTUHE, KOjUMa ce
KOpUCTUMO, I/IMajy UCK/bYy4VIBO MHCTPYMEHTATHY (l)yHKLU/ij — [ia pa3rpaHuve OHO LITO
yTBpDyje cyn off oHOra ITO PEeKOHCTPYMUILe NCTOPIYAP.

W npasHa v ucmopujcka UCTVHA IIOYMBAjy Ha jaCHO] IPETIIOCTABIIN Ja je 00jek-
TUBHA PeKOHCTPyKLuja ctBapHocTy Moryha. Cynuje u ucTopudapy HacToje ja yTBpae

MCTUHY y3 ToMoh fjoka3sa.**

O6e MHTeNIeKTyaTHe aKTUBHOCTHU 6aBe ce OI[eHOM JI0Ka3a
U IPOLICHOM BJIXOBOT 3Ha4aja, KOPYICTe MICKa3e CBeJOKa M Tparajy 3a HoTKperbyjyhum
I0Ka3yMa, MOoKa3yjyhu mpy TOM CeH3MOMINTET NIpeMa APYLUITBEHNM OKOTHOCTUMA Y
KOjuMa ce aKTVBHOCTY HOjeyIHaIla OfiB1jajy.*

MebyTnm, n3yseB cIm4HOCTN y aMOMIIMjH, IPAaBHA V1 UCTOPMjCKA MCTUHA Jieie MaJio
TOTa 3aj€IHUYKOT.

I1pBo, mpaBHa ncTNHa ce yTBphyje y okBupnma crporo popmani3oBaHe METOLO/IO-
ruje IpolecHor npasa. [IpaBua mpoleca orpaHn4aBajy ynoTpeby gokasa, yclIoB/baBajy
BUXOBY JONIYIITEHOCT 1 onTepehyjy AOKa3HM ITOCTYIIaK 3allITUTOM IIpaBa OKPMB/bEHOT,
Ipe cBera Kpo3 HadesIo MpeTIoCcTaBKe HeBUHOCTY. HacympoT Tome, ncropmjcka MCTUHA
HI/Ije B€3aHa KPyTUM IIpaBMIIMa JOKa3lMBamba, HUTN IIpaBMIMa JInna que IIOCTYIIKE "
panme aHanusupa. OHa je 110 CBOjOj NPUPOAY KOHTEKCTYa/IHA, MHTEPIpeTaTUBHA U
BUILIEC/IOjHA, Ca 3HATHO BehnM cTeneHOM c1o60zie Y IPUKYI/balby, CeNMeKIUjI U TyMa-
4erby n3Bopa. JIoK cyamja TeXXy YBpCTUM UM HEJJBOCMMCIEHUM JOKa3uMa, UCTOpuyap
Tpara 3a TparoBMMa, Be3aMa I 3HademyMa Mebhy nokasuma. Victopujckn npucryn
IOMYIITa YK/byUlBatbe M KOHTPaMKTOPHUX U3BOPA, IBOCMMUCIEHOCT, C/Iy4ajHOCT, 11a
YaK U MPOHU]Y Y TyMauewy forabaja.’>*

Ipyro, cyanja je cTporo orpaHmndeH BpeMeHOM jorabaja u pagmboM OKpUB/bEHOT.

452 Turkovi¢, K., “Povjesnicari u potrazi za istinom o sukobima na prostoru bivse Jugoslavije u svojstvu vjes-
taka pred ICTY-em’, Casopis za suvremenu povijest, br. 36/1,2004, 41-67., p. 42.

453 Wilson (2005), op. cit., p. 917.

454 Ibid.,p.913.
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OpHocHO, BeroB GoKyc je ycMepeH caMo Ha fjorabaj koju je mpegmer cybhema u nurame
kpusuie. KonTekctu Koju nperxope unn ciepe gorahajy mory 6utu ysetu y o63up
CaMo YKOJIMKO Cy pe/ieBaHTHIU 3a yTBphuBame kpusuie. Hacynpot Tome, ucropuyap
cno60ofHO ,IIyTyje* Kpo3 BpeMe Koje PeTXOAu 1 BpeMe Koje crenu gorabajy, obyxsa-
Tajyhu OHOMMKO IIMPOKO BPEMEHCKO Tpajarbe KOMMKO je HeOIIXOLHO 3a pasyMeBambe
Y3pOKa 1 IIOCTIeANIIA.

Tpehe, pasnukyje ce 1umb oBe ABe MCTMHE. LIMb CyICKOT TOCTYIIKA jecTe pelaBame
KOH(MKTA y 61 HAPHOM KORY — KPUB M/Iu Hutje KpuB. LI/b MCTOPHjCKOT CTpa)kBamba,
mehyTtum, jecte yHanpeheme sHama o mpouutocTy n ouyBame cehama y 3ajeqHUIIN.
Cyzncka ofryKa IIpou3nasy 13 KOHQ/IMKTA M yCMepeHa je Ka lbeTOBOM OKOHYaIby, TOK
VICTOPYjCKY HapaTUB IPOM3N/IA3N U3 CUHTe3e ocTojehnx sHama, monasehn ox ananmse
y3POKa, TIOC/IeINIIa 1 IMper KOHTeKCTa forabaja.

YeTBpTO, CyJ HUje IpeTepaHO 3aMHTEPECOBAH 3a eMOlMje YYeCHIKA, U3Y3€B YKOIMKO
Te eMOlIlyje HICY HEOIIXOf He 32 JOKa3MBakhe KpUBUYHOT fena. [IpaBo nma TeHaeHLnjy
Ila HeyTpanusyje eMolMje yuecHMKa y noctynky. Ca gpyre cTpaHe, 3a uCTopuyape cy
eMolMje BaJKaH eJIeMEeHT TyMadema. EMonuje 1 TpayMa, IpoucTeKaa u3 MCTOPUjCKIX
morabaja, moMa’xy ucTopyyapyuma y aHa/Iu3y y3poKa 1 IOC/IeNIIa.

IleTo, cyn je Be3aH MCK/by4MBO 32 3aKOH 1 HOpMe IpoljeCHOT anropurtMa. Iberosa
yJIora Huje fja Ipy»ka MOpajHe IoykKe, Beh 1a oHece MpaBHY OYKY, KOja He MOpa
HY>KHO OMTM V1 MOpaJIHO 3a7j0BojbaBajyha. Vicropuyapy je, ¢ fpyre cTpaHe, JOIYIITEHO
7la CBOje MHTepIIpeTanyje 060j/1 eTMYKMM BPeTHOCTIIMA, 11a YaK V1 MIEOTOUIKIM II03Y-
nujama.

[lecTo, mpecya npefcTas/ba MHCTUTYLMOHAIHY YiH. OHa je KOHAuHa Of/IyKa ayTo-
puTeTa fpxKaBHe BIacTM WK MelyHaponHe 3ajeSHMIIe U BOMe Ce IIPeMeT CIIopa ayTo-
PUTATHBHO 3aTBapa 3a Jia/by PacIpaBy. VicTopujcky HapaTuB, HAIPOTUB, IPEJCTaB/ba
OTBOpEH Ipoliec Koju IIpe OTK/by4aBa IPOLIIOCT HETo HITO je 3aK/by4yaBa. VicTopujcke
VMHTePIIpeTalyje MOIJI0XKHE Cy CTA/THOj PEBU3NjU M IPEUCTIUTUBAILY, 33 Pa3/INKY O
CYZICKe IpecyZe Koja, HAKOH IIPaBHOCHAXHOCTM, TeXM Ja CTabuImsyje n ,,3aMp3He”
oxpebenn HapaTus. Y TOM cMICTTY, Pukep CIMKOBUTO OMICYje fja ce MOTEHIIMjaTHO Heo-
rpaHNYeHN KPYyT objalliiberba HEMIHOBHO 3aTBapa IIpecy oM, Koja in fine Moxxe OUTH
camo ocybyjyha nnn ocnobabajyha, mok kpyrose xoje cyfuja 3aTBapa HaKOH LITO UX je
OTIPE3HO OTBOPUO ,,ICTOPUYAP TOHOBO pasBaayn’.*>

CepMo, IpaBHA UCTHMHA TEXV HEIIPOMEH/bUBOCTH. IbeH KOHaYHN TeCT jecTe IIpaB-
HOCHA>KHOCT, HAKOH KOj€ OHa BUIIIE He TIOfIJIe)XXe MPENCINTUBaY. VIcTopujcKa NCTHHA,
HAIIPOTUB, OCTaje OTBOPEHA 33 HOBE aHA/INM3€ U PeMHTEepIIpeTalje ! MOXKe II0CTOjaTn
y KOMIIETUTUBHOM OJHOCY Ca APYIUM UCTOPUjCKUM UCTMHaMa. IIpaBHa ucTuHa, 110
CBOjOj IPUPOAM, MOXKe OUTH CaMo jeHa.

OcMmo, unpHa TpyHa Cyfia Cy YYeCHUIM y HOCTYIIKY 1 rpabaHu, ok cy Ha HUBOY

455 Ricoeur, P., Memory, History, Forgetting, University of Chicago Press, Chicago, 2004, p. 321
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mehyHnaponHux cyfnosa To u gpkaBe u MehyHaponHe opranmsanuje. llnbHa rpyma
ucropmuyapa Hucy rpabany, Beh mpe cBera akajieMcKa jaBHOCT, 0Opa3OBHY CHCTEM U
apywTso y uenuuu. Of ajipecaTa NpaBHe MICTMHE He 3aXTeBa Ce pasyMeBalbe IIpecy/ie,
Beh je moBospHO 1a je mouutyjy. Hacympot ToMe, of agpecara UCTOpHUjCKe UCTUHE Ode-
Kyje ce yIpaBO pasyMeBame, a He (OPMaTHO IPUXBaTambe.

IeBeTo, 00e MCTHMHE HOCe PUSUK pefyKLMoHNu3Ma. [IpaBHa MCTVHA MOXKe MTOjeJHO-
CTaBUTY KOMIIJIEKCHE OJTHOCE IIPOIITIOCTH cBofiehy X Ha pajibe 1mojeanHana, 0K MCTo-
PUjCKa MCTMHA HOCY OIIACHOCT MJEO0NOUIKe KOHCTPYKIMje IPOIIOCTY KPO3 CENEKIINjY
U MHTepIpeTalyjy u3Bopa.

KoHayHO, MOCTOju ¥ HOTOpHA YMIEHMIIA, a TO je Ja IPOIIJIOCT HUKaja Huje

3apo06/beHa y JOKyMeHTuMa, "

457

a fla je MpaBHa MICTMHA HYCIIPOM3BOJ] MEXaHM3Ma pella-
Baiba CIIOPOBa.
Crepehu npaBHe HOpMe U 3aHeMapyjyhu UCTOPUjCKM KOHTEKCT, IPaBHULM HEPETKO
PenyKYyjy U CeeKTyjy UCTOPMjCKe YNIbeHNIIe KOjUMa ce CITy>Ke. ,,3a UICTOpUYape MOXKe
6uTy 36ymyjyhe kama Bue mak/bMBO CIOXKEHY MCTOPUjCKY MaTepyjal UCTPTHYT U3
KOHTEKCTa Off CTpaHe IIaMeTHIX IIpaBHMKA Koji Tpeba fa CIy>XK1 Kao 6aTiHa 3a mobemy
HaJl IPOTMBHUYKOM CTPAHOM y CyiHUIN .*** ¥V ncrpaxusamy Koje je Buncon ciposeo
meby cynujama, Ty>xuonuma u 6panuonyma y ICTY, jenan op Ty>xmana je HaBeo fia
H0J] aKY3aTOTHMM CHCTEeMOM, IPaBHUILY Ipedeprpajy OHY Bep3njy UCTOpUje Koja IoT-
KpeIjbyje BIXO0B C/Iy4aj; TAKO IOCTOjU TeHAEHIIMja CTBapama ,,KyBaHe uctopuje”.*>

Yrpaso oBe pasnuke objalImaBajy 3alITO ce IIpaBHA I UCTOPMjCKA ICTVHA He CaMO
pasuinase, Beh gecto croje y orBopenoj TeHsuju. Kockenujemn ucnpasHo npumehyje
fla KpMBMYapy IPpaKTUIap ,OyBEK 3Hajy Jia CY NpasHa ¥ Ucmopujcka UCTUHA JasleKo
O UAEHTUIHOCTH 4%

VcTopujcku normney Ha TPOIJIOCT TI0 CBOjOj IPUPOAY NTPeBasnlIasy yCKe OKBUpe
CYZACKOT IIOCTYIIKA, 0K je IIpaBHa MICTXHA CTPYKTYPHO YC/IOB/b€HA IPOLIECHUM IIPaBU-
JIMMa ¥ BUCOKMM CTaHAapAMMa foKasuBama. [locmequnyHo, Heycmex TyKMUIaliTBa fa
IoKayKe 37I09MH He 3Ha4M JIa Ce 37I0YMH HIje Joroano; ocnobabajyha mpecyna ne sHaun
la 3]I04MH HUje TI0CTOjao; YNIbEHNIIA JIa je HEKO )KPTBa He 3Ha4YM Jla UICTOBPEMEHO He
MOKe OMITV U 3/I0YMHAIl; @ OKOHYaIbe IOCTYIIKAa CMphy OKPMB/BEHOT He IpefiCTaB/ba
UCTOPUjCKY abonMnumjy merose ofroBopHocTy. Cyzi MO>Ke 3aTBOPUTM IPEAMeT, alu
He U IPOILJIOCT.

456 Hirsch M., ,,Uses of History and Collective memories by International Courts and Tribunals“ Max Planck
Encyclopedias of International Law, 2018, p. 2. [ToctynHo Ha: https://opil.ouplaw.com/display/10.1093/
law-mpeipro/e3277.013.3277/law-mpeipro-e3277

457 Naqvi, op. cit., p. 246.

458 Evans, R. ], “History, Memory, and the Law”, History and Theory, vol. 41, no. 3, 2002, 326-345, p. 330.

459 Wilson (2011) op. cit., p.168.

460 Koskenniemi (2011B), op. cit., p. 179.
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4.2. VIcropujcku HapaTuBM Iiped MehyHapogHNM KpUBIUYHIIM CYAOBMMA

4.2.1. 3awmo mehyHapoOoHu KpUueU4HU Cy0068U NULLY Y UCIMOPUJCKUM HAPAMUBUMA?

Jla i ucTopuja MoXke OUTY IpeAMeT KPUBUYHOT IOCTYIIKA IIpey MehyHapogHuM Kpu-
BUYHNM CYZIOM, Ja i Mel)yHapomHV KpUBMYHY CyJ MOXe f1a ,CYAM UCTOPUjU U Jja
JIM Ce TIPAaBHOCHA)XHOCT CYZICKe OJITyKe MO>Ke IMIOUCTOBETUTH Ca ,CYHAOM UcTopuje” o
HeKoM piorabhajy?*¢!

OnHoc npaBa 1 ucropuje je BuinenuMensnonanan. [lerposuh kpenpa KoHIeNTyanHy
tunonorujy (History on / of / in Trial.)***. TIpBu Tim je mcTopuja npes CyioM — Cy[CKM
Hpolec y KoMe je penmet cyhema of 3Hauaja 3a ucropudape. [Ipyru Tui je ucropuja
cybewa — xmcropuorpadcka aHanmsa Cyackmux nocrymnaka. Tpehn tum je ucropuja y
cybemwy — pasBoj xucTopnorpadckmx efeMeHaTa y Cy[CKMM ITOCTYTIIMA.

Hecymmusa je ambunmja MehyHapogHIX KPMBUYHUX CYOBA Ja ce 6aBe UCTOPYjCKUM
nuTamyMa, mTo 6u ce y [lerpoBuheBoj Tnnmsanyju Morio IOABECTH IO, ,ACTOPKja
npen cynom“. O ToMe roBopu 1 unmeHnIa aa je y crydajy Taguh ICTY ananusupao
ucropujy bocue n Xepuerosune u repuropuje Ilpujenopa nodes og XIV Beka, gakie
CKOpPO ceflaM BeKOBa IIpe IoYeTKa opy»kaHor cykoba. [Ipecyzma cagpxu sue on 60
CTpaHa MCTOPUjCKOT HapaTHBa, UITO II0Ka3yje [ja UCTOPUjCKa PEKOHCTPYKIMja HUje
CIIOpeITHM eleMeHT, Beh K/byYHM [leo apryMeHTaIuje cyza.

MoskeMoO ce 3aIUTaTy 3aIITO Cy KPUBUYHOM CYAY OMTHA MICTOPUjCKA NUTaba.
ITocToju HekONMMKO pasyiora 360r Kojux MehyHapogHM KPUBMYHY CyTOBU MUIIY UCTO-
pUjCKe HapaTuBe.

IIpBu pasnor je npaBHOTeXHUYKe IPUPOJe U TYe Ce KOHTEeKCTyanusanuje Kpu-
BUYHYX fena. Beh je Ouno peun o ToMe fa ce kpuBMYHa fienta MehyHapogHor KpuBuy-
HOT IIpaBa OJVTPaBajy y KOJIEKTMBHOM KOHTEKCTY OpPY>KaHOT CyKoba I Jja 3a BbIXOBO
IIoKasyuBame Huje JTOBOBHO CAMO JIOKa3NBalbe pajiibe ¥ Iocenuie, Beh je HeonxogHo
KOHTEKCTYa/IHO CMEIITame 3/I04/HA Y KOHKPeTHe MOMUTUIKe U UCTOPHjCKe OKOMTHOCTIA,
KaKo 01 My ce Jjajia KOJIeKTMBHA IMIMEH3Hja.

Par Huje mpocTo yOujame jefiHe IpyIie Off CTpaHe pyre, OH MOfpa3yMeBa pasjore

3aIlTO Ce TO YMHM, IONyT AMCKPUMIHALKje, HaMepe, OCeOHOT HeKcyca,

3a 4ymje
[I0CTOjatbe je MOTPeOHO MPETXO[HO YTBPAUTY MCTOPUjCKO-TIOMUTUIKN KOHTEKCT.
Yrpaso us pasjora mro cy Mel)yHapoHU 3/109MHM 37I0YMHY KOHTEKCTa, TY KON U

cyAuje y MehyHapomHMM Cy/jOBMMA Ce, CYIIPOTHO KOHBEHI[MOHATHUM CITy4ajeBUMa,

461 Henapnnh (2024), op. cit., cTp. 534.
462 Petrovi¢ V., The Emergence of Historical Forensic Expertise: Clio Takes the Stand, Routledge, 2016, p. 4.
463 Zammit Borda, op. cit., p. 63.
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HEMJHOBHO (DOKYCHPajy Ha BUIIIE Off CaMe pajiibe 3a KOjy ONTY>XYjy Miu cyze.*®*

IIpumepa pagu, KpUBUYHO €710 37I0YVMH IIPOTUB YOBEYHOCTH IIOfipa3yMeBa KOIeK-
TUBHMU ACIIEKT CUCTEMCKOT ¥ IIMPOKO PacIpOCTPaIbeHOT 3/I0YMHA, @ KPYUBUYHO JeJI0
reHolup moppasymesa dolus specialis, Koju Takohe Mopa fla ¥Ma KOJIEKTUBHY aCIIEKT.
ITonryT oBOTra, KOHTEKCTYa/IHO JOKa3UBambe je MOTPeOHO U KON AVCKPUMIHATOPHE
HaMepe, HeKCyca paTa, KOHIIENTa IIMPOKe pacIIPOCTPambeHOCTH M CUCTEMaTUIHOCTH,
KOJIEKTMBHOT aCIeKTa 37I09MHa U CIMYHO.

Ilaxie, ucTopuja ocTaje KOTHUTVBHM OKBUP 38 KPVMBUYHA fiesa,*s

loKasa IoCTaje ,yIpaB/buBa %

a CTIOKEHU CILIET
Hapalj/ja caMO y KOHTEKCTY TyMadera MCTOPUjCKUX
norabaja. KoHTekcTyamHOCT THX fien1a lajbe HY>KHO BOZIM Ka Kpenpamy UCTOPMjCKOT
HapaTUBa, Y KOju KpMBMYHA Jiefia Tpeba 1a Oyy IpaBHO CMeIITeHa U 0bjallmbeHa.
OBakBO NOCTyIabe Cy/la HY>KHO BOJIM Ka HOBO]j CY/ICKOj y/IO3M — IUCAby UM UHTEP-
NpeTHUPay UCTOPHjE.

Jlpyru pasyor 1exxu y cuMOOIIMYKOj BpeTHOCTI UCTOPHje U IeHOj IPYLITBEHO] PyHK-
nuju. Hude cmarpa fa uctopuja mpe cBera Ipumaja Y0BeKy fefama 1 Mohu, oHOMe
KOj¥ BOAY Be/IMKY 60p6y 1 KoMe Cy IIOTPeOHY Y30pU, YIUTE/b) U YTEIINTE/bY; 3aTUM
IpuIIajia Y0BEKY KOji 4yBa U IOLITYje, Koju ce ¢ BepHoiuhy 1 jby6aB/by ocBphe Ha mpo-
IIJIOCT U3 Koje L[PIIY CHAry; M KOHAYHO IIPUIIafia YOBEKY KOju I1aTy, KOMe je IoTpebHa
ocnobabhajyha cHara u koju Tpaxxu uckymbeme. s’

Crora ucropuja uma TpocTpykKy yiory. IIpsa ynora je MonymeHTanHe npupope. OHa
je ycMepeHa Ha Be/lMKa Jiefia, laje y3ope 1 TeTUTUMuIIe fename. OIMacHOCT oBe yrore
je cenexTuBHO mamhemwe u MuUTONOrM3aNMja UcTOpHje. JIpyra yiora je aHTMKBapHe
IpUpOJie U MM 33 Vb OUyBambe UAEHTUTEeTa, TPAAVIMje M CTaOVTHOCT 3ajeIHNUIIe.
OrmacHOCT OBe yJIoTe je HeKpUTIYKO IOLITOBakbe CBera TpajuionanHor. Tpeha ynora
je KpUTHMYKe IPUPOJe, OHa Jenyje Kao ocnobabajyha cHara u ycmepeHa je Ha Tpancdop-
Mallujy U PacKuJL ca IIOPETKOM KOji HOCH 3/I0YMH U NaTky. OMacHOCT OBe yJIOTe je HheHa
IeCTPyKTMBHA IpUPOJia. YKOIMKO puxBaTuMo HudeoBy njejy ja uCTopuja nMa yiory,
OJIHOCHO JIa He IIOCTOju caMa 3a cebe, Beh Ma IpyIITBeHy yHKIIN]Y, OH/Ja HeBOCMIC-
JIEHO CJIefiU Ia ICTOPMja HYje HeyTpaiHa y CBOjuM edeKTuMa I ja HacTaje y CKIafy ca
norpebama IpyLITBa Koje je Kpeupa. [lake, M IpaBo 1 UCTOpHja Cy APYLITBEHN KOH-
CTPYKTU BPETHOCHO YCMEPEHN y CK/Ialy Ca TPEHYTKOM y KOMe HaCTajy.

TpaH3umoHa npasfa y OKBUpYy Koje fienyjy MehyHapomHu KpMBUYHY CY/JOBY MIMa
IPeNo3HaT/bUBY BPEJHOCHY CTPYKTYPY. BpegHOCTM TpaH3UIIMOHE IPaB/ie oA p>KaBajy
CBe TPpM HMYEOBCKe yIore ucropuje y apymrsy. OHa Tpeba fa maje ysope 1 jja yKaxe

464 Fry, E.,“The Nature of International Crimes and Evidentiary Challenges: Preserving Quality While Man-
aging Quantity”, in: E. van Sliedregt, S. Vasiliev (eds.), Pluralism in International Criminal Law, Oxford
University Press, Oxford, 2014, p. 260.

465 Wilson (2011) op. cit., p. 77.

466 Stahn, op. cit., p. 147.

467 Nietzsche 1874, cit. prema Petrovi¢, op. cit., p. 52.
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Ha HeraTMBHe IpMMepe, 1a O4yBa UIEHTUTET 1 CTAOUITHOCT 3ajeHNUIIe, ¥ KOHAYHO, Ja
Cyoul 3ajeTHUIIY Ca UCTVHOM O 3JIOYMHMMa KaKo 01 je 0c11obopyIa o TepeTa MpoLIo-
cru. Vpieja TpaH3MI[MOHe IIpaBJie YIIpaBo IIOYNBa Ha VU/iejy 1a HeMa TPajHOT Mupa 6e3
HIPETXOAHOT Cyouema ca mpororrhy.*s

Y TOM KOHTEKCTY, MICTOPYjCKa MICTVHA 1 ITpaB/a MehyHapogHMX KpUBUYHIX Cy0Ba
UIMajy jacHy BpeJHOCHY OpMjeHTanujy. BpelHoCHa opujeHTalMja ICKa3aHa je U Off CTPaHe
HOMUTUYKNX aKTepa KOji Cy MMaJIM 3Ha4ajHy yJIOTy y Kpeupamwy MehyHapomHux Kpu-
BUYHMX CyfoBa. Tako, 1994. roguue Mepguann Onbpajt ambacagop CAJl 'y UN rosopuia
je ocuuBamwy ICTY peunma: ,,0TKpUBaIbe MICTHHE O TOMe IITa ce fecusio y bocHn je eceH-
IIMja/THO 32 HAI[MOHATHO oMupeme”.*® Cnnyno nponsuiasu u us USAID gokymeHara.
USAID Office of Transition Initiatives, kao jefan of OCHOBHMX Lj//beBa TPAH3ULIMIOHE
IpaBJie HABOJU: ,,HAIIVIOHA/IHO IOMIpEIbe U pelllaBalbe KOHPINKATa OTKPUBabeM
JICTHHE O TOMe IITa Ce JIeCH/I0 TOKOM KOH(/IMKTA I TTOApKaBambhe jaBHOT IIPU3Hama Jja
Cy 3/104MHY U3BpIIeHN "

MebhyTtum, oBakBa cuMb0/IMYKa ¥ BpeJHOCHA Y/IOra ICTOPUje He MOXKe OMTHU aJieK-
BaTHO apTUKY/NMCaHa UCK/bYYMBO je3MKOM IIpaBa. [IpaBHM je3NK je 110 cBOjOj Mpuponu
¢dbopmanaH, alcCTpakTaH U yCMepeH Ha HOPMATUBHY KBalIn(pUKaLNjy HOje AT HAYHNX
pajmbi, a He Ha apTUKY/IALMjy MIVPUX 3HA4Yerba, IaTbe I KOMEeKTUBHOT UCKYCTBa. YIIpaBo
300r Te peAyKTUBHE JIOTVKe, IIPAaBHY HAPaTUB II0Ka3yje OrpaHNYeba Y IPEHOLICHhY
nopyka koje Hude npemnosHaje kao k/by4He pyimiTBeHe GyHKIMje NcTopuje. Y TOM
CMUCTTY, IprberaBame MCTOPUjCKOM HapaTUBY y MpecyfilaMa MehyHapogHMX KpuBIY-
HIIX CyJJ0Ba MOXe Ce pa3yMeTH Kao IIOKYIIaj Aa ce mpeBasuby nspaskajHa 1 KOMyHMKa-
TYBHA OTPaHNYerba IIPaBHOT je3MKa I [ja ce CUMOOMIYKe, MOpasiHe ¥ TpaHCHOpMaTHBHE
aMOMIIMje TpaH3UIVIOHE IIPaB/e yuMHe BU/bYBUM 1 JeTIOTBOPHUM.

Tpehn pasmor je mHCTHTYIMOHATHO-IerUTUManoHe ipupose. Hanme, mebyna-
POMHY KPUBMYHY CyJOBY, Ka0 pellaTMBHO HOBe TBOpPeBIHe Mel)yHapopHOT IpaBa, joI
yBEK Cy MHCTUTYLMOHA/IHO PParu/IHA ¥ 3aBUCHM Of IIPU3HAha PasINIUTHAX aKTepa,
aJIM ICTOBPEMEHO MO0Ka3yjy pactyhy HopMaTuBHM 1 cMMOOIIYKY 3Ha4aj y Mehynapon-
HOM nopeTky. Crora ce Kpo3 CBOje [e/I0Bakbe OHI NCTOBPEMEHO AeMHNIILY 1 TO3ULIN-
OHUPAajy y OIHOCY Ha JipyTe aKTepe Mel)yHapozHe 3ajenHn1le, He caMo y HOpMaTHOM,
HETO 1 Y CUMOOIMYKOM CMUCITY. 32 CUMOOINYKY BPeTHOCT MehyHapOogHUX KPUBUY-
HJX CYZIOBa HMje JOBOJBHO Jja ce caMo 6aBe muTamuMa Kpusnie. Kako cumbonmaka
BPE[JHOCT JIe>KM BUILIE y IPUYM O 3I09MHY, @ Makbe Y OfTyIIM O KpUBUIY, MehyHaponHu
KPUBUYHU CYHOBM HIMPe CBOjY Y/IOTYy BaH KPMBUYHOT IIpaBa Y MCTOPUjCKM HapaTHB.
Cnnyzo 3ak/py4yje CaHzep Kaja Kaske Jja Cy ce ca IOHOBHMM YCIIOHOM Ha 110jby Meby-

468 Leebaw, op. cit., p. 96.

469 http://calbears.findarticles.com/p/articles/mi_m11584/is_n16_v5/ai_15282479

470 Office of Transition Initiatives, Office of Transition Initiatives Special Focus Areas, www.usaid.gov/our_
work/crosscutting_programs/transition_initiatives/focus/humright.html
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HapoJiHe KpMBUYHe IpaB/ie noBehaa oueknBama of MehyHapoHNX KPMBUYHNUX CyOBa
fla KOHCTPYUIIY KOH3VICTEHTAH 1 ayTOPUTATUBAH UCTOPUjCKY HAPATUB O MAaCOBHUM
3/I04MHIMA KOjY CIIAJIajy y IMXOB AenoKpyT.”! [IpyruM pednma, TAKBUM OUeKMBabIIMa
LUCTOPMja je cTaB/beHa Ha cybeme”,"’2a cyz je Taj KOju MMa MOPATHO €KCIIPECOHNUCTUIKY
yJIOTy TyMada UCTOpHje.

Cynuja MepoH, cyanja anenanyonux seha ICTR n ICTY obpasnaxe ja je sagaTax
cynuja MehyHapopHUX cyoBa mypy of 061uHe GyHKIVje yTBphrBamba KpuBUIle/HeBI-
HOCTY — ,MV CYyIUMO C/Ty4ajeBe y OBUM TpUOYHaIMMa, ayi UMaMo Takobe 1 MaHJaT fa
MMIIEMO UCTOPU]Y U CKyI/baMo o61MHe nHpopManuje 3a 6yayhe ncropudape koju Mory
¢bopmynucaru u pedpopmynucaTu ucTopujy 3emme > CrmaHo cMarpa u cyauja boromun
HaBozieh1 f1a je ,cacTaB/bame MCTOPMjCKUX MOflaTaKa O PaTy jeflaH of IybeBa Meby-
HapopiHe kpuBnyHe npaspe“."’* Konauno, nojeguuu ayropu MehyHapopHe kpuBudaHe
CyZoBe BIJe Kao Bulle of cypa. Tako, Iluparod HaBomu fa je pynkuuja ICC nsBan
dbyHK1Mje o61yHOT cyna u fa Beha nmajy gomaTHy obaBesy, a TO je /ja pasjacHe UCTO-
pUjcKe YnIbeHMIIE KOje ce Ha/lase y MO3a/IMHY 3/I09MHA 33 KOjJ Ce TepeT OKpUB/beHN!.

4.2.2. icmopujcku Hapamuéu nped mehyHaApoOHUM KPUBUHHUM CYOOBUMA — COUUO-
TIOWKY ocepm

ITopen Beh HaBeeHNX ITPaBHUX pa3jiora Kpenpamwa UCTOPUjCKIX HapaTuBa npes Meby-
HApOJHUM KPUBUYHMM CYLOBMMA, IIOCTOje ¥ IBa pasjora 300T KOjUX je, U3 HepCIek-
TUBE COLMOJIOT]je IIPaBa, MICTOPUjCKY HapaTuB MelyHapogHUX KPUBUYHMX CyJOBa
noce6HO BaskaH.

IIpBu pasnor je ynmbeHNIIa 1a UICTOPUjCKM HapaTUB yTUYe Ha COLMjaTHy MHTErpa-
1jy. JIpyTu je dnmeHnIa 1, yKomuKo MehyHaponHy cyfioBH ,,He y3My aKTUBHO ydenrhe
Y pPa3Bojy MCTOPUjCKOT HapaTuBa, Apyru areHtu cehama he BepoBaTHO KOHCTpyHUCaTH
cBoje cehame“.”* MehynaponHa 3ajeHuIIa MMa MHTepeC COLMjaIHe MHTETpaLnje MOf
oxpmbeM MelyHapomHor mpaBocyba, kao 1 MHTepec [ja CIIpedun 10jaBy AMXOTOMHIX
MHTepIIpeTalja BaXKHUX UCTOPUjCKUX forabhaja, koje MOTY Jja Kpenpajy Apyru areHTn
cehama.

471 Sander (2018), op. cit., p. 574.

472 Sander (2021), op. cit., p. 2.

473 Iwurar npeyser us: Buisman, op. cit., p. 3 2.

474 Bonomy, I, “The Reality of Conducting a War Crimes Trial”, Journal of International Criminal Justice, vol.
5,2007, 348-365, p. 351.

475 Piragoft, D., “Article 697, in: O. Triffterer (ed.), Commentary on the Rome Statute of the International Crimi-
nal Court, 2nd ed., Hart Publishing, 2008, p. 1321.

476 Hirsch (2018A), op. cit., p. 24.

121



Ceemnana Henaouh - Vicmuna nped mehyHapoOHum KpusutHum cyoosuma

Xupul ykasyje Ha TpU COIIMOJIOIIKE Teopuje MpUMembeHe Ha MUTambe MCTOPUjCKOT
HapaTuBa y ofiykaMa MebyHaponunx kpusnyuHux cygosa.”’” IIpsa je Teopuja cTpykry-
panHor QYHKIMOHAIN3Ma, KOja 04 Ba Ha MIejUl HEOIIXOZHOCTH COLIMjaTHe KOHTPOJIE.
OsBa Teopuja yKasyje Ha TO Ia KOIeKTUBHO cehame mpefcTaB/ba (opMann3amjy Komek-
TUBHOT M/IEHTUTETA U Jja [eHTPa/IHEe MHCTUTYLMje MIMajy 3a V/b pasBujarbe 17100a/THOT
MICTOpUMjCcKOT HapaTuBa. [Ipyra je Teopuja cuMOOTMYKOT MHTEPAKLMOHN3MA, KOja YKasyje
Ha CHO)XHY CUMOOINYKY y/Iory Me)yHapogHMX KpUBUYHYX CYy[OBa U U3paXkaBa CyMIbY
y MoryhHOCT nsrpasisse MCTOPMjCKOT HapaTuBa Off CTPaHe CyZia ca LM/beM COIujaiHe
uHTerpanuje. [Ipema oBoj reopuju, MmehyHapomHu cyjoBM HeMajy KamauTeT fa ce 6aBe
VICTOPUMjCKMM HapaTUBMMA, jep Cy yAa/beH! Off TOKaTHUX 3ajeHuLIa. VicTopujcknum
HapaTMBOM MOTY fia ce 6aBe JIOKaTHM aKTepw, jep cehama Tpeba ma 6yny MHTepHa, a He
excTepHO HaMeTHYTa. Tpeha je Teopuja counjanHor KOHPINKTA, IpeMa K0joj APYLITBO
YyHe CKYIMHe pUBAJICKUX rpyna. IIpema oBoj Teopuju, uctopujcku Hapatus MebhyHa-
POJHMX Cy/i0Ba IIpeficTaB/ba opyhe OHMX Koju JOMMHUPajy MehyHapogHOM 3ajefHIIIOM.
MebhyHapopHy 3ajegHUIYy KapaKTepUIIy HEKOMIIATUOV/THU MHTEPECH 1 HejeTHAKOCTH,
a MehyHapopmHY TpUOYHAIV Cy OCHOBAHY KaKO OM MPY>KI/IN MTY3Ujy jefUHCTBEHOCTIA.

Tpenp sanHTEpecoBaHOCTU Meh)yHapoaHe 3ajeHNIIe 3a MACOBHE 3/I04MHE Y CKIaTy
je ca TeOpUjoM CTPYKTypaaHOT QYHKIIMOHANIN3MA, jep MehyHapogHO KpUBUYHO Ipa-
BOCyDhe 1mocTaje eHTpasHa MHCTUTYINjaA 32 pa3BUjarbe I7I00aTHOT UCTOPUjCKOT Hapa-
THBA Ka0 OCHOBe I7I06ATHOT KOJIEKTUBHOT MAeHTHUTeTa 11 cehamwa. YpaBo 360r Tora
npey MehyHapoHUM KPUBMYHUM CY[JOBIMA CTOje Be/lnKa odekuBama. OHM Tpeba ja
HOCTaHy MeXaHu3Mu Koju he crnyxutu ¢popMupamwy KOHaAYHOT UCTOPUjCKOT cyxaa.'’
Burcon ykasyje fa je, kao mTo je cyherme AjxMaHy MMaIo 3a /b U3TPafiiby U3paeiCKe
Hanuje,”” Tako 1 fefoBame MehyHapomHUX TpubyHaa, a morom u ICC-a, ycMepeHo Ka
U3rpafilby MHCTUTYLMja MehyHapoiHe 3ajeiHNLIe, OHOCHO OHMX MHTepeca Koju Meby-
HApOJHOM 33jeJHUIIOM TOMMHUPA]Y.

HacynpoT cTpykTypasHOM QyHKIIVOHANIN3MY CTOjY TeOpyja COLMjaTHOT KOH(IMKTA
koja nmogceha ma mehynapogHe 60pbe HICY caMo 3a eKOHOMCKe M TIOTIUTUYKE pecypce,
Beh 11 32 OHe KOju YK/byuyjy KoneKTuBHa cehama. Y TOM KOHTeKCTY, MUCTOPMjCKM Hapa-
TUB [I0CTaje BaxkHO opyhe y 6opbama n3meby rpyma 3a monosxaj y mehyHnapopHoj 3ajen-

Hum, 0

a MehyHapogHM KpMBUYHM CyJ] apeHa y Kojoj ce Ta 6op6ba ofBuja.
MebyHnapogHu KpMBMYHM CYyZOBU HUCY HY YMCTO CPEACTBO MHTErpanyje HUTK

UCK/BY4YMBO MHCTPYMEHT JOMMHaLKje, Beh MHCTUTYIUja y KOjoj ce MHTerpaumja u

KOHGIMKT HenpectaHo npernhy. VIcTopujcku HapaTuB Koju CyJ IPOU3BOAY MMa

fiBa I1apajieIHa C(beKTaZ TEXN CTa6I/IHI/I3aI_U/IjI/I KOJIEKTMBHOT ceha}ba, A/ ICTOBPEMEHO

477 Tlpuxas conmonomkux Teopuja sugetn y /bid., p. 12-21.
478 Sander, op. cit.,p. 549.

479 Wilson (2005), op. cit., p. 910.

480 Hirsch (2018B), op. cit., p. 8.
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nocTaje monpuiTe 60p6e 3a KOHTpOTy Tor cehama. YIIpaBo Ta CTPyKTypHa JBOCMIC-
neHoCT ofpehyje conyonomky monoxaj cysa y MehyHapomgHoj 3ajeHuIm.

YKonmko ce npuxBaTy GpyHKIMOHATMCTUYKA IEPCIIEKTUBA, OIIACHOCT JIEXKM Yy TIpe-
HaIpesamy Cy/la MHTETPaTMBHOM MUCHUjOM KOja IPEeBa3NIa3y HberoBy IPOLeCHY U
HopMaTuBHY npupopy. Cyj Koju Tpeba fa KOHCTUTYMUIIE KOJTEKTUBHU UAECHTUTET U
»3aTBOPU" MICTOPUjCKe CYKoOe pU3NKYje fa HAIIYCTU YCKY Y/IOTY HeyTpalHor apbutpa
¥ J1a Ipey3Me y/IOTy MOPA/THOT TIeflarora VM TBOpIja cry>k6eHor cehama. Y ToM cy-
Jajy, KpUBMYHM IIOCTYIaK MO>Ke 6uTH ontepeheH oyeKmBamiMa Koja HIUCY NTpaBHe,
Beh IpyIITBeHO-TepaneyTCcKe IpUpoze.

Ca pyre cTpaHe, YKOIMKO Ce UCTOPUjCKY HAPATUB Cy/a II0CMATpa UCK/bY YMBO KPO3
IPM3MY Teopyje COLUjaTHOT KOHMIMKTA, TOCTOj! PU3NK JIa Ce CBaKa CyJICKa MHTepIIpe-
TalMja IPOIIOCTH CBefie Ha M3pas3 JoMuHalje MohHux akTepa. TakaB IpyUCTyT MOXe
PeaTHBU30BATI HOPMATVMBHY ayTOPUTET CY/ia ¥ JJOBECTH Y MUTabe IETUTUMUTET Hero-
BUIX OfTyKa, IpeTBapajyhu mpaBHy apryMeHTalujy y IyKy apTUKY/IAIjy MHTepeca.

OmacHocT, jak/ie, He JIeXK) Y CAMOM IIOCTOjakby MCTOPUjCKOT HapaTnBa, Beh y mero-
BOM je[JHOCTPaHO TyMayeHOM KapakTepy. MehyHapomuu kpusnaHu cymosu Kpehy
ce n3Mehy MHTErpaTMBHUX aMOMIMja U CTPYKTYPHUX HejegHakocTy MehyHapopgHor
TIIOpETKA, LITO HIIXOB UCTOPMjCKU HAPATHB YMHI UCTOBPEMEHO HOPMATVUBHIM 1 HIOJIN-
TUYKA OCET/BUBUM (PEHOMEHOM.

4.3. [la m1 MmehyHapogHU KPMBMYHM CYJOBU MOPajy Aa MULIY UICTOPU)y 1
3alITO je TAKBAa MCTMHA IMMUTHpPaHa?

Jacnepc y mucmy Xanu ApeHT 1960-ux rogyuHa, moBofioM cybema AjxMaHy ynosopaba:
»HEIIITO IPYTO CEM IIpaBa JIEXXU OBJIe M YCMEPUTY TO CAMO Ha IIPAaBHE II0jMOBE je IPell-
ka“**! Mcnutyjyhu rpanune npasa u uctopuje, Kao ¥ CMMOOIMYKY TeXXWHY cyhemba,
Jacmepc ykasyje fa CyZs He MO>Ke OCTaTy OIpaHMYeH MICK/bYyYMBO Ha IIpaBHE KaTeropuje,
IITO HEMMHOBHO OTBapa IIPOCTOP 32 y/Ia3aK MICTOPYjCKUX ¥ CUMOOIMYKIX e/leMeHaTa.
MebyTnum, nocrapjpa ce nuTame JO Koje Mepe je TakaB ynasak MOr'yh, a fa He mpous-
BeJle HEraTMBHE IOC/eNIIE U TI0 IPaBO U 10 UCTOPH]Y.

Kaxo je Beh ykaszaHo, mocToju mpaBHOTEXHUYKY pasyior 360r Kojer ce MehyHapogum
KPUBJMYHMY CyIOBM 6aBe NCTOPMjCKUM NNTambyuMa. KOHTeKCTya/THOCT KpUBUYHMX Je/ia
MebyHapouHor KpPUBMYHOTI IIpaBa YBOAM CYl' Yy aHa/IN3y MINPET ]/ICTOpI/IjCKOF " 110JINn-
TUYKOT OKBMpA, YnHehn ucropujy npes cymom Hens6e>XHOM IOCTEANIIOM TaKBIUX
nocrynaka. [Topex Tora, MehyHapogH KpUBIMYHY CYJOBM IpHberaBajy UCTOPUjCKUM
HapaTVBMMa U M3 PA3jIora Koju HICY UCK/ByYMBO ITpaBHe, Beh 1 cMO6onmmiKe v MHCTH-
TyoHanHe npupope. Crora, K/byYHO MUTabe HIje [a 1 ce Mel)yHapogHy KpUBMYHM

481 L.Kohler, H. Kohler eds, Hannah Arendt —-Karl Jaspers, Correspondence 1926-1969, New York, Knopf,
1996, pg 410 nurupano npema Koskenniemi (2011B), op. cit., p. 172.
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CYZIOBM MOT'Y OQBUTY CTOPUjCKMM NMUTaBMMa, Beh 113 KOjiX pasjiora 1 y K0joj Mepy TO
MOT'Y YUMHUT, A [ja IPY TOM He JIOBely y IUTakbe IETMTUMHOCT CBOT OCHOBHOT MaH/jaTa
— OfiIy4YMBaIbe O KPMBUIM MM HEBMHOCTHU IOjeAMHALIA. Y TOM CMMCITY, ONIPaBIaHO
ce IOCTaB/ba MUTalbe TPAHNIA MAH/ATA U JIETUTUMMNTETa Mel)yHapOIHUX KPUBUYHNIX
CyfoBa fia ce 6aBe MCTOPUjOM IIpef; CYOM, Oe3 IpepacTama y cyheme ucropuju.
Mcropuja npep cynoMm npefcTaB/ba 3Ha4ajHO TMMUTUPAHY BEP3Ujy UCTOPUje Y
OJHOCY Ha aKafeMCKy ucTtopujy. [TocToju yuTap HU3 IPOLIECHUX OTpaHUYEbA KOja
oHemoryhaBajy 1 oTe>kaBajy yCIIOCTaB/barbe MCTOPYUjCKIX UMEbEHNIIA Y CYAHNULIM.
ITpaBHa npupopa Kokasa IpefcTaB/ba jefIHO Off KJbYYHUX OTpaHNYeha ICTOpIje
npep cygom. ITpoliecHa npaBuia Ha pUTMaH Ha4MH PEryauuly IMUTama JO3BObEHNX
Marepujana Kojyi MOTYy MIMaTH JOKasHM KapakTep. Jlokasu ce mpaBHO GUATPUPAjy Kpo3
KpUTEPUjyMe pelleBaHTHOCTH, OY3JaHOCTH, JOIYCTUBOCTH, TEPETA I0KA3UBAKbA U
CTaHJap/ia JOKa3MBaha, MITO MX YMHU HY)KHO CEJIEKTMBHMUM U OTPAHMYEHMM. YCIlexX
JI0Ka3MBakba He 3aBJICH Off PelIeBAaHTHOCTM JI0Ka3a per se, Beh off KOHTeKCcTa apryMeHTa
y OKBUDY Kojer ce jokas n3Bou. HemoryhHoCT focTaB/barba pelleBaHTHOT JOKa3a MOXe
moBectu fo ocnobahajyhe mpecyne, mTo mpoussogyu MocneAnIie He CaMo IO IpaBHY, Beh
¥ 110 ICTOPMjCKY VICTUHY. ,,Y TOM Cy4ajy ucxop cyhema He camo jja he 6utn HeasjekBatan

3a UCTOpMjcKY HpucTyIL, Beh he monpuHeTV eHOM MCKpUBBEY 48

. JomatHo, cyhemwa
06myjy 6eckoHauHMM fiebaTama usMeby cTpanaka o mpoueaypasrHuM IUTamuMa. Vako
cy e iebare cTporo popmasHe 1 06MITYjy IPaBHO IOTMYKMM apryMeHTUMa, He yaasehn
y MepUTYM, OHe UMajy IIpeCy/laH 3Ha4aj 3a JO3BO/bEHOCT 1 Ha4MH M3BODema okasa.

Vicropujcka aHanmsa y CyACKOM IOCTYIIKY OTpaHIYEHa je BpPeMEHCKIM OKBUPOM.
CajenHe cTpaHe, UCTOPUjCKU MaTepUjalin MOPajy UMATU JUPEKTHY Be3y ca BpeMEHOM
U3BpIIeha KPUBIYHOT JIe/Ia U elleMeHTMMa Koju ce lokasyjy. Ca apyre cTpaHe, cyhema
He MOTY Jia TPajy Be4HO. Texxmba je Ia ce BIXOBO Tpajalbe OTPAaHMYN, Te Cy POKOBH 32
IOCTaB/bambe I0Ka3a CTporo MuMuTrpann. HemoryhHoct npucryna peseBaHTHOj UCTO-
pujckoj rpabu y mpoliecHo 103Bo/beHOj a3y MOXKe JOBECTH 10 TOra jja Ta rpaba Hukazma
He Oy/ie pa3MaTpaHa Off CTpaHe Cy/a, 6e3 0631pa Ha BeHy ICTOPUjCKY BPETHOCT.

JlomaTHO orpaHmYeme MpeCcTaB/ba JOCTYIHOCT ucropujcke rpabe. Cyhema mpep
MehyHapogHUM KpUBMYHMM Cy/IOBMMA OfIBMjajy Ce€ IPOCTOPHO ¥ KY/ITYPOIOIIKI
yAa/beHO Off MeCTa U3BpIIerha 3/1041MHA, IITO 3HAYAjHO OTEKABa NPUKYTI/bakbe U MPO-
Bepy MCTOPUjCKMX n3Bopa. IIpuctyn ncropujckoj rpabu gecto 3aBucu o Boj/be yuec-
HUKA Y HOCTYIIKY, Kao ¥ Off IOMUTUYKUX MHTepeca Ap>KaBa 3afHTePEeCOBAaHNUX 33 UCXOT,
cybema. Crora ce onpaBiaHO MO)Ke IOCTABUTY IUTakbe He 1A JIV UCTOPUjCKY MaTepujanu
nocToje, Beh /ja 11 ¢y oHM BU/BMBY ¥ IOCTYITHU CYLY.

[TpaBHa CeleKTUBHOCT Ko UCTOPUjCcKM TMMUT. MelyHapoiHO KpMBUYHO ITpaBo-
cybe nma TeHmeHIUjY fa ce 6aBU caMO OHVIM 3/I0YMHMMA KOju UMajy oberexja penpe-

482 Wilson (2005), op. cit., p.913-914.
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seHTaTUBHOCTI.*® Ty>xmoum ce, cTora, IpuMapHO POKYCUPajy Ha 3/109MHE KOjU Jenyjy
yBep/bMBHje U ayTeHTUYHUje Off APYTUX, IIPU YeMY OfI/IyKa O pelIpe3eHTaTUBHOCTI
94eCTO 3aBMCH Off 00MMa M JOCTYIIHOCTH JJOKa3a. Y IpaKcy, To 3Ha4u jja he mpegHocT
OuTH IaTa IIpe CIy4ajeBuMa y KOjuMa IOCTOjU JOBOJ/BHO JJOKa3a 3a MOfM3abe OIMTYX-
HIIIe HETO OHMMA Y KOj/IMa je JOKa3uBambe oTeskaHo. OCUM Tora, JOCTYIIHOCT JJOKasa y
BEJIMIKOj MePM 3aBICY OFf CTaBOBA MICTPAXKUTE/ba O CAMOM 3JI0YMHY*™ 11 CTelleHa BhUXOBe
uCTpakHe aMbunyje. YnmeHNIa 1a HeKM 37I0MMH HIje IIPUOPUTET Y Pafly TY>KMOLa He
3HA4M /Ia OH HUje MCTOPUjCKU pe/leBaHTaH. YIIPaBO IpolLieC CeNleKLMje BOAY Ka Kpeu-
pamy CIenux Tadyaka Cy/ICKOT HapaTIBa, jep CYyHOBM OCTajy GOKyCUpaHM CaMO Ha OHe
37I0YMHE KOjU Cy OKapaKTepMCaHM Kao pelpe3eHTaTuBHM.

MupuBupyanusanmja KpuBUIie Kao UCTOPUjCKU TUMUT. KpyBMYHM NTOCTYMAK je
ycMepeH Ha yTBphuBame MHAVBUYa/IHe KPUBULE, IIPU 4eMY je pOKyC Ha IOjeIH-
I[MIMa ¥ IBbUXOBUM pajiibaMa. KolMeKTMBHY acIeKT 3/7104MHA PasMaTpa ce ICK/bYyYMBO
y GYHKLMjU KOHTeKCTyanusaluje fesa. Y TOM CMUCITY, K/by4Ha CTPYKTYpHa guieMa
MPOM3IA3N U3 CYyIIPOTCTAB/bEHOCTU MHMBUIyaNu3alyje KpUBUILLE M KOJIEKTUBHE ITPU-
pozie Hacu/ba, OFHOCHO, 300T YMIbEeHNIe /1A ,,CUCTeMCKY KPUMUHAIUTET  TeHepuIIIe
»CUCTEMCKY OIFOBOPHOCT", KOja yHOCeh1 KOJIeKTVBHE e/leMeHTe Y OiTOBOPHOCT CTaB/ba
IPUTVCAK HA IPYHIUI MHAVBUIyaTHe OATOBOPHOCTI.**® VcTOpUjcKM YBUAY KOjU HICY
peNeBaHTHMU 3a MUTabe MHAVBUAYA/IHE KPUBUIIE OCTajy IpaBHO MpeneBaHTHN. Kako
ucrnde KockmHmeMn, NCTVHA He MO>Ke OMTY CBefleHa Ha yCKy (POKYC KpUBHIIE T10je-
nuHana.*” Y ToM cMuCy, ynora CTopuje Kao akajeMcKe JUCHUIUINHE Y KPUBIYHOM
IOCTYIIKY OCTaje HYy>KHO OTpaHMYeHa, Y3 PU3NUK Ja IIPOIleC MHAUBUAYAIN3ALINje MOXe
IOBECTH y IATakbe TETUTUMNUTET y4emha ncropudapa

Vcropujcku numuTy 6uHapHOT ucxofia cybemwa. Hajsan, cyscku noctymak ce 3aB-
puraBa 6uHapHUM ncxonoM — ocybyjyhom nnn ocnobabajyhom npecynom. Vicropujcka
rpaba Kojy cyn KopucTu cly»u UCK/bYyYUBO YTBphUBamy KpUBMUIe, a1 OHA HUKAJA
HIje jemMHM I0OKa3 Ha OCHOBY Kora CyJ ofiry4yje. Moryhe je ma okpuB/beHU IpeMIHE
TOKOM cybema 1in fa mpoljecHa npaBuiIa oHeMoryhe OHOIIebe OTyKe O KPYBUIIM.
Crora ynmeHNnIa a HUKO Huje IpaBHO ocyheH 3a ogpehenn 3710unH He 3Ha4M f1a ce Taj
3/I04MH HHUje JOTOAUO Y UICTOPUjCKOM CMUCIY.

ITocne cBera, MOXKEMO Ce 3aIIUTATH, [ JIN CYJ, Y MICTOPMjCKO HapaTMBHOj aMOu-
LMj1, CTBAPHO MOXKe J]a IPe3eHTYyje ayTeHTUYHe MICTOpUjcKe ncKase? Jlocajialnmba MCKY-
cTBa, MehyTnm, 6anajy 0361pHY CyMiby Ha MOTYhHOCT #a Cyf, y OKBUPUMA KPUBIYHOT
HOCTYIIKA, Ipe3eHTYje ayTeHTUYHe UCTOpujcKe ncKase. [Ipumepa panmu, Benuku 6poj

483 Pravilo o reprezentativnosti u ICTY propisano je kao Rule 73 bis (D) ICTY.

484 Zammit Borda, op. cit.,p.116.

485 Ibid.,p.116.

486 van Sliedregt E., ,Criminal Responsibility in International Law: Liability Shaped By Policy Goals and
Moral Outrage”, European Journal of Crime, Criminal Law & Criminal Justice, 14/81, 2006, p. 84.

487 Koskenniemi (2011B), op. cit., p. 180.
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MICTOpUYapa je 3aK/by4no fa HUpHOepiiKa cyhema He Mpe3eHTyjy ayTeHTUIHE UCTO-
pUjcKe MICKa3e O MAaCOBHMM 3/I04MHIMMA KOje CY YYMHIIN BUCOKOPAHTMPaHU HAlUCTH
U fia ¢y cybema uckpusuia usBenitaje 3a 6ynyhe renepanuje.*®®

Orpannyema UCTOpUje Mpef CY/IOM He IIPeACTaB/bajy caMo IIpaKTUYHe Telkohe,
Beh ofpaxkaBajy ny6/be Teopujcke HaneTocTu nsMely mpaBHe popme M NCTOPMjCKOT
3Hama. YIIpaBo 300T TOTa HEOIXO/[HO je CHCTeMATH30BaTH ITTaBHE TEOPHjCKe IIPUCTYTIe
OJIHOCY TIpaBa ¥ MICTOpMje Y CY/JHUIIM, KaKo O ce pasyMesa CTPyKTypHa OrpaHIYerha

CyZJa y IpOM3BOJ Y MCTOPUjCKOT HapaTyUBa.

4.4. TeopujcKu OCBPT Ha IUTambe UCTOPHje NPef, CyA0M

Haneroct usmehy npasa u ncropuje He UCIPIIbYje ce Y HUTAKY HAIJISKHOCTY, Beh
ce mpopry6ibyje y TPeHYTKY KaJja CyficKe OfjTyKe OYMIbY Jja IeNTyjy Kao OpUjeHTUpPU
3a MCTOPMjCKO pasyMeBambe, JOK UCTOPYjCKe MHTepIIpeTallje MICTOBPEMEHO O0TIKYjy
pelLlenInjy 1 3Ha4ebe Ipecya.

OpHOC KpMBUYHOT ITOCTYIIKA ¥ UCTOPUjCKUX MUTaba BuIcoH aHamM3Mpa Kpo3 THUIIO-
JIOTMjy TEOPUjCKMX KOHIIETIIM]ja KOjy ONMCYjy HaYMHe Ha Koje IIPaBo ¥ UCTOPUja CTYIIAjy
y Mehycobnm ogHoC y cypHumn.**

IIpBa kareropuja je Teopyja MHKOMIIATHOMINTETA. Y OKBUPY e, Buicon ykasyje
Ia IpaBHNUIM HEPETKO KOPUCTE ICTOPMjCKM MaTepujajl MCTPTHYT U3 LIMpPeT KOHTEeKCTa,
KaKo 611 ra ynmoTpebunu Kao ,,6atuHy npoTus apyre crpare.*”® CxogHo ToMe, CBpxa
KPMBUYHOT IIOCTYIIKA OCTaje CTPaHA OHOME LITO pajie MICTOPMYAPH, jep ce MICTOPMjCKO
3Hame nogpebyje mpouecHuM crpaterujama. Kaxo je kpurnukn npumeheHo, ,,HayqHuIm
npecTajy fa 6yy MCTOpUYapy 1 APYIITBEHN TEOPETIYapy Y IOCTAjy TPTOBIIM JTaXKHOM
MICTOPUjOM M 3aTOBOPHUIIY KOje TPEHNPajy M UCIIUTYjy TY>KMIAIITBO 1 ofbpaHa“,*”!
YlMe Ce OTBapa IPOCTOP 3a MOMUTUYKY MHCTPyMEHTANU3ALUjy UCTOPHjE.

Ipyra kaTeropuja, Kojy Buicon cnmkosuTo nosesyje ca JJMKeHCOBOM CEHTEHI[OM
»IIPaBO je Marapal’, OHOCK ce Ha popMann3aM ¥ CTEPUIHOCT IIPAaBHUX KaTeropuja.
IIpaBHa mpaBuIa, N3y3eIV ¥ TeXHITYKe KBaInpMKalje JoBOJe TO TOTa fIa Ce CTIOKEeH!
MICTOpMjCKM forahaju meplunmpajy Kpo3 KOHTPaUHTYUTUBHY IPU3MY, IITO MOXKE pe3yJI-
TUPATV HEHAMEPHMM TOCeANIIAMA U ATICy PAAHUM MCXOAMMA.

Tpeha kateropuja Tuye ce Tese mpucrpacHocTn. Bucon nopceha ma cymosu mory
OUTM CeNeKTUBHY Y CBOM OIVCY IPOLIIOCTH, f1a je CY[ACKa MCTVHA MapIijanHa 1 ia ce y
TI0jeITHOCTIMA CY[CKMX I TOKa3HMX JeTasba MOXKe M3TyOUTH Bofeha HUT nctopmjckor

488 Wilson (2005), op. cit., p. 915.

489 Wilson (2011), op. cit., p. 6-13.

490 Evans, op. cit., p. 330.

491 James Sadikovic, 2002, “Argument, Persuasion and Anecdote: The Usefulness of History to Understanding
Conflict’, Polemos, Vol.1-2, pp. 33-49, p. 40, umtupano npema: Wilson (2011) op. cit., p.7.
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HapaTyBa. Y TOM KOHTEKCTY yKasyje Ha unmeHnny na IMT Huje Ha ajlekBaTaH HAuYMH
Ipeo3Hao HajBehy HAIMCTIYKM 3/I09MH — MAaCOBHO UCTPeb/berbe eBPOIICKNUX JeBpeja.

YerspTy KaTeropujy BuicoH mpoBOKaTMBHO Ha3MBa TE30M /i j€ ,[IpaBO MOHYMEH-
Ta/HO focamHo . OBaj IPUCTYI yKasyje Ha TO ja KpUBMYHA cybhema, ycen mperepane
KOMIIZIEKCHOCTN M OIICEIHYTOCTYU TEXHUYKNM [I€Ta/bMIMa, MOT'Y 1E€/I0BATU a)II/IjeHI/ICElHO
mypoj myomuu. Vimy, kako Ocjen CIMKOBUTO ONMICYje, IelaHTHA IIPaBHa IIpoLiefypa
IOBOZIM /IO TOTA Jla ,MO3aK YTpPHe 300T MOHOTOHUX Ipu4a“.**> Bucon, mehytum, saxspy-
qyje ma cy cyheme paTHUM 37T0YMHMMA VM IIUCAKe VICTOPYje O OPY>KaHUM CyKoOmMa
KOMIIJIEKCHY IIOIYXBAaTH, Te /1 IbIXOB OfHOC HIje HY MIOTIIYHO XapMOHMYAH, a/Il HI
MHXEepPeHTHO KOHTPafMKTOPaH.

Hakou uito je npemujep Vspaena ben-I'ypuon, nosBogom cyhemwa Ajxmany usjasuo:
»CBeT Tpeba 1a ce Cyou ca IOTeHI[MjaIIMa aHTUCeMUTH3MA. .. AjXMaHOBa JIMYHA CYJ-
OMHa HMje Ba>kKHA. Ba)kHO je OTKPUTH LIe/IOKYIIAH IporpaM uctpebbema Jespeja“,**
MIOCTaBUJIO CE jaCHO MUTabe — [ja JIM Cé Y KPMBUYHOM IIOCTYIIKY CYy/iU YOBEKY UV UJIEjU
U KOja je y/lora McTopudapa y TOM IIpo1iecy?

ApeHT je 6uma MUIIJbea a YBohemwe UCTOpUje y CYAHUILY TOTIerbyje PaBo
OKPUB/bE€HOT Ha ITpaBMYaH IIPOLEC, IPOLEAYPa/IHy IIPABUYHOCT U KPCHI/I6I/I}H/ITCT IIpaBa.
ITop moxnyeM ,,IpaByia, a He UICTOPU)ja“, OHA je KPUTHMKOBAJIA TY>KMJIadKe yIafie y UCTO-
pujcke TeMe Ha3uBajyhu ux nomom nctopujom n jepTuHOM peTopmkom.**

Cnu4HO je Myucyo u ucropudap Pyco kazna je on0uo fa cBefouy Kao eKCIepT Ha
cybemwy ITanmony. Taza je pexao ,,Y cBOjoj fyLIM U caBeCTH BepyjeM Aa MCTOpUIApK He
MOTy 6MTH ‘CBefioIN’ U Jla YJIOTa ‘BellITaKa-CBefjOKa’ IPUINYHO JIOIIEe OfTOBapa IIpaBM-
JIMIMA ¥ OU/BY CYACKOT IOCTYIIKA. JeHO je HaCTOjaTu [a ce UCTOpMja pasyMe...y3 MHTe-
JIeKTya/IHy c710607y KOjy TaKBe aKTUBHOCTM IIOf;pa3yMeBajy; CACBUM je APYTo MOKYIIATH
TO VICTO IIOJ] 3aK/IeTBOM, Y CUTYaLlMjI y KOjOj OFf MCXOfia 3aBYCH Cy0MHa MojeanHIa.
Y cBoMm geny ,,The Vichy Syndrome® ykasusao je ga cybewa Bummjesnm konabopauno-
HYICTVMA IIOCTAjy LIMPY HAL[MOHAIHY forabaju o kojuma ce pacipasiba y jaBHOj chepu
HoBe3yjyhy MHAVBUYaTHY OATOBOPHOCT ca KOMeKTuBHUM MaMhemem. Pyco monceha
fla MeMOopuja Hije UCTOpHja, fja je cehame celeKTUBHO, eMOIIOHAIHO U ITOIUTUYKY
06/1MKOBaHO, Te fja Cy IM/beBU U METOM IIpaBa U MCTOPYje PaAyKaTHO pasmianT. 360r
TOTA, IITa O CYI0BU HACTOje Ia apTUKY/IUIIY KAa0 ICTOPUjCKO objalliibere, N3BEeCHO

he ocraru orpanudeno, na u ocyheHo Ha enmumMuyaH Heycrex. '

492 Osiel (1997/99), op. cit., p. 84-94.

493 Bupm Ben-gurion Emphasizes Significance of Eichmann Trial to World, 4 April 1961., foctymnso Ha:
https://www.jta.org/archive/ben-gurion-emphasizes-significance-of-eichmann-trial-to-world?

494 Arendt, H., Eichmann in Jerusalem: A Report on the Banality of Evil, NY Viking Press, 1965, p. 19.

495 Rousso, H., The Haunting Past: History, Memory, and Justice in Contemporary France (Philadelphia: Uni-
versity of Pennsylvania Press, 2002), p. 86, uutupano npema: Petrovi¢, op. cit.

496 Wilson, R. A.,“Propaganda and History in International Criminal Trials”, Journal of International Crimi-
nal Justice, vol. 14, no. 3,2016, 519-541, p. 522.
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IToBogOM pasMaTpama UCTOPUjCKUX NIUTamba Ha cyhewy TyBujepy, pyHKIVMOHEpPY
Muunuje Bummujesckor pexxnma y @paniyckoj TokoM Jpyror cBeTckor para, Togopos
je 3aK/by4Mo Jja je IpaBfia >XPTBOBAHA IIOJIMTUYKMIM 003MpMMa I YKa3ao: “OHO LITO je
3abpumaBajyhe je He TO IITO Cy MUCA/IN JIOITY VICTOPU]jY, HETO IITO CY YOIIIITe IICaIn
ucropujy”.*’

ITocroje u cynpoTHa cTaHOBUIITA, BONTOH je yBepema fa yuenrhe ncropuyapa y cBoj-
CTBY cBefioka omoryhaBa ncropuyapuma fia ynorpebe cBoje 3Hare y KOPUCT pyIuTsa.
CnuyHo pasmuiba 1 BUICOH Kajja yKasyje fa Cy pasfBajama IIpaBa U UCTOpUje Ipe-
TepaHa I Ia TyMade IIPaBo U UCTUHY Kao OecTeecHe alicTpaKlnje Koje nebye Heorpa-
HI[YEHO Y MHTEe/eKTyaTHOM CBOy.*”

YKO/IMKO ce 0BY IPUCTYIN Y3MY KaO aHAIUTUIKM OKBUP, IIOCTAje jaCHO Ia IIMTambe
BIIIIE HIMje fla TN CYJ ‘TINIIe ICTOPHUjY, Beh KakBe IocIefuIie IpOU3BOAY CY/CKa Bep-
31ja MPOIIIOCTY Kafla Ce Ha by MOMOXM IPeTeH3Nja MCTUHE.

4.5. ITocnepuiie cyicke Mpon3BOAILE ICTOPUje

Y HacTOjamy #a YTBpAe KPUBUYHY OATOBOPHOCT 3a HajTeXe 3/I04MHe, MehyHapogHu
KPVBUYHU CYJIOBM y/Ia3e y IPOCTOP y KojeM ce IIpaBHa MCTIHA cycpehe ca ncropujckum
HapaTUBMMA, YMMe C€ HEMMHOBHO MUTame NMOCeNIa TAKBOT CycpeTa.

4.5.1. Unousudyanusauyuja Kpusuue u penpeseHmarmusHOCH 37104UHA HUCY Hey-
mpanHu y ceojum edpexmuma

Kaxo cmo panuje ykasam, Me)yHapofHM KpUBIYHY CY[JOBY YCMEPEHY Cy Ha pellpe3eH-
TaTMBHe 3/I04JHE ¥ HA MTHAUBUIYaTHy KpyuBu1ly. Vako ca craHOBUIITA [TpaBa 1 OIIpaBfia-
HOCTH IIOCTOjarba Mel)yHapoHIX KPUBUYHNUX CY/J0Ba OBAKBOM (OKYCY HeMa IITa a Ce
3aMepy, MOXKeMO MOCTAaBUTHU NUTalbE J1a I/ je OH HeYyTPalaH M y CBOjUM IOC/IeuIiaMa.

MacoBHO Hacube je 110 CBOjOj IIPUPOAN KOJIEKTUBHO U CUCTEMCKO, JJOK j&é KpMBUYHMA
HOCTYIaK yCMepeH Ha MHAVBUAYY; YIIPaBO Ty HacTaje TeH3uja usMehy nupusupyan-
HOT 11 KOJIEKTMBHOT KOjy je Temmko nmomupuru. On mehyHapogHIX KpUBUYHUX CyJOBa
OueKyje ce BUIIE Of IIPOCTOT OJTOBOPA HA MUTAbE [Ja 1M je HeKY MOojefIMHaLl, Ma KOJIMKO
eroBa yJIora Oyia 3Ha4ajHa, KpUB WY HIje. YOCTA/IOM, TPaH3UIIMOHA IIPABJa, Y YujeM
OKBUPY MehyHapoHY KPUBUYHIY CYIOBU [eNyjy, IIOCTaB/ba IIpe 3aXTeBe — y HajMarby
PYKY, HOfipa3yMeBa [IPaBo Ha MCTUHY O CYAOMHY HeCTaNTNUX ML,

497 Todorov, T., “The Touvier Affair”, in: R. . Golsan (ed.), Memory, the Holocaust and French Justice, Univer-
sity Press of New England, 1996, p. 120.

498 Bolton C.,“The Historians as Expert Witnesses: Creationism in Arkansas,” The Public Historian 4 (1982):
59. utnpano npema: Petrovic, op. cit., p. 2.

499 Wilson (2016), op. cit., p. 4.
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MebyHapopHy KpMBUYHM CYJOBU JeNYjy Y apeHM CBeTCKe jaBHOCTH. [la Ou ompas-
Jla/IN CONICTBEHM JIETUTUMUTET, OHU MOPAjy /la apTUKY/IMIIY U adUPMUIIY BPETHOCTI
jaBHOCTH K0joj ce o6pahajy. PenienujeHTe BUXOBUX OMITYKa, 11O IPABUITY, HE 3aHUMAjy
cTpore mpaBHe ¢popMyIalMje, HUTHU ITOKa3yjy pasyMeBambe 3a CyITVUIHA I CJIOXKEHa
npasuia gpep IMOCTYIIKa U IIpaBa OKPUB/bEHMUX, KOja Cy II03HATa YITTABHOM YCKOM KPYTY
KPMBMYHOIPAaBHUX CTpy4maKa. CTora, cTude ce yTicak ga MehyHapogH KpUBIYHI
CY[IOBU MODajy Aa IIOHY/e BUILIe Off IpocTe ofiTyke o Kpusuun. Kockenujemu nogceha
Jia aKO je HeCIIOpHO J1a je cyherme AjxMaHy 0110 HEOIIXO/HO, CAMO HEKJ MUCIIE fia je TO
3aTo IITO je 611710 MOTpebHO Ka3HUTU AjxMaHa Kao oco0y. OH je 6110 caMo HaIV MallIMHa.
YmecTo Tora, cybeme je 611710 HEOIIXOHO KaKo OU ce Jao IMyOMUIUTEeT IYHOM CHEKTPY
XOpopa Koju je HALIMCTUYKY PEXXUM Bofuo poTuB Jespeja.’”® Kako ce mHAMBMUAyanHa
KPUBUIIA OfIBMja y MUCTOPYjCKOM KOHTEKCTY, Cyhere HEeMIUHOBHO IIOCTaje CTOpMjcKa
JIeK1Mja a IpefMeT CIIopa MOMUTHYKA JebaTa O BepOJLOCTOJHOCTI UCTOPU)CKUX ,JIHTEP-
npeTtanuja“‘.>”

Maxko, Haye/THO ITOCMATpaHO, MHAMBUAYaIN3allMja KPUBUIIE 33 LIM/b IMA OTK/Ialbarbe
OITOBOPHOCTM M CTUTMe Ca €eTHUYKMX I'PyIa, He MO>KEMO 3aHEeMapUTH UMEHNUITY f1a
ocybeHn HyuCy BpIIMIM 37109MHe UCK/BYYMBO Y CBOje UMe, Beh y nMe rpyIe kojoj mpu-
najajy. OBy yMibeHNIy jABHOCT IIpeIl03Haje I MHTYUTUBHO OYeKyje OCyay rpyIe 3a
3JI04MH, @ He IIPOCTO OCYAy NOjeAMHITY KOjU je 37I0YVH BPIINO. Y3aayfaH je Tpyx meby-
HAapOJHVX KPUBUYHMX CYZOBA U IIOjeVIHNX TeopeTryapa y objallmbersy a je KpUBUIjA
uHAVBKUAYyanHa. OBaKaB CTaB je IPOCTO KOHTpanHTyuTNnBaH. CTora, OuIo 1a je ofyka
cyna ocybyjyha mwnn ocno6abajyha npecyna, ona he Hy>xHo 6ty Tymadena xao craB
CyJa IpeMa HOMUTIYKOM IIPOjeKTY M)y je OKPUB/bEHU CUMOOTL, @ TOCTIeIUIHO AP>KaBU
U HapOJy KOMe OKPMB/bEeH!U IIPUIIAJa.

ITocToje fBa pasnora Koja Bofie ka oBoM (peHOMenY.*” [IpBM) je TeXHMYKe IpUpOLe
360T UMIbEHNUIE 1A ,,CUCTEMCKY KPYMUHAIUTET  TeHepUIle ,CUCTeMCKY OATOBOPHOCT
Koja, yHOcehu KoleKTuBHe efleMeHTe ¥ O TOBOPHOCT CTaB/ba MPUTHCAK HA IIPUHIUI
UHAVBNAYaTHe ogroBopHocTi.’” [Ipyru je MeTanpasHe npupope. Hanme, cyhema mpep
MebyHapOHHI/IM KpUBNYHIUM CYyJOBMMaA I/IMajy CI/IM60}'H/I‘-IKI/I U PUTYAINCTUYIKN e(beKaT
Ha ITofle/beHe 3ajeJiHNIe, a MCXOJl Cyherma yTude Ha peKOHCTPYKIM)y HaIlMOHATHUX
upeHTHTeTa.’* YIIpaBO y 0BOj TeH3uju usMelhy ysore cyna u nocnepuiie Kojy cBojoM
OJlITyKOM ITPOM3BOJY, Mel)yHapOIHO KpPMBIYHO ITPaBO, MAKO TeHEPATHO aMOVBaIeHTHO,
ocuunupa usmel)y xesbe 1a Ka3HU OHe KOji CY MHAMBUAYATHO OTOBOPHM 32 Be/INKe

XyMaHUTapHe KaTacTpode 1 OIACHOCTH Aa TocTaHe show trial >

500 Koskenniemi (2011B), op. cit., p. 172.
501 Ibid.,p.183.

502 Henamuh (2024), op. cit., ctp. 541.
503 van Sliedregt E. (2006), op. cit., p. 84.
504 Naqvi, op. cit., p. 246.

505 Koskenniemi (2011B), op. cit., p. 171.

129



Ceemnana Henaouh - Vicmuna nped mehyHapoOHum KpusutHum cyoosuma

Ca ppyre cTpaHe, perrpe3eHTaTMBHOCT 37I0491MHA MMa 33 Lu/b Aa pedrexTope meby-
HapojiHe KPMBMYHE IIPaBJie YCMePU Ka HajTeXXUM 3/104MHMMA, yiuMe MehyHapogHu
KPVBMYHM CYJOBM jadajy CBOj IETUTUMUTET. JaK U YKONMMKO Cy KPUTEPUjYMMU peIIpe-
3€HTaTMBHOCTY OV/IV MCTIPABHY ¥ IbJIXOBA IPUMEHA 3a1CTa MPeII03HaIa HajTexe 3710-
YJHe, MOXKe Ce IOCTAaBUTH MUTake fIa JIN Cy T pedIeKTopHu, ocBeT/baBajyhu jeman
37I0YMH, UCTOBPEMEHO Ipou3Beny edekaT 3aTaMblBamba APYTUX 37109MHA KOjUMa,
MAKO HeJIOCTaje KapaKTep pPelnpe3eHTaTUBHOCTI, He HEJJOCTaje KapaKTep 3/I0YMHa.
Crora cyficKa NCTMHA, Ma KONMKO TeXMIa fla mpepasube myKy IpaBHY peleBaHTHOCT,
0CTaje CTPYKTYPHO YCTIOB/beHa CEJIEKLIMjOM 31091 HA Y MHAMBU/yaTN3a1[11jOM KPUBHUIIE.
Omna He MO>Ke 00YXBaTHUTHU TOTA/IUTET HACK/ba, Beh IPOM3BOAY pelyKOBaHY BEp3jy
IPOILITIOCTY IIpHU/IaToheny 3axTeBnma paBHe Gpopme.

4.5.2. Cy0 kao cenekmop ucmune y adéep3ujannom nocmynky

AnBepsujamHy IOCTYTIaK He OCTaB/ba CyAY IIPOCTOP 3a IUTypann3aM HapaTuBa, Beh ra
IpUMOpaBa fIa, KpPo3 CeJIeKIINjy YMbeHNIIa, Ay TOPUTATUBHO CTa0MIN3yje jefHy Bep-
3ujy ncTuHe. TyXMIalmTso 1 ogOpaHa MMajy CTpaTellKe IpoljecHe ybese. OHM HUCY
3afHTepeCOBaHU 32 VICTOPH]jY per se, HUTHU IIOKYIIABajy [ja pa3yMejy MNPy KOHTEKCT
UCTOpMjcKuX gorabaja, B1X0oBe y3poke U mociefulie. 3a BIUX je UCTOPHja caMO MaTe-
pujan Koju ce ynorpe6/paBa MHCTPYMEHTAIHO, IO TOTPeby U y 00MMY Y KOMe je TO
HOTpPeOHO pajiu OCTBapema MPOoLeCHNX IybeBa. VictuHe o nucropujckum porahajuma,
KOje HyJie CyIIpOTCTaB/beHe CTPaHe 0OMYHO Cy HerloMuprbuse. CaHep 0BO IPaBUIHO
Ipero3Haje KajJa HarlalllaBa Jja Cy HapaTUBM KOHCTPYMCAHU Ipel MehyHapogHUM
KPUBMYHUM CYAOBMMA IIPOAYKT TPEHYTHNUX M300pa Pa3IMUNTUX aKTepa KOjU eyjy
y OKBMPY KpUBIYHe IIpOLieffype — aKTepy Cy aHTa>kKoBaH! y 60pou ma obesbere cBOjy
XKe/beHy Bep3ujy UCTOpUje y BULY CYACKOT 0ffo0perba Te McTopuje. AKTepyU OBy aKTUB-
HOCT OIINCYjy Kao 60pOy 3a MCTOPUjCKY IIPABAY, MAKO je TO MHTEH3VBHO TAKMIYCHE
3a CYZICKO IpY3Hame IpedepupaHe MHTepIpeTanyje uctuHe.>’

CyoueH ca iBe CyIIpOTCTaB/beHe Bep3lje UCTOpHje, UICTOpuUYap 6u Tparao 3a MICTUHOM
y TOTaINTeTy YnibeHnIa. JiMao 6u MoryhHoCT He caMo f1a TIOTBPAM BUILE O jeliHE Bep-
3uje porabaja koju cy ce necuu, Beh u na Tpara 3a tpehom. Cyj Ty npuBmIernjy Hema.
OH je orpaHNYeH IIPOLIECHNM IIPABMINMMA U MAHJATOM Ja ce 6aBM MMTambeM KPUBIUIIE
OKpMB/beHOT una. byayhu ga cy ucropujcke unmeHm1e caMo jefjlaH Off MHOTMX JOKa3a
KOjU CTOje IIpef CYZIoM, CYA he ce onpenenuTy 3a OHY Bep3ujy Koja ce, IpeMa Ipolec-
HUM IIpaBIINMA U TOKa3HOM CTaHJapAly, I0OKa3yje yBep/bMBIjOM U PeleBaHTHI]OM 32
MATabe OITOBOPHOCTU — OJHOCHO 3a BEP3Ujy MCTOPUjCKE UCTHUHE KOjy je IPE3EHTO-
BajIa CTPaHa Ca jauoM apTryMeHTALVjOM.

506 Sander (2021), op. cit., p. 6.
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Kapa ce onpefienu 3a jegHy off Ipe3eHTOBAaHUX BeP3Uja, CYJ MPUCTYIIA CeeKIUjU
YbEeHNUIIA KOje yCBaja M CTabMIN3aluju Npe3eHTOBaHNX MCTOPMjCKIX YMbEeHNUIIA Y
KOHTEKCTY KOHKpeTHe Kpupuiie. OH To unHM y popMu Hapaluje Koja Ma MHCTPY-
MeHTaTHU IW/b — J1a Ojavda Cy[CKy OfIyKy. Pajrep ykasyje na ,,cyauje genyjy Kao mosu-
TUBUCTUYKM McTOpu4apy, Hamehyhu KoHCeH3yC O pasIu4nTUM U KOHTPaJUKTOPHUM
IoKasuMa, Oupajyhu jegHy npudy y ogHOCY Ha gpyre Moryhe nmpude u Ha Kpajy gajyhu
IJIAIIT YMIbeHNIa IpUYaMa Koje cTBapajy”.””’

MnycTpaTtnBan mpuMep CeNeKTOPCKe yIore Cyfa y Tpararby 3a MICTOPUjCKOM MCTH-
HOM mpy>xa Pyanpa. Buncon ykasyje ga cy, npema HaBoguma Amnesty International,
npunagauny RPF u RPA TokoM 1994. rofyHe ofroBOpHM 32 MacOBHA YOUCTBA XyTY
LMBUIIA, KOja II0 IOjeMHIM IpoLieHaMa IOCTVKY U NeCeTMHe XM/baJla )XpTaBa, ain
KOja HUKaJla HUCY O1/Ia IpeiMeT KpUBUYHOT romwema npes ICTR. Kako ncrtude, oBaj
M30CTaHaK KPUBMYHOTL FOBbemba HUfje UCTOPUjCKa CIy4ajHOCT, Beh mociequija HauMHa
Ha KOjM KPMBUYHU CYJ KOHCTpYHIIIe ay TOPUTATUBHY, /I HY>KHO IapLMjaTHy Bep3njy
npouutocty ¢paBopusyjyhn jenHy Bep3njy Hacu/ba Ha padyH gpyrux.>*

Ynora MelyHapogHNX KpUBIYHMX CYZJ0Ba fla IOCTaHY CeNEKTOPY MICTOPUjCKe UCTIHE,
KOjy caMM HUCY TPa>kU/y, BUIIE UM je, 110 JIOTVIM CTBapy, IIPUIIaia HETO IITO UM je
6uta usBopHO nosepena. OHa pefcTaB/ba jenaH off Hajeehux M3a3oBa ca KojuMa ce cyo-
vyaBa MehyHapopgHa KpuBIMYHA IpaBia. [apanoH mpaBuIHO yKa3syje ga 6pojHu appuyaku
KOHQVIKTY MOTY Ie/I0BaTy IIPaBOIMHI]CKI TIOCMAaTPaHN U3 IUCTAHIIE, A/l J]a, VM Ce
IpuOINKIMO, IIOCTaje jaCHO Jla Cy 3Ha4ajHO KoMIUTleKcHYju. OH HarIalasa a yIpaBo
0Baj peHOMEH MO>Ke BOAUTY Ka IIpeTepaHOj eTUYKOj CUMIIIN(UKALIMjU KOHTEKCTA ¥
KOjJIMa Cy ce CyKoOuM OfiMrpany 1 pUsuKy off yInajama y MaHuxejcky npasny.”” IIpere-
paHa cuMInduKaluja NCTOPUjCKUX forahaja oTBapa mpocTop 3a opfKaBame CTepeo-
THUIA Y Ipefpacyna y KojuMa ce rpyIie My Hapony TpajHo noucrosehyjy ca 3nmom, ok
ce eMIIaTHja IIpeMa jeHOj TPYIM IIpeK/Ialna ce ca leMOHM3alujoM fpyre rpyme. OBo
3a IOCIeANITY MMa JPYIITBO 3ap0o0/beHO Y MOIapyu3aIujy, ITO CMamyje MoryhHocTt
noMupema. BaXKHO je HaI/IacUTy ancy pAHOCT OBe MOCTIefuIle, jep yrpaso MehyHapogHu
KPUBUYHY CYHOBM IIOMMPere IPOMOBUIITY Kao jelaH Off CBOjoX Iu/beBa. KoHayHo,
MaHMX€jCKa MpaB/a je MOJJI0KHA MOMUTUYKOj ¥ UJI€O0NOIIKOj MHCTPYMEHTAIN3ALjI
Y K0jOj ;ya/IMCTUYKM HapaTUBU MOPAJIHO OIIPaBJiaBajy Aa/be CyKoobe.

4.5.3. Cyocka eep3uja npownocmu u wexe 2panuye rezumumumema

Ocjen ynosopasa ia Ha4MH Ha KOjI Ce CY/ICKMU IIPeiMeT 00/IMKYje MOXe Y 3HaYajHOj
Mepy yTUIIATV Ha VICTOPU)CKO ¥ KOTIEKTVBHO IaMheme, IIpy 4eMy TY>KVOIM U CY/IOBU

507 Reiter, E. H., “Fact, Narrative and the Judicial Uses of History: Delgamuukw and Beyond”, Indigenous Law
Journal, vol. 8,2010, pp. 55-84, p. 78.

508 Wilson (2011) op. cit., p.44.

509 Garapon, op. cit., pp. 724-725.
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YecTO CBECHO HAaCToje Jja ycMepe TakBo namheme.”'® Crora, nako MehyHapogHu Kpu-
BUYHM Cy[IOBM He MOTY fla IMIY UCTOPU]Y ¥ €MUCTEMUIKOM CMIUCIY, Y KOM TO YMHe
UCTOpUYAPHY, IbUXOBE OJTyKE HEMUHOBHO IIPOM3BOJi€ ay TOPUTATUBHY CYJCKY BEP3Ujy
IPOIIOCTY, YUjI TETUTVMUTET 3aBUCK He CaMO Off IIPOIleCHe BaIMHOCTI, Beh u of
HadlHa Ha KOj! Ce Ta MCTMHA NEPLUIINPA, IPUXBaTa M MHTEPHA/IN3Yje Y 3ajeJHNIIaMa
Ha Koje Cce OTHOCH.

Cyncka Bep3iuja IpOIUIOCTY MMA MHCTUTYIIVIOHATHY ayTOPUTET 1T Of CTpaHe Mehy-
HapOJIHE 33je[JHN1IE, A/l jOj HeOCTaje Iy Pain3aM Koji je KOHCTUTYTUBAH 3a UCTOPHO-
rpa¢ujy. Crora ce Moxxe pehn na MehyHapomHu KpUBUYHM CY/IOBYU MIMAjy ay TOPUTET Jla
3ay3MY jacaH CTaB O MACOBHMM 3/I04MHMMA, a/I OCTaje OTBOPEHO NUTAIbE [ /1Y UMAjy
TIETUTUMUTET JJa TOM CTaBy IPUIINILY 3HaY€kbe CTOPHjCKe VICTMHE O TUM 37I09MHIMA.

IIponenypanHa mpaBUYHOCT IPE/ICTAB/ba IPENYCIOB IETUTUMHOCTHU CY[ICKMX OfITyKa
U TOME Ce HeMa ITa puroBopuTu. Kaja je ped o ognykama o KpMBMIM OKPUB/bEHNX,
MeDhyHapomHY KpUBUYHY CYIOBY MMajy He CaMo IIyH ayTOPUTET Beh U ITyH IerUTUMUTET.
MebyTum, xafa cy y nuTamy CyJcKe KOHCTPYKIIVje UCTOPHjCKMX UCTUHA, IETUTUMMU-
TeTy MehyHapOmHMX Cy/j0Ba MOXKe Ce IITOIITA 3aMEePUTHU. Y Tparamwy 3a UCTOPUjCKUM
VICTVHAaMa JIETUTYMUTET He II0YNBa Ha CaIJTaCHOCTU MehyHapoHe 3ajejHI1Ie V1 TpaBU-
NMMa IOCTYTIKa, Beh Ipe cBera Ha yK/by4MBalby pasInIUTUAX HAPATHUBA, CIIOCOOHOCTHI
u3beraBama CeNeKTUBHOCTY U, KOHAYHO, Ha TIepIIeNLMjy IOKaTHNUX 3ajeTHNIA O TOMe
IITa Ce 3aJICTa JOTOJWIIO.

Kockennjemnu ykasyje fia je morpemuaH oiusb fja ce /bygU y4e MCTOPUjCKOj MCTVHU
nyTeM npasa. Harnamasa fja mpaBo HeMa LITa fja TpaXkn y chepu UCTOpuje Koja je, mpe
cBera, cTBap cehama, a cehame He MOXke OMTY HEIITO IITO je Ay TOPUTATUBHO PUKCUPAHO
npaBHUM mporiecoM.”! OBo moTBplhyje 3aK/bydKOM Ja Cy CyBe OMPOKpaTCKe IPOoIiefype
ICTY ocraBuie Maso MMIIpecyja Ha 3ajeHNULIe U TepUTOpHUje OuBIIe JyrocnaBsuje, Te
TIIOCTaB/ba Ce MMTalbe IO KOT CTeleHa 6amKaHcKo cehame Mojke OMTI KOHCTPYMCAHO MM
pexxnpano y MehyHapogayM nporecuma.’’? CmyHo Harmanrasa u Kimapk®? ykasyjyhn
7la HUje TOBOJBHO CAMO OTKPUTY UCTUHY, Beh ma nctuHa Tpeba aa 6yne u npuxsaheHa,
CIIO3HATa VM MHTEePHAIN30BaHa KPO3 3ajeIHUITY IToroheny snounnnma n mehyHnapogny
3ajeJHULLY.

Y eMnupujcKoM NCTpaXkuBaby Koje je criposeo y buX pasrosapao je ca 120 bynu us
CBUX €THMYKUX I'PyIIa ¥ OHM CY CBU HETMpa/IM 37I09MHE CBOje IPyIle ¥ KPUBUJIN IPYTe.
[Topuname je naeHTNGUKOBAO KA0 Y3POK OTOPYEHOCTH, Oeca 1 PppycTpannje Ha CBUM
CTpaHaMa, IITO 3a IIOCTIeANITY MMa HeMOTyhHOCT moMumpesa. YIIpaBo je TO pasJior 3alTo
MebyHapogHY KpUBUYHY CYyTOBM He OV CMeNM [Ja UTHOPUIITY 37I0YNHe jeflHe CTPaHe Ha
pavyH 3/104MHA [pyTe CTPaHe.

510 Osiel (1997/99), op. cit., p.41.

511 Koskenniemi (2011B), op. cit., p. 197.
512 Ibid.,p.198.

513 Clark (2010), op. cit., pp. 250-260.
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YmpaBo crora BejcmaH 3aroBapa KOHCTPYKIIN]Y ,,KOTEKTUBHE MCTUHE", Koja Ou 61171a

514 «
,,KOHeKTI/IBHa JNCTNHA HE II0O-

U3BaH IAPTUKYTAPHMUX UCTMHA 3apaheHux crpana.
pasyMeBa jeflaH je[MHCTBEHN HapaTuUB, Beh MyUHUMaIHN 3ajeJHUYKY CKYII IPU3HATUX
YibeHNIIa Koju oMoryhasa jaBHy pacnpaBy 6e3 nopunamwa. OHa 61 mogpasyMeBana
Ipero3HaBambe 3/I04MHA CBUX CTPaHa, 6e3 0031pa Ha MUTambe BHUXOBE Pelpe3eHTa-
TUBHOCTY, KPYUBUYHOIIPaBHE KBanuduKanyje, JOKa3MBHOCTY MY KOHAYHOT CY[CKOT
ucxopa. OHa 61 6112 ycMepeHa Ka IPUXBaTakby CJIOKEHOCTH Y/IOra KPTBe U MOYMHMU-
0lI1a, Ka0 ¥ O[JyCTajatby Off MOHOIIONA HaJl MHTEPIIPETALMjOM.

[Tpecyne MehyHapORHMX KPUBUYIHIX CY/IOBA Y jaBHOCTH Ce Y€CTO JOXKMB/bABAjy Kao
HOMUTUYKYU CTaB MehyHapoyHe 3ajeqHMIIe TpeMa HeKoj Ap>KaBu win Hapopay. Crora,
MehyHapopHM CYROBM MMajy 3HaYajHY IIOJIUTUYKY YIIOTY, jep ce BUXOBe Ipecyne KOpHu-
CTe Kao MOINTUYKY apTyMeHT, KaKo Ha Me)yHapoHOM, TaKo U Ha YHYTpallibeM IUIaHY.
Mebyrtum, ogHoc MehyHapORHNX KPUMBUYHUX Cy[OBa U IOUTHUKE je fBOcMepaH. [IpBu
CMep je yTuIaj NoMuTUKe Ha MehyHapopHe KpyBIMYHe IOCTYIIKe Koju ce ornefa y Mop-
T€HTayOBOM M3Ppa’K€HOM CKEIITNLIU3MY O MOI‘thOCTI/I MebyHaponHor IIpaBHOT IIPO-
eca fa ce 6aBu BenukuM porahajuma monutuke, 360r HemsbexXHe JUCTOP3Kje Koja
yBeK IIOCTOjU Kajja je IOJIMTUYKM KOHTEKCT Cy0jeKT mpaBHOT mporeca.’ [Ipyru cMep
je ypaBo muTame yTuIiaja Ipecysa MehyHapomgHuX KpUMBUYHUX CY/IOBa Ha Kpeupame
HMOUTUYKMX CTABOBA 1 apryMeHara.

JInboy npumehyje na y TpaH3MIIMOHO] IPABAY IIPABO MMa ABOCTPYKY Y/IOTY Y OFHOCY
Ha HacM/be: OHO MOJKe CIY>KUTY Kao MHCTPYMEHT perynalnje Hacusba U pa3oTKpu-
Bama 3/10ynorpebe Mohu Kpo3 MHCTUTYIMOHAIN30BAHO YTBphMBatbe O TOBOPHOCTH,
QM MCTO TAKO MOXKe 6MTM MCKOpUITheHO U Kao CpefiCTBO HeHOT 3aMar/bliBamba NIu
JeTUTUMUCABHA.

Ca jemHe cTpaHe, IPaBO JleNlyje Kao MeXaH/3aM OTpaHMYeba Hac/ba KPO3 UH/VBU-
flyanusanyjy KpuBudse ogropoproctu. Ca pyre crpane, MehyTum, oHO MOXKe 6UTH
ynoTpe6/beHO 11 Kao CpefiCTBO MOMUTUYKE MHCTPYMEHTANM3aIyje OH/ja Kajja ce IpaBHe
KBanmuduKanuje 1 Cy[cKu yTBpheHe NCTIMHe U3MEIITajy U3 CBOT CY[CKOT KOHTEKCTa U
KOPHUCTE y INOIUTNYIKE I UACHTUTETCKE CBPXE.

VinycrparuBaH npuMep TakBe TpaHChOpMauyje MPaBHOT AUCKYPCa Y MOUTUYKI
HapaTyuB MOXe Ce YOUMTH y jaBHUM M3jaBaMa bakupa Vser6erosnha, gyrorognumer
nupepa CTpaHKe feMOKpaTcKe akiyje u 6usier 4raHa [Ipegcepuumrsa buX. Y sumre
HaBpaTa, Y jABHUM HaCTYIIMMa U MHTEPBjyUMa, pasMaTpajyhiu ycTaBHM U TOMTUTUYKI
opHoc iBa eHTUTeTa y buX, oH je TBpAMO Aa je Peny6nuka Cpricka, Kao IMOMUTHYKA

TBOpEBIHA, ,HacTala Ha reHonuay >’

514 Buisman, op. cit., p. 74.

515 Jluckycuja o 0BOM apryMeHTy usHera je y: Koskenniemi, M., The Gentle Civilizer of Nations, Cambridge
University Press, Cambridge, 2002, pp. 440-445.

516 Leebaw, op. cit., p. 95.

517 https://www.blic.rs/vesti/republika-srpska/izetbegovic-rs-nastala-agresijom-i-genocidom/kb33gbb
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OBakBe u3sjaBe NOKa3yjy Kako ce IpaBHa KBanu@uKanyja KOHKPETHOT 3JI09/HA —
yTBpheHa y Cy[iCKOM KOHTEKCTY 1 Be3aHa 3a MUHANBUAYATHY KPUBUYHY OATOBOPHOCT
— MOX€E TpaHC(l)Ole/IcaTI/I Y T€HEpaIN30BaHU IIOJINTUYKN apIYMEHT KOjI/I IIpeBa3nia3n
TOMEH KpPMBJYHOT ITpaBa I IpUMeIbyje ce Ha KOJIEKTVBHE 1 yCTaBHE apaH)KMaHe. Y TOM
CMUCTTY, IpaBHA MCTMHA HACTa/la KPO3 MEXaHM3aM pelllaBarba CIIOPOBA, OYMIbE Jla
GbYHKIMOHNIIE KA0 HOPMATVBHY PeCypC Y HOMUTIYKOM IUCKYPCY, 4MMe ce oTBphyje
TEOPMjCKO YII030perbe 0 aMOMBaIeHTHO] Y103 IIpaBa y TPAaH3MIMOHMM KOHTEKCTMA.

4.6. Vicropmjcka 1 mpaBHA MCTUHA Y TUMOY

Y 3ajemHuIaMa pa3opeHNM MAacCOBHMM 3/I0YMHIUMA U JYTOTPAjHUM CYKOOMMa, Hale-
ToCT 13Mehy npaBHe U MCTOPMjCKe UCTUHE YeCTO IpecTaje Ja Jenyje Kao CpefcTBO
pasjalimerna Koje faje CMIUCAo IPOLIJIOCTH U MMAaTHU U IIPEpPAcTa y AeCTPyKTUBAH
APYIITBEHM pecypc, Koju mpopy6ssyje mocrojehe mogene ymecto ja JOIpuHece HUXO-
BOM IIpeBasuIakemy. [lo 0Bora 1071asy 3 pasjiora ITO je UCHOPUjCKA UCUHA 32 3aje]l-
HUIY CMMOOINYKY 3HAYajHMjA OFf NPpABHe UcuHe.

4.6.1. Ilojam numba

Crame Haneroctu usmely npasxe u ucmopujcke ucmure Moxe ce OIMCaTi Kao CTarmbe
nmm6a.’™® TTojam nuM6ba mOTHYe 13 TEOTOUIKOT yuerwa KaTommyke IjpkBe 1 03HaUYaBa
CTame y KOMe Ce Hajla3e OHM KOjM He IIPUIIAJIajy HUjeHO] Off KOHAaYHMX KaTeropuja
CITacema UM OCyze, Beh ocTajy TpajHo 3arnmaBbenn nsmebhy wux. ¥ mumobo opnase
OHU KOjyI HUCY NOYMHVIIN TPeX, a/lu HUCY HM ocnobolenn nparpexa. Y JJaHTeoBOj
»DOKaHCTBEHO] KOMeuju MMMOO je IIpBU KPYT IaK/Ia — IPOCTOp Oe3 Mydera, alu I
6e3 Hajfie Y UCKyIUbeme. Y CMMOOIMYKOM CMUCTTY, TMMOO O3HaYaBa CTame 3arlaBlbe-
HOCTH y KOMe He TTI0CTOjyI MOTYhHOCT KOHAUHOT paspellea, HUTH jaCHa ITepCIeKTIBa
npomeHe y 6ynyhnoctn.

YrpaBo y TOM 3Ha4emy, [10jaM IMM6ba ce y 0BOj KIbJ3M KOPUCTU Ka0O aHaIUTUYKa
MeTadopa 3a CTame y KojeM ce IIpaBHa UCTUHA, IPON3Be/ieHa Y KPUBUYHOM IOCTYIIKY,
cycpehe ca 3saxTeBrMa cMucia, namhema 11 KOJEKTUBHOT pa3yMeBarba IIPOIIOCTH Koje
IIPaBO HUje Y CTamby /Ia apTUKY/INIIe, /I HY Jja urHopuile. To je cTame 3ariaB/beHOCTH
3aje[THMIIA ¥ HApOJia y CyKOOMMa 1 TPOLITTOCTH, 6e3 MoryhHOCTY M3/1acKa MM KpeTama
Hamnpep. Y nuMOy, IpaBHA 11 MICTOPMjCKA UCTHHA He CaMO Jia He J0/1a3e y OfHOC Ayja-
nora, Beh ce nogaTrHO monapusyjy u ykpyhyjy y Mehyco6Ho nck/byunBum nosumyjama.
YMecTo fja ce mpubNMKaBajy, OHe 0CTajy POBOBCKM 3aTBOPEHE Y COIICTBEHNMM HOpMa-

518 O xonuenty mimba Busiety Buie y: Henanuh (2024), op. cit.

134



JOPYTUM NJEO - UICTUMHA I MEGTYHAPOJJHA KPVBMYHA IIPABJTA

TVBHIM, OJHOCHO HAPATVBHMM OKBMPMMA, 63 MoryhHOCTHM y3ajaMHOT IpM3Hama MIN
kopekuuje. Taj ogHOC He TpoU3BOAM CUHTE3Y, Beh TpajHO cTame KOHPPOHTaLUje Y KOM
006e MCTIHE OICTajy Ka0 KOHKYPEHTHE U HeIIOMUP/bUBE.

Crora, mnM60 IIpeicTaB/ba CTambe y KojeM Ce eMMIHMIIIE IePCIeKTIBA paspellera:
cybema 3a 37104MHe Kao a HMKaJja HeMajy KOHaYaH UCXOJ, jep M OHJa Kazia JoOujy
npaBHy GopMy, BUX0BU edeKTH n3nase u3 chepe npasa U YMHEHNIHOT yTBphHrBama
U IIpejiase y JOMEH HO/MUTYKE M MUTOBA. Y TOM CTalby, IpaBHa (opMa cyhema He mpo-
M3BOJY paspellee — MPaBo Ce NONMNTU3Yje, YNbEeHNIle Ceé MUTONOTM3YjY, a Cy/icKa
MCTMHA HACTaB/ba 1A )KVBY BaH Cyfla KAO pecypc HOMUTIYKE M UTEHTUTETCKe MOOMIN-
3anuje. Y TOM IPOCTOPY, LIeI HAPOY U IIOKO/bErba MTOCTAjy U3NI0KEHN CEKYHapPHO]
BUKTUMM3AIVjH, IOK Ce 3/I0YHM I3HOBA IIPEeXXNB/baBajy, IPeobINKYjy 1 BpefiHyjy ¥
CKJ/Iafly ca TeKYRMM MOUTUYKUM U UAEHTUTETCKUM 3aXTeBMMa.

JInm60 je, y TOM cMUCTY, cTame ApyiuTBeHor 6e3naha. He 3ato mito HemocTaje
UCTUHA, Beh 3aT0 ITO HUjejHA Off OCTOjehMX MCTHHA HeMa KallallTeT fla Ipou3Bese
paspelere. Y oficycTBY MoryhHocTu npubnmkasama, Kopekiuje uan Tpancdopma-
1yje, ¥ IPaBo ¥ UCTOPMja OCTajy 3apOO/beHN Y PeIPOAYKIMjU UCTOT CYKoba.

Vnycrpaunja spyurrseHor 6esHaha mum6a Moxke ce yOUUTI 11y CaBpeMeHUM IIO/N-
TUYKMM HapaTMBMMA y pernony. V Buie off mecT mereHnja HakoH JIpyror cBeTCKor
paTa, Kao 1 TOTOBO TPU JelieHNje HAKOH OpY>KaHMX Cykoba y OuBILOj Jyrocmasuju, mpo-
IJIOCT HACTaB/ba fla PYHKIMOHNILE Ka0 IPOCTOP MOMUTIYKe MOOMIM3aIHje, a He Kao
IpefiMeT MICTOPUjCKOT paspelleba. 3M0YMHN Ce Y jABHOM AMCKYPCY He M0jaBibyjy Kao
I/ICTOpI/IjCKe YMbEHNIE TOI0OKHE KPUTNYKOM IIpENCIINTIBAILY, Beh Kao CI/IM6OHI/I‘-IK]/I
pecypcu y MehycoOHMM onTyXMBamIMa 1 JHEBHOIIOMUTUYKIM CyKoOuMa. Y TOM KOH-
TEKCTY, MeCTa KOJIEKTUBHE TpayMe, IO YT JIoropa Jacenosan 1 CpeOpeHnlie, U3MeLITajy
Ce U3 MCTOPMjCKOT I MEMOPMjATHOT OKBMpa ¥ YIOTpeb/baBajy Kao IOMUTUYKY MHCTPY-
MEHT, YiMe ce 06eCMMUIIJbaBa JOCTOjaHCTBO )KPTaBa ¥ CMUCAO0 KOjy TpayMa HOCH.

OBaj obpasary mokasyje Kako y 1mMOy IIpOIIUIOCT He posasy, Beh ce HempecTaHo
Bpaha y 0611Ky MUTONIOTM30BaHMX 11 OIMTU30BAHUX HAPATIBA, KOjU CIIpeYaBajy 6110
KaKBY 33jeJHMYKY apTUKY/IaLNjy MCTOpPMjCKe UCTUHE. TpaH3MLIMOHA TpaB/a, O, YMjUM
OKpHIbEM JIeNTyjy MehyHapomHI KpUBIYHY CYTOBH, Kao IM/beBe IIPOMOBUILE UCTUHY U
nomupemne. Mehytum, ynpaso Tumajyha tensuja usmely npaBHe n ucropujcke uCTuHe
onemoryhasa moctusame Tux nusbesa. [launoko nopceha ma ,ucropuja n npaspa He
MOTy 6MTHU IMCaHe UCTOBPEMEHO U MCTUM IiepoM, 6e3 fa ce obe nckpuse . Jakie,
OCHOBHO INTalbe HIje [ia /I Te [iBe UCTUHe Tpeba fja mocToje, Beh na mu tpeba na 6yay
nucaHe ,yicTuM nepom . OTyz, IpaBHa U ICTOPMjCKa MICTMHA HUCY UCTO, OHE CY ABa

519 Paciocco, “Defending Rwandans Before the ICTR: a Venture Full of Pitfalls and Lessions for International
criminal Law’, in La voie vers la Cour penale internationale tous les Chemins menent a Rome — The High-
way to the International criminal Court: all roads lead to Rome, p. 5., utupaso mpema: Buisman, op. cit.,

p. 60.
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HOTITYHO JIETUTYMHA TIOT7Iefia Ha MCTY cTBap. OCHOBHM Tpo6/eM HacTaje yIIpaBo OHJja
Kajla ce off TpaBHe U UCTOPMjCKe MICTUHE 3aXTeBa /la CTyIe y OfIHOC KOMIIETUIMje VI
y3ajaMHOT IIpU3Hama — Ja jefHa NoTBphyje, UCIIpaB/ba NIV HaJIOMELITa IPYTY, jep »ABa
OKBHpa UCTIMHE HUCY HY>KHO HM KOHKYpPeHTHa HI KoMIUleMeHTapHa >’ Taj 3axTeB je
KOHI[ETITYa/IHO IIOTPeIlIaH, jep IpaBo U UCTOpUja He PyHKIVIOHNIIY y ICTOM eINCTe-
MIYKOM, HOPMaTVBHOM HU JAPYIITBEHOM PETUCTPY.

Kapa ce jenHOj MCTMHY NPUIINICYje ayTOPUTET APYTe, 0be rybe CONCTBEHY Mepy 1
HOYVIbY /1A [IeNyjy M3BaH CBOjUX IETUTYIMHIX IPAaHNIIA — MCTOPYjA TeXN fja ipecybhyje, a
IIpaBO TEXN fla Kperpa ucropujy. Pukep nogceha na cynosu u cyguje volens nolens, mpo-
AMpPY Ha TePeH UCTOpMYApPa ITPe HETo LITO Ce IbIMXOBe IPecy/ie YPexXy y TKMBO MICTOpHje
y HacTajawy. Ca gpyre cTpaHe, UICTOpUYApY HACTAB/bajy ia 00aB/bajy CBOj MCTOPUjCKA
3ajlaTak MOf, IPUTUCKOM MOpasIHe, IPaBHe U IONUTIYKE OCYJie, KOja TPOM3TIa3 U3 VICTe
CyJICKe MHCTaHIle Kao U IIpecy/ia KpUBMYHOT Cy/la — IIpecy/ia Kojy OHH, ca CBOje CTpaHe,
PM3UKY]y Aa Hojauajy, yormaske, HoMepe, IIa 4aK U HOJPHUjY, jep je He MOT'y UTHOpucaTn.”!

[TpaBuuIY He 6u Tpebaso ja MHCTPYMEHTAIN3Y]y UCTOPU)jY TaKO LITO je KOPUCTe
Ka0 apryMeHT 32 MOPa/lHO eKCIIPECHMBHO ONIpaBJaBame CYACKMUX OfiTyKa, HUTH A jOj
npuUICyjy GyHKILUjy KOja IIpeBas3uIasu JOMeH IIpaBHOT ofyTyunBama. Ca ipyre cTpaHe,
HU JICTOpUYapy He 61 Tpebajo fa MHCTPYMEHTAaNN3yjy IpaBo, TpeTupajyhu cyncke
OfITyKe Ka0 KOHaYHe MCTOPMjCKe Npecy/ie UM Kao 3aMeHY 3a CTI0>KeHM U OTBOPEHN
IPOIeC UCTOPUJCKOT TyMaderba.

KoHnavHo, MaKo ce Ha MMOBPIINHCKOM HMBOY pajii 0 CyKoOy IpaBHe ¥ UCTOPUjCKe
UCTUHe, CYIITIHA OBOT (peHOMeHa 1exu fy6/pe. OBe ABe ,,UCTUHE He CyKOO/baBajy ce
Ka0 pas/IN4MTU ONUCK IIPOLITIOCTH, Beh Kao HOCHOIY pa3IMYNTHX ayTOPUTETA I pas-
JIMYUTUX PEKUMA CMUCTA. Y TOM CMUCTTY, IPaBHA U ICTOPMjCKA UCTUHA QYHKIVIOHUIITY
Kao MHAMKATOPM Jy67ber KOH(IMKTA 0 TOMe KO MMa IIPABO fla UMeHYyje IPOILIIOCT, fla
joj mpuyia 3HaYewe 1 1A IeHe MOC/IeIuIle MPOojeKTyje Y cafammbocT u 6yayhHocT.

4.6.2. Manugpecmavuje numba

JIum6b0 usMehy npaBHe u MCTOpPUjCKe UCTUHE HE MIPEACTAB/ba AIICTPAKTHO MM je{HO-
KpaTHO CTame, Beh ce y mpakcu mehyHapogHor KpuBUYHOT IpaBocyha ucno/pasa Kpos
H3 [IPENIO3HAT/bUBIX I TOHaB/bajyhux obpasaia Koju ce MOT'y NAeHTU(PUKOBATH Kao
eroBe KOHKpeTHe MaHudecTanuje.

IIpBa je mum6b0 n3Mmel)y npaBHe U MCTOPUjCKe UCTUHE — CYO MOHe 3AME0PUMU npeo-
Mem, anu He U NPOULIOCHI.

520 Gow, ., Zverzhanovski, I, “The MiloSevi¢ Trial”, Nationalities Papers, vol. 32, no. 4, 2004, 897-919., p. 897.
521 Ricoeur, op. cit., p. 322.
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Kao wmo je panuje nokasano, mpaBHa U UCTOPUjCKA MCTUHA OFHOCE C€ Ha UICTHU
norabaj, amu pyHKIMOHNIY Y Pa3IN4IUTUM PETYCTPUMA CMUCTIA, CA PA3TNIUTIM LVI/be-
BUMa U OrpaHndembuMa. IIpaBo TeXn cTabunmsaluji, KOHAYHOCTI U 3aTBapalby CIopa
KpO3 ayTOPUTATUBHY OIJTYKY, JOK UCTOPMjCKO pasyMeBambe IPOLIIOCTI OCTaje OTBOPEH
IIpo1ec, Iojj10>KaH HOBUIM MHTepHpeTaquaMa, ApPyWITBEHUM IIpOME€HaMa I IOJINTNY~
KJMM KOHTeKcTVMa. Kazia ce off mpaBHe MCTMHE OYeKyje fa 3aMeHN VUM MCLPIIN UCTOPMj-
CKY, WIM Kafia Ce ICTOPUjCKOj UCTUHY NpUINCYje PyHKIIMja KOHAYHOT IPABHOT Cy/a,
HacTaje MPOCTOP TPajHe HAIIETOCTY Y KOM HU jefiHa HY JIpyTa He MOTY Y HOTIYHOCTU
Jia MCIIYHe CBOjY QyHKIH)Y.

Y ToM mpocTopy Hacraje mum60 usmeby opryke u cvucna. Cyzi Moyke TpaBHOCHa)KHO
71a OKOHYA IIOCTYTIAK, a/I He MOJKe 1a 3aTBOPY IMPOLIJIOCT Ka0 APYIITBEHO MICKYCTBO.
Jlok mpaBHa MCTUHA IOCTOjU Y GOPMU KOHAYHE OfTyKe, IPOIIJIOCT OCTaje aKTUBHA,
KOH(IMKTHA ¥ OMUTUYKY MoOummcana. JInumobo ce, cTOra, 0jaB/byje Kao CTame Y KOM
IpaBHa UCTMHA HOPMATHO IOCTOjI, A/l He pa3pelaBa OHO LITO 3ajeJJHNIIA HACTaB/ba
Ia )KUBMU.

Ipyra je mum60 nsmely mHAVBMAYaIu3alyuje 1 KOIEKTUBHOT HACU/bA — UCIIUHA He
MOxce bumu céedeHa HA YcKU POKYC KpusUle nojeduHaya.

KpuBu4HM OCTyIAK je CTPYKTYPHO YCMepeH Ha MHAMBU/yain3alujy ogroBop-
HocTH. HacynpoT ToMe, MacOBHM 3/I0YMHM M CUCTEMCKO HacU/be MMajy KOIEeKTUBHY,
MHCTUTYIVIOHAIHY U 4eCTO IyTOTPajHy IPUPOJY, KOja IpeBasuiasy OKBUPe UHANBULY-
anHe KpuBuie. Taj cTpyKTypHI HecK/Iafi IpOM3BOAM IIPA3HNMHY Y K0joj CYACKa UCTHMHA
He MO)Xe Y IIOTIIYHOCTH fia OATOBOPY Ha KOJIEKTMBHO UCKYCTBO 3/I09MHA. Y TOM TUMOY
3ajeHUIIe OCTajy 6€3 jaCHOT KOJIEKTMBHOT IIPU3Haba TIaTHhe, /I UCTOBPeMeHO 1 6e3
IPOCTOpA 32 APTUKY/IALMjY OfTOBOPHOCT KOja OM IIpeBa3niasuia IojeiiHaqHe Ipe-
cyne. Hu nmpaBo HM ucropuja, camu 1o cebu, He MOTY a IIPey3My Taj BUILIAK CMICIA
KOju HacTaje n3Mehy MHAMBUIya/THe KPUBULIE ¥ KOJIEKTMBHOT Hacu/ba. OH ocTaje Hepas-
peliieH 1 3apo6/beH y TMMOY.

Tpeha je num60 n3Mehy mpaBHO IPU3HATKX ¥ IPAaBHO HEIPU3HATUX 37I0YMHA — 110
wmo Hema cyherba 3a 3704UH He 3HA4U 04 ce 37104 UH Hlje 0ecuo.

Cyncka mpakca Hen30e)XHO IofjpasyMeBa CeleKLNjy Y KOjoj HeKu 371091 HY OMBajy
MpoLeCYMPaHN Kao pelpe3eHTaTUBHH, JOK IPYTH OCTajy M3BaH JoMalllaja KpUBMUY-
HOT HocTynKa. Ta cenexumja NpousBoay BU/bMBE I HEBUI/bUBE JIe/I0BE IPOIIJIOCTH,
cTBapajyhu crrere Tauke CyICKOT HapaTUBa. 3I0YMHY KOjJI HUCY OM/IM IIpeIMeT cyhema
WIn HUCY 6]/UH/I IIPMOPUTET Ty KMJIalITBa, OCTajy I/ICTOp]/IjCKI/[ PpEeNEBAHTHU N €T3MICTEH-
I[MIjaJIHO IPUCYTHY, /I IPABHO HEAPTUKYIUCAHN. Y TOM IIPOCTOPY HACTaje TMMO0
usMeby NpusHATHUX ¥ HEIPUSHATUX 3/I0YNHA, Kao U n3Mel)y BUI/BMBIX 1 HEBU//bUBIX
KpraBa. Hempoluecynpanu 37104MHM HUCY IPAaBHO pe/IeBaHTHY, Ay HACTaB/bajy fia
flenyjy y BpyIITBeHOM naMhemy, MIeHTUTeTCKMM HapaTuBuMa 1 ocehajy Henmpaspe.
OHM ocTajy y CMBOM, ajIy Hace/beHOM IIpoCcTopy usMeby npasa u ucropuje — y mumoy.
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YerBpTa je mMM60 GuHApHOT McX0oAa — ocnobahajyha npecyoa He 3Hauu 0a HUKO Huje
Kpus.

KpuBnuHm ocTymnak ce oKoH4YaBa 6¥HAPHMM MCXOIOM: OCyOM mnu ocnobabhamem.
Osa noruka je GpyHKIVOHATHA 33 IIPABO, A/ je HeafleKBaTHA 3a ICTOPUjCKY M IPYIITBEHY
CTIOYKEHOCT MAacOBHMX 37104nHa. OICYCTBO OCy/ie He 3HaYy IOTIYHO OCYCTBO KPUBHIIE,
Kao LITO IIPaBHM Kpaj IOCTYIIKa He 3Ha4M KPaj APyLITBEHe paclpaBe O MPOIIIOCTH. 3a
IPaBoO je CTBap OKOHYAHAa, JOK 3a UCTOPUjY U 3aje[[HUIY OCTaje OTBOPEHa.

ITera je mum60 usmely )XpTBe 1 IOYNHIOLIA — CHMAMYC HPM6e HUje amHecmuja 3a
37104UHe.

y KOHTEKCTY MAaCOBHOT I ITPOAY>XE€HOI HAaCl/ba, yJIOre€ )KXPTBE 1 IOYMHNMOLA HUCY
YBEK jaCHO U TPajHO pasaBojeHe. [lojeqMHIIM MOTY UCTOBPEMEHO, MIN Y PA3INYUTUM
BPEMEHCKIM U IIPOCTOPHUM KOHTEKCTUMA, OUTY 1 XXPTBE ¥ Y4eCHUIN y Hacuby. Kpu-
BUYHU NIOCTYIAK, MehyTuM, 3aXTeBa jacHy IpOLeCHY HO3UIUjy U CTAOUTHY KaTero-
pujanHy nogeny. AMOMBa/JIeHTHOCT OBUX yJIOTa OCTaje M3BaH loMalllaja pasa 1 6usa
HOTHCHYTA Y IPOCTOp M3Meby IpaBHe KaTeropyusanuje ¥ UCTOPMjCKOT MCKYCTBa. Taj
HeapTUKY/IVCAHY IIPOCTOP IIPeiCTaBlba jOLI jefHy MaHMdecTanujy mmmoba, y KoM co-
JK€HOCT CTBAapHMX MCKYCTaBa He Ha/la3y ayTOPUTATUBHU CYACKM U3Pa3.

[ecra je mMM60 CyACKe MCTUHE U MICTUHE BaH CYAa — Cy0 je Npumopan 0a cmabu-
Nu3yje jeOHy eep3ujy ucmute.

Cypcky IIocTyIak mojipasyMeBa Hy>KHOCT U300pa jefjHe, IPOLIECHO BaIMIHE Bep-
3uje uctuHe. Ta crabunmsanmja Huje MOCaeUIa rpelike, Beh GpyHKIMOHAMTHOT 3aXTeBa
npasa. Mebytum, anrepHarusHe Bepsuje gorabaja He HecTajy ca u3puameM mpecye:
OHe ry0e ITpaBHM CTATYC, A/l HACTAB/bajy [a XXWBE Y APYIITBEHOM ¥ IIOTUTUYKOM IIPO-
cropy. Kajia cyficka MCcTMHA HaITyCTH OKBMP MOCTYIIKA, OHA IIOCTaje peMeT HOMUTHIKe
UHTepIpeTalyje ¥ UAeHTUTeTCKe Mobunusanuje. [Tpecyza ce Tajja Bullle He 4nTa Kao
npaBHa KBanudukalmja, Beh kao cTas pemMa HOMUTUYKOM IPOjeKTy. Y TOM TUMOy
I/ISMeby IIpaBHE HOpME 1 ITOJINTUYKOT 3HAaY€Hha IIPaBO I‘y6I/I KOHTPOIY HaJ, COIICTBEHUIM
edekTuMa, nako 3ajjp>KaBa ayTOPUTET.

Omnucane manndecranuje 1MM6a 0Kasyjy fa oBaj peHOMeH He Tpeba mocMaTpaTu
Kao HeycIleX KpMBIYHOIIPaBHOT Of[TOBOPA Ha 3/104MMH, Beh Kao cTame Koje HacTaje TaMO
I7le ce Off TpaBa OYeKyje Jja pa3pelly OHO IITO 110 CBOjOj IPUPOJY IIPEeBa3UIa31 HheroBe
rpaHuIie.
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5. CMUMBOJ/IMYKE 1 IPYHITBEHE ®YHKIMJE MEHYHA-
POOHE KPVIBUYHE ITPABJIE

5.1. JumakTU4Ka yaora cyoBa

Y Teopuju mocToje ABa INIEANIITA HA YJIOTY CyHoBa y cyhemnMa 3a MacoBHe 3/1049MHe —
JIETAMMCTUYKO U JUFAAKTIYKO.

JleranucTUYKO I7IeUIITe MTOYMBa Ha UJejM [la Cy Cy[0BM HUILITA BUIIE Off OpraHa
npuMeHe npasa. OHM CTOTa MIMajy MCK/bYYMBO JIETA/IMCTUYKY Y/IOTY U He MOTY OMTHI
HOCMOLY WIVPUX APYIITBEHMX MIM MOPAJTHUX IIpojeKaTa. 3afaTak CyAa je y3ak — fia
YTBPAM IIPaBHM OKBUP y KOM Jie/yje; 1a yTBPAM YMIbeHUIE Off 3HaJaja M IPUMEHN
Bakehe HOpMe; [1a OfTy UV O MHIMBMAYA/THOj KPMBUIIV; I KOHAYHO, fla U3PEKHE CAaHKIIN)Y
y CK/Iafy ca 3aKoHOM. JlerammcTinako Bubeme yiore cyfa mounsa Ha CBECTU O OTPaHUde-
HOM JientoBamby. CTOra je jacHO f1a je MCTUHA KOjy Kpenpajy CyJoBM HOpMaTHBHa, IIpolie-
Iy pa/IHO U KOHTEKCTYa/IHO pefykoBaHa. HajuncTuju o6/uK neraucTaKor IJiefiniTa
U3pakeH je y ctaBy XaHe ApeHT: ,,CBpxa cybema jecTe na 06e3beu npaspy, M HAIITA
APYTO; YaK M Hajy3BUIIEHM|) CIIOPEIHN IIU/BEBH ... MOT'Y CAMO OfIBPATUTHU IIPABO Of
IerOBOT OCHOBHOT 3afiaTKa.** ITof mpaB/joM, y OBOM KOHTEKCTY, ApeHT IofjpasyMeBa
IIPaBHY, a He MOPA/IHY MM MCTOPUjCKY caTncakum;jy.

JMpakTUYKO IIefUIITe II0YMBA Ha MJIejU [ia y/Iora cya y cyhemnma 3a MacoBHe 3710-
YJHE HY>KHO IIPeBa3NIa3y YCKY JIETaIMCTUYKY yiory. [IujfakTiyKa yiora cy/ia moyipasy-
MeBa Jja CyJ, Topefi IpaBHe, Y KOHTEKCTY MAaCOBHMX 3/I09MHA, Tpeba Ia nMa GyHKIUjy
MoOpasIHe apTUKYJIAlyje I CMMOOITYKe KOMYHIKallMje ca ApyuITBoM. [Jakiie, Ha Cy Ay
je ma mpecybyje, anu u fja masbe MOPyKy 0 TOMe IITA je PYIITBEHO HEIPUXBAT/bIUBO,
fla 06/IMKyje KOMeKTUBHO aMherbe 1 jaBHe HapaTUBe O IPOLUIOCTH, Aa JOIPUHOCU
U3TPajibyl MOPATHUX U MIOMUTUIKNX HOPMM Y HOCTKOH(IMKTHOM JPYLITBY, 11a YaK U
fla Ipey31Ma yIory neparouke nHcTutynuje. Tako, [Jpamo6r je craBa ga cybhema mory
eYKOBaTH IyO/INKY KPO3 CIIEKTAKJI TeaTpa, jep MOCTOjI MefjaroliKa BPeHOCT 3 Y4N-
HaK ¥ KOMYHUKAaT/BHA paMaTypIIKa BPe[IHOCT. 3a Iera je 0Ba ,IIpefiCTaBa’ jOII TexKa
360r YMbeHMIIe Ia Ce ICTOBPEMEHO ca 3aBPIIHIM YMHOM HaMehe cpaMorTa, caHKIIMja
u cturma.’” Jlarmac roBopu cm4Ho — , HupHOepr u AjxmaH cybema, ynpkoc norper-

522 Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil, p. 253.
523 Drumbl (2007), op. cit., p. 175.
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HIM KOPAIIJMMa, 110jaBjbyjy ce Kao MohaH, MMarmHaTMBaH U APYIITBEHO HEONIXO/jaH
OZITOBOP Ha €KCTPEMHU 37I04MH >

O ambunujama MehyHapOTHMX KPUBUYIHMX CYLOBA a IPEY3MY AUAAKTUYKY Y/IOTY
rosopu n unmwennia ga Kemnuep, mnabu ryxmnan Ha cyhewy y Hupub6epry, ceegoun
o ToM cybemy Kao ,HajBeheM ceMuHapy McTOpuje MKajga OAPKAHOM Y UCTOPMjU CBe-
ta“.’» Ha ucrom cyhemwy, 6purtancku tyxxunan llloykpoc, je pexao ,,oBaj pubynan he
OUTHU caBpeMeHU KPUTEPUjyM U ayTOPUTATUBHY 3aIINC KoMe ce Oynyhm ucropuyuapu
MOry o0paTuTH 3a UCTUHY, a Oyayhu nonmutndapnu 3a ynosopeme”.*?® Takobe, ICTY y
npecynu [lepowuh HaBogu Aa je nub cyhema “ycrocrappbame NCTOPUjCKUX 3alyca
KOju Tpeba f1a ONpIHeCy IOMMpey Iofe/beHNX 3ajefHuIia > TeopujcKu cTaBOBYU U
IPAaKTUYHM IIPUMepPH TI0Ka3yjy 40 Koje Mepe Cy ce O4eKMBamba Off KPUBUYHOT Cyhema
yHa/buia Off leTOBOT K/IACUYHOT JIeTaTCTIYKOT OKBMPA.

Hajjacuuju npumep gupakTudke yore cyaa je cyheme Ajxmany. Agond Ajxman 6mo
je Bucoky opuiup SS-a 1 jefjaH off Kby YHMX aIMMHUCTPATUBHIUX aKTepa y CIpoBohemy
HallMICTUYKe IIONNTUKE UCTpeb/berba JeBpeja, OfrOBOPaH 3a JeopTalLljy JeBpeja y rera
u norope cmpti. Hakon para moberao je y ApreHTuny, rae je 1960. rognune yxsahen y
TajHOj OIlepalMju u3paeicke obasernTajHe cry>k6e u nmpebader y Vspaern. ITegaromknu
HapaTuB cyhemwa AjxMaHy pasnukyje ce of HupuOepra u To Tako IITO ce M3paencku
TYXXWIAL] TPYAUO He CaMo fia JOKake YMIbeHMNIIe U 37104MH, Beh 1 ja Kpenpa HeImoKo-
7e6/bVB NCTOPMjCKM 3aIIMC U [ia BeXKe Te I0Kase 3a IMYHe MaTibe VM Tparefyje XpTaBa
xonokaycra.’*® Crora, cyheme AjxMaHYy je CTy>KIJIO Kpealyju KoHIenTa Xo/mokaycTa’>,
Kao rmoce6He UCTOPMjCKe, UJICHTUTETCKE I MeMOpujcke KaTeropuje kojy Hupu6epuku
CyJ Huje mpemnosHao 15 rognHa panuje. KaTapsuuno-TeparneyTcky cBpXy oBOT cyhema
OJIIMKOBAJIA je YMbeHNIIA JIa je T1ac 610 JjaT )XPTBAMa, 33 PasINKy Off HUPHOEPIIKOT
npoueca. OBo je JoOPO pasyMeo U3pae/CcKy Ty Xual XacHep Kaja je MHCUCTUPAO
Ha UCIIMTHBAWbIMa XPTaBa —,3HA0 caM fia HaM je Tpebayo Buile of ocyhyjyhe mpe-
cype; Tpebao HaM je XXVBM 3aIUC O TUTAHTCKOj JbY/ICKOj M HAIIVIOHATHOj KatacTpodu .
Cybeme AjxmMaHy IpeficTaB/basIo je IpeKPeTHUIY Y MehyHapogHOM KpUBIYHOM IIPABY,
nokasyjyhu HameToct usmelhy neranucrudke GpyHKIVje Cya 1 BberoBe CMMOOIMYKe
y7ore y 06MKOBamby NCTOPMjCKOT HapaTMBa 1 KOJIEKTUBHOT Mamherba.

CymTnHcka pasnuka u3Mely oBa 1Ba rmoreia Ha y/ory cyja je y ToMe LITO JIeTajn-
cTMYKa QyHKIMja Cy/la MMa jacHe I'paHMIle, JOK ANAAKTUIKA y/IoTa Cy/ia TeXM fIa Impe-
Basube Te rpaHuIie Tako mro he cyny gogenntu safatak TpaHcopMalmje ApyLUITBeHe

524 Douglas (2021), op. cit., p. 5.

525 Ibid., p.2.

526 Zammit Borda, op. cit., Introduction, viii

527 Prosecutor v Deronjic, Sentencing Judgment, Trial Chamber, IT/02-61/S, 30 March, 2004, para. 133.
528 Douglas (2021), op. cit., p. 258.

529 Ibid., p.6.

530 Hausner, G., Justice in Jerusalem, Harper & Row, New York, 1966, p. 291.
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CBECTM KPO3 KaTap3aM4yHO-TepaneyTcKy GyHKIMjy cyhema. OueknBama Off Cyfa Koju
HpeTeHlyje la MMa AUAAKTUYKY Y/IOTry cy Benuka. [Ipo6em HacTaje Kajia ce Ta O4eKM-
Barba, YMjU 3HA4aj HMKO HE MOJXKE [Ja OCIIOPU, CYCPETHY Ca IMMUTKMA IIpaBa — MHCTU-
TYLIMOHATHUM KaIlallUTeTVMa Cy/la Ha Ty Ty Ka CTII03Hajyu UCTMHE M IMMUTHMA IIPaBHe
npouenype. OBa TeH3Mja IpeTH a yrpo3y IPaBUYHOCT cyhema, aiu 1 ja CTBOpU KOH-
¢dysujy y ogHOCHMa IIpaBHe apryMeHTallMje ca jefiHe CTpaHe ¥ MOPATHUX VI IIO/U-
TUYKNUX OYEeKNMBalha ca pyre cTpaHe. Vako je AujlakTH4Ka yora cyfa y HOCTyNnIuMa
3a MacOBHe 3/I04J{HE MOPA/THO OYeKVBaHa 1 ONpaBJaHa, OHa MOXKe OUTM IOory6Ha 3a
CaMo IIPaBO TAaKO WITO he KPMBMYHY IIOCTYIIAK IPETBOPUTH Y ITOKA3HO cybeme — ,,show
trial“. OBo M3 pasjora LITO IIPaBO XMa OTPAHMYEH CUMOOINYKY JOMET Ca CBPXOM O4Y-
Balba MHTEIPUTETA NIPaBa I CIIpedaBarba Ja KPYBUYHY IIOCTYIIaK IOCTaHE MHCTPYMEHT
UCTOPUjCKOT MJIM MOPaTUCTUYKOT MHXKehepUHTIa.

Mnak, onBojuUTH IETaTUCTUYKY U JUAAKTUYKY YIIOTY CyZa ¥ O4eKMBakba Koja 3 OBUX
yJIora Ipousuiase, Hije IpaBHO jefIHOCTaBHO. JleraImcTUYKM PUCTYII TOJpKaBa e}y
fia cyp Bpiun QyHKIMjy YMCTe IpaBHe enucteMonoruje. Mehytum, caBpemenn cyosu
uMajy ob6aBe3y fja ce 6aBe U IMTambeM IIpaBa Ha UCTUHY Y KOMe Tparame 3a UICTUHOM

HUje Wb caM cebu, Beh Tpeba fja Oyzie y Besu ca BpleweM mpasge,™!

LITO je Y CKIajy
ca AUJaKTUYKOM QYHKI[UjOM Cy/ia.

Yjenno, [larmac MHTYyUTUBHO 3aK/bydyje: MHCUCTUPaH-€ Ha TOME /1A je jefiuHa
cBpxa cyhema ma nsHece MpaBAy U HUIITA BUIIE, IIPE3EHTYje MP30BO/bHY U HEIlO-
TpeOHO pecTpUKTUBHY BU3Mjy cyhema kao mpaBHe ¢popme.*** V3op Jlarmacose MHTY-
uIyje MOXKeMo IpoHahu y cOIMoIouIKoM norneay Ha ctap. bypauje, Tako, ykasyje
Ha II0CTOjambe UIy3Kje allCOTyTHe ayTOHOMUje IIPaBa, jep IpaBo CBOjy JeTOTBOPHOCT

OCTBapyje yIpaBo IO LieHy orpaHI4Yerba COIICTBEHe ayTOHOMMUje.>”

5.2. Jynukanmsanuja ucropuje

5.2.1. Ilojam jyoukanusayuje ucmopuje

Y HajyXeM CMMUCHY, jyAuKanmu3anyja oO3HadyaBa IIpolec y KOjeM ce JPYLITBEHM, IO/~
TUYKIU Y MOPATHY KOHQIMKTY CBe BUIIIE M3MEIITAjy U3 TPaJUIIVIOHATHUX HOTUTUIKIX
U UCTOPMjCKMX MeXaHM3aMa IbIXOBOT paspellerba ¥ IPeHOCe Y CYACKY IIPOCTOp. Y TOM
IPOCTOPY OBU KOH(QIMKTY Ce IPaBHO apTUKY/INIIY 1 paspellaBajy Kpo3 HOpMaTUBHU
je3Mk u cTpore Ipolenypante popMe. Jyankanusanmja je mocnefua Kpyuse ImoanuTuKe
Kao JIe/IaTHOCTY ycMepeHe Ha ypebeme 3ajeqHIYKOr )KMBOTA. Y HACTOjamby fa n3berte

531 Zammit Borda, op. cit., p.8.
532 Douglas (2021), op. cit.,p. 2.
533 Bourdieu, op. cit., p. 817-818.
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CyodaBame ca TeIIKMM JIPYIITBeHNMM KOHGIMKTIMA, MONUTHKA UX IIpeycMepaBa Ha
CYZ Kao nocnenmwu ayroputer. OBaj Ipollec mpaTu 3Ha4ajHa yIora Mefinja y caBpeMe-
HOM JIPYIITBY, KOj! JOIIPMHOCE He CaMO IIPeHOIIeY, Beh 11 jadatby cyficke ofryke Kao
OZJTyKe HajBUILET ayTOPUTETA.

Mo>keMo ce 3aluTaTy 3alUTO je IpeycMepaBarbe TEUIKMUX APYIITBEHUX OfI/TyKa, ca
HONMUTYKE Ha CYJ, Y CaBpPeMeHMM [IPYIITBIMA JieToTBOpHO. OfroBop Tpeba Tpa>kuTu
y cnenuduyHoj cuMb0muKoj n HopMatuBHOj Mohu cypa. Cyz ce y jaBHOM IPOCTOPY
nnbepanHo-IeMOKPATCKUX APYIITABa IePLUINPa KA0 MHCTUTYIUja 06jeKTUBHOCTY 1
HENPUCTPACHOCTH, Ylje OfTyKe II04MBajy Ha IPaBHIM HOpMaMa Koje Bayke He3aBUCHO
OJ1 BO/b€ MOIMTUYKIUX aKTePa M TPEHYTHUX OFHOCA mohnu. Ta nepleniyja creapa ype-
peme [1a Cy CyZICKe Ofi/TyKe O IPYIITBeHNM KOHGIMKTUMA VICIPaBHUje, IpaBefHMje U
TETUTUMHM]€ Off HOMUTUYIKNUX OfITyKa, KOje Ce I0XKMB/baBajy Kao IaplujaaHe, MHTePecHe
¥ TIOJIJIO>KHE KOMITPOMMCHMA. YIIPaBoO Ta ,3aBOA/bMBA“ MOh CyZia fla ce IIpeACTaBU Kao
HeyTpajaH apouTap, JOIPUHOCK HeTrOBOM MPUXBaTakby KA0 IIOC/Ie el yTOYNIITA Y
peniaBamy HajTe)KI/IX APYWTBEHNX KOH(l)III/IKaTa.

TpapnumonanHo riaefaHo, IOCTOje KOH(IMKTU Koje pelraBa CyJ M OCTOje KOH-
¢GnuKTH Koje pellaBajy [PyrM APYIITBEHN MeXaHU3MU, oy T nonutuke. OBy Mexa-
HusMu ce Mehyco6Ho pasnukyjy. IIpaBo je MexaHM3aM pelaBama KOHQINKTA KOjU je
CTPOTO HOPMATMBHO OTPaHMYEH U Yuje Cy OfITyKe, II0 IPUPOAM, jacHe U ycKnahene.
IIpaBHO peere KOH(IMKTA MMa OMHApaH KOJ, y KOMe je[iHa CTpaHa Iybu, a fpyra

mo6wuja. To je mormka HynTe cyme,”*

Kako je omucyje CTaHap  IofipasyMeBa CXBaTame
APYLITBEHNX KOH(IMKATA Ka0 OFHOCA y KOjiiMa JOOUT jefiHe CTpaHe HY>KHO 3HAUM I'yOu-
TaK ApyTe, 4MMe Ce UCK/bydyje MOryhHOCT CIOXKeHNX, BUILIECTIOJHUX Vi KOCT3UCTEHT-
HIX pelllerba. Y KOHTEKCTY jyAMKanusalje, 0Ba TOTMKa HONATHO M0jadyaBa OMHAPHY
CTPYKTYpPy KPMBUYHOT IIOCTYIIKa 1 ontepehyje cys ouekmBamyMa Koja IIpeBasuiase
HheroBe MHCTUTYIMOHAHE KananuTeTe. [IpaBo Hije MexaHM3aM KOji MOXKe [ja pellaBa
KOH(/IMKTe HEHOpMATUBHe IPUPOZie — KOHQIMKTe KOju JIeXKe Y CPXKU pata, a Koju ce
TUYY IOMTUTHKE, UAEHTUTETA, UJEO0NOTHje, BPeJHOCTI.

ITpo6nem HacTaje kafa ce KOHQIUKTY U3 TIOJIUTUYKE TPALULMOHATHE chepe HmUXo-
BOT paspellieisa Ipecesie y CY[HNUIY. PU3KK TaKBOT mpeHolIemha KoH(InKTa y cdepy
IIpaBa OI7Iefja Ce Y TOMe LITO CY/ Ipey3yMa MPOLIMPeHy YIOTy — He caMo IIpaBHY, Beh
¥ CUMOO/IMYKY U @y TOPUTATUBHY — ILITO 32 IOC/IEUILY MMa HberoBY HOMUTUYKY aPTUKY-
nanujy. [Ipommpena yora cysa gaje My Moh ofTyunBarmba 0 HOMUTUIKIM I APYLITBEHO
KOHTPOBEP3HUM IINTABNMA, YVIME CyHOBI/I HOCTajy AOMMHAHTHU aKTEpN y O6]II/IKOBaH)y
jaBHMX IOJIMTUKA M APYIITBEHNX BpefHOCTH. OBaj IpeHoC MOhy oftyunBama Xupu
Ha3lUBa ,,jypucTokparujom“.**> Crora npoumperne yaore Cysia JOBOAM 10 TOTA Jla Cy/CKa

534 O nmoruuu ,,HyITe CyMe BUAeTH Bulie y: Stanar, op. cit.
535 Bupu Buwte - Hirschl, P., Towards Juristocracy. The Origins and Consequences of the New Constitutional-
ism, Harvard University Press, 2004.
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OfITyKa TOBOPM Mame 0 popMarHOM paspenrermy KOHQINKTA, Y CMUCTY MEPUTOPHOT
OfLTyYMBabha, a BUIIE O CAMOM CUMOO/INYIKOM 3HaYehy KOH(INKTA.

ITporec jyaukanusanyje je gBocMepaH. IpymTBeHn KOHQIUKT 13 chepe MOMUTHY-
KX U MOPa/IHMX MeXaHM3aMa pelllaBamba Ipenasu y chepy npasa. MehyTnm, ncrospe-
MEHO Ce OfiBMja I IpolleC y CYIIPOTHOM CMepy — NPaBHU JUCKYPC, HOpMe IOHaIIabha
VI IPaBHU je3UK, IPORUPY y HOMUTUYKK JUCKYPC U OMBajy y Bera anicopboBanm.*

IIponec jynukanusanuje UCTOpUje NpeJCTaB/ba jelaH Of HajjaCHUjUX IIpUMepa y
KOjeM Ce pelllaBarbe IPYIITBEHNX KOH(/IMKATa M3MeNITa 13 TPaUIIVIOHATHINX MeXaHM-
3aMa pelllaBama y CyACKy HaJIexXHOCT. EBaHc cMaTpa fia je ycrocrasipabe Mehynapon-
HVX KPMBIUYHUX CY/IOBA JIOBETIO je JI0 jyAuKanusaiuje ucropuje.”” CImyHo pasMuiba
u Canpep HaBofehu 1a cy MehyHapomHM KpUBUYHY CY/JOBU MECTO MICTOPMjCKOT OCIO-
paBamba — eNnUCTEMOJIONIKA MallMHA KOja CBOjUM IIpaKcaMa KOHCTPYMILE UCTOPUjCKe
HapaTyBe O MaCOBHVM 3JI0YMHMMA 13 Iporocty.”® Crora cy odekuBama ja Meby-
HapOJHY KPUBUYHU CYLOBU JOHECY ayTOPUTATUBHE UCTOPUjCKe MCKa3e O MACOBHUM
37I0YMHMMA 3aIIPaBo M3pa3 3aXTeBa fia Ce UCTOpHja CTaBM Ha cybeme.”’

MoykeMo 3aK/BYYNTH [ja jyAVKANIN3aIlja UICTOPYje HHje CaMO POl pebe HaflJIex-
HocTH cyzia. OHO je, y CMMOOIMYKOM CMICITY, MHOTO BHIIIe Off TOra. Yjiora MehyHapon-
HJX KPUBMYHNX CyZIOBa J0OMja BpefHOCHN cMIcao. IbuxoB 3aaTak Hije 1a caMo Kaxy
KO je KpUB, a KO Huje, Beh U Ja [jajy cMucao IpoLIOCTH O K0joj cyfe. Ibuxos mangar
ce He 3aBpIIaBa Ha IIOjefINHIIY I BeTOBUM pajbaMa, Beh Ha mpenosHaBamwy 37109MHa,
OCYZM 3/I0YMHA Y MOPa/JIHOM CMMUCITY, YUNBbebe CTPaflahba BUA/bUBYM U IPU3HATUM.
HecmopHo je ja MacOBHM 3/I04MHM He MOCEAYjy YHYTPAlIbU CMUCAO, a/li TOC/IE 3710~
YIHa OCTaje MoTpeba 3a CMUCIIOM Ha MICKYCTBO CTpajjarmba Koje je 37I04MH IIPOU3BEO.
Op cynma ce TpaXku Jla Taj CMMCA0 M3Hece, a Kaxke IITa Tpeba /ja ce 3amaMTH U IITa
je ApyLITBEHO NPUXBAT/bMBA MHTEpIIpeTaLiija mpowmnocTu. Pusuxk je, HapasHo, fia ce
yIajiHe Y HeKy BPCTY MCTOPMUIIM3MA KOju IIPOIIIOCT, Ca HAKHAaZHOM naMehy, unTa Kao
HOTBPAY CafallllboCTy.>*

ITpasHuHa Koja HacTaje y AIPYIITBY pa30PeHOM 3/I0YMHIMA TPpaXku cMmucao. Meby-
TVIM, Jia /I je CyJ§ MeCTO Ifie Ce Taj cMMcao Moxke Hahu?

536 Shapiro M., Stone Sweet A., On Law, Politics, and Judicialization, 2002, Oxford University Press, p. 187.

537 Evans, op. cit., p. 326.

538 Sander, B., Unveiling the Historical Function of International Criminal Courts: Between Adjudicative and
Sociopolitical Justice, PhD thesis, London School of Economics and Political Science (LSE), 2018, p. 2.
mocrymHo Ha: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3219795

539 Sander (2021), op. cit., Introduction.

540 Meégret (2002), op. cit., p. 1266.
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5.2.2. I[Ipumepu jyouxanusavuje ucmopuje

Vnycrpanuje paay, y HacTaBKy he 61Tu pasMoTpeHa Tpy Cy/JcKa IOCTYIIKa BoheHa y
PasIMYNTIM [Ip>)KaBaMa U Pa3IMYUTUM NPOLeCHNM GopMama, KOji Cy y CMMO0mmd-
KOM I JPYHITBEHOM CMUC/TY IPeBa3UIIIN OKBUP NPAaBHOT OfiTy4YMBatba U IPepacin y
cybema TOMMHaHTHUM MCTOPMjCKUM HapatusuMa o JIpyrom cseTckoM pary. OBu npu-
Mepu [TOKa3yjy Ha KOjU HaUMH CyJCKa OfTyKa ITI0CTaje MeCTO IIPOM3BOJIbe, OCIIOpaBaba
1 peflepMHMCaba UCTOPMjCKOT CMIMCIIA.

ITpBy npumMep opurpasa ce y Ilapusy, a cBOj mpaBHM U CUMOONIMYKYM BPXyHaI]
pocrioke 1992. ropguse. Ilon Tysujep je 61o PpanIfys y mommuujckoj cmy»6m BUIINjeBOr
pexxuma 3a BpeMe [Ipyror cBeTcKor para. buo je onTy»eH 3a yOUCTBO cefiaM jeBpejcKux
3apo6/bennka y 6nusunm JInona. OBaj forabaj je 6mo 3HauajaH U3 pasjora IITO je yKa-
3/IBa0 Ha Cay4YE€CHNIITBO BI/IH_II/[jeBe B/1af€ y 3/I0YMHMMA HEMAYKNX OKYIIallMIOHUX CHara.

ITo oxoHuamy pata, TyBujep je ocybeH y ofcycTBy 3a komaboparujy, anm ce 5ao y
6excTBO X1Behy 1oy MaXKHUM ufjeHTuTeTNMa. 1971. TOfMHE je TOMUIOBAH Off CTPaHe
npencenuuka Opannycke [lomnupaya. IloMnnosaH je U3 MOMUTUYKKX PA3JIOTa, Y KOHTEK-
cTy paHIlycKe Ip>KaBHe CTpaTeryje 3aTBapama ITamba Buimjesor peximma n ouyBama
muTa o PpaHifysnma Kao ,Hanuju orropa’. [Tomnnosame je n3aspano 6pojHe nporecre
U peakiyje nHTeNneKTyanana. [Jo kpaja 80-1x rogiHa 61710 je HEKOIVMKO IIOKYIIaja Aa My
ce cynu 3a 3mo4nHe 13 JInoHa, anum cy cyJioBU OCIIOpaBajy NPUMEHY 3/1091HA IIPOTUB
JOBEYHOCTH, Nomazehu oy yckor Tymadema ommyke Kacaruonor cyza us 1975. roguse
npema Kojoj youcTsa JeBpeja Mory 6uTH KBamuduKoBaHa Kao 37I04MH IIPOTHB YOBEYHO-
CTM CaMO YKO/IMKO Cy IIO4NIbeHa Y OKBMPY HallMCTMYKE MOJIMTIKE IPOTOHA 3aCHOBaHe
Ha JUCKPUMUHATOPHOM KpuUTepujyMy. PaduHnupaHa mpaBHMYKA JIOTMKA KacallJIOHOT
CyZia je loBesia 1o ToTa Jla Ce IIPU3HA II0CTOjakhe 3/I041MHA Ka0o UCTOPUjCKe UMIbeHUIIE,
a ICTOBPEMEHO OTK/IOHU OIIACHOCT Off eBeHTYya/IHe ofroBopHoCcTU PpaHIlycKe IpeMa
jeBpejCcKoj 3ajelHNIIMN, IITO je OMIIO IIOMUTUYKN OTIOPTYHO.>*!

MebyTum, kpajem ocamzaeceTux rogyuHa TyBujep je IIOHOBO IIpOLeCyMpaH, OBOra
IyTa UCK/bY9MBO 32 37I04MHE IPOTUB YOBEYHOCTH, LITO jé O3HAUM/IO IIPEIOM Y [I0Ta-
[AIIBOj CyAcKoj mpakcu. Tognue 1992, Anenarionn cyz ogbaliyje ONTY>KHUILY 3a 3710-
YJHe IPOTUB YOBEYHOCTH, OCTajyhm npu panujem Tymademy u nonasehu ox crasa ma
Bumujes pexxum Huje nenoBao Ha OCHOBY PacHe M/IN UEeOIONIKE IIONIMTUKE YIIOPeIBe
ca HaLIMICTMYKOM, Te Jla CTOTa HefOCTaje JUCKPUMMMHALIMOHA HaMepa, KaO HEOIXOfjaH
YC/IOB 3a HaBeieHa KpMBUYHA fleia. PpaHI[yCKu MCTOpUYapy Cy 6MIN MIOKMPAHY YN Ibe-
HUIIOM JIa Cyfuje ceOu J03BO/baBajy fia MUY UCTOPYU)Y M Jja KapaKTepUILy U e/IOMKY
npupopy ¢paHuycke srage.’*” Vicre rogune, Kacaunonn cyn ®paHijycke noHuIrasa
OfTyKy ATealiMoHor cyzia 1 yTBphyje a dppanifyckn opranu Buimnjesor pesxxuma Mory

541 Henapuh (2024), op. cit., ctp. 537.
542 Koskenniemi (2011B), op. cit., p. 188.
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OUTV HOCHOLIM 37I0YMHA IPOTHB YOBEYHOCTH, Oe3 0031pa IITO CY f1e/I0OBA/IN Y OKBUPY
OKYIIAI[MOHOT TIOPETKa, YXMe OTBapa BpaTa 3a [ja/bll HACTaBaK MocTynKa. [locrymak je
OKOH4YaH Tako mto je Tysujep 1994. roguse je ocyheH Ha O)XMBOTHU 3aTBOP 3a 3710-
YJHe IIPOTUB YOBEYHOCTI.

KomenTtapyumryhu Hus cimaHux cyhera 3a 37104nHe Hajj JeBpejuMa 3a BpeMe BULINjeBe
Bnage (cybewe Knaycy bapoujy, [Tony Tysujepy u ITopucy Ilanony), Ilsetan Togopos
3ak/pydyje fia je cybemwe TyBujepy >xpTBOoBaIo IpaBAy HOMUTUYKUM UHTEpECUMa, a
»OHO ILITO je HApOYMTO BPEJHO KPUTHKE je YMIbEHNIIA [Ia HE CAMO J1a je Cy/j II1CA0 JIOILY
ucropujy, seh fa cy nmcaam ucTopujy yomure, yMecTo fia IpyMeHe IIPaBo jeHAKO U
yHMBep3amHo >+

Cny4aj TyBujepa moxasyje Kako CyZicKa MHTepIIpeTaliyja MIpOIIIOCTI MOXe UCTOBpe-
MEHO IIPOM3BOAMTY IIPABHY OITYKY U pefleMHUCATI KOIeKTYBHY OffHOC IIPeMa JICTO-
pujckoj ogropopHocty. CndHa JMHAMMKA N10jaB/byje Ce Uy IPYTUM HalMOHATHUM
KOHTEKCTVMMA, MAKO y PasIN4uTIM IPOIeCHUM PpopMaMma.

IOpyru cny4aj ce gemasa y JlJoamony 2000. roguHe. ITpodecopka ncropuje Jlnmmrar
je y CBOjOj KIbM3M U3pasuia CTaB Jja je ayTop VIpBUHT y cBOjUM [lenMa HeTupao Xoso-
KaycT. OH je cMaTpao TaKBY KOHCTATaIMjy KJI€BETOM ¥ TYXKMO je OPMTaHCKOM CYLY.
Kako je y cmy4ajy kieBeTe TepeT JoKa3NBamwa Ha TY)KeHOM (OOPHYT TepeT JOKasu-
Bama), /INmmrar je y cBojy onbpaHy Mopaja ia okaske Aa je VIpBUHT HeraTop X0/mIoKa-
ycra. Vako Huje Mopaa Jja foKake X0NMOKayCT Kao UCOPUJCKY HUtbeHULY per se, OHa
je MOpaJIa fa JoKaxke Aa je VIpBUHT CBeCHO 1 HAMEPHO UCKpUB/baBao nocrojehe ncro-
pujcke gokase o Xomokaycry. OBo 0OpHYTO JOKa3uBambe IOCMaTpadylMa je Ae0oBaIo
K0 JI0OKa3uBame X0MoKaycTa.

BpuraHcKM cyJ ce yIycTHO Y OBY aBaHTY Py Koja je pe3yaToBaa mpecygom od 350
CTpaHa JieTajbHe MICTOPHjCcKe aHan3e X0MoKaycTa ¥ YMmbEeHNYHUX YTBphema y Kopuct
npodecopke JIummrrar. Jlongorcknu Tajmc je mparehu cyheme usBectuo ,,jaHac je ucro-
puja MMasa CBOj AaH y CYAHUIM y 3aberexua je Benuky nmobeny“>** Ca craHoBumITa
MCTOPMjCKe HayKe, MOPAMO Ce 3aIINTATIL, [ja I/ OBa IIPeCy/ia Ma 3Havaja, 1a JIv 61 UCTO-
PMjCKa MCTMHA O XOJIOKAYCTy O¥Ia Apyradnja Aa je IOHJLOHCKY CyAMja JOHEO OJIYKY
y KOPUCT Ty>Kuoua? A yKOIMKO apryMeHTyjeMo Tako mto hemo pehn fa je cynporha
Ofl/TyKa O1/Ia He3aMIC/INBA, 3alITO HaM je OHJja CyDeme 6110 moTpe6Ho?*

Tpehu cnyuaj ce pemasa y beorpamy 2015. rogyHe 1 TO je IIpegMeT y IOCTYIIKY peXxa-
6unnranuje [Iparomy6a Ipaxke Muxajnosuha. Bumm cyn y beorpapny je pexabumuto-
Bao KoMaH/jaHTa KpajbeBcke BojcKe y OTallOMHM 1 BpaTno My rpabhaHcka mpaBa Koja
Cy My 6mIa offyseTa IIpecy/joM KOMYHUCTMYKOT pexxuma n3 1946. rogune. Obpasna-
xyhn opmyky, cynuja je pekao fia je Cyz oIy unBao UCK/bY4MBO O TOMe Jia i je [Ipaka

543 Todorov, op. cit., p. 120.
544 https://www.ted.com/speakers/deborah_lipstadt
545 Henaguh (2024), op. cit.,ctp. 537.
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Muxannosuh nmao npaBudHo cybeme, a He 0 UMEHNIY 1A /I je 61O PaTHM 37I09MHALI,
Kao 1 Ja Ipecyfia He 3Ha4M pexabunnranujy PaBHOropckor nokpera i JyrocjoBeHcKe
BOjCKe y OTajtonHm.>

Opnyka je pouekana 6ypHo. IIpodecop AnTnh, omyHomoheHuk npeparaya pexa-
ounuranuje, je usjaBuo: ,OHU (KOMYHUCTH, IPUM. aYTOP) CY PEBUUPATIN UCTOPU)Y.
Capa je Bpahena npasa ucropuja! OBo je IOHMIITEHE BUXOBE Bep3uje ucropuje.>*’
MebyTtum, nocrojana cy u CynpoTHa Mullbema. Tako, ucropuyap bemnnu cmarpa ga
je omryka o pexabunuranuju 6una MCK/byY1MBO MOTUBICAHA MEOMOIIKIM M IOTUTNY-
KIM MOTUBVIMA I HaIJIalIaBa: ,OBaKBUM peXabyInTalyjaMa ce Iuile ICTOpYja, aiu He
oHa of 1ipe 70 ToiMHa, OBAaKBUM peXabuinTannjama ce Imuiie MCTOpyja faHaIbuie >4

Cxunypana cy Tpu cyhema y Tpu Ap>KaBe M TpU pasnn4nTa CyACKa HOCTYTIKA — KPY-
BIYHOM, IIAPHUYHOM ¥ BaHIAPHUYHOM. Jako GopMaIHO pasindnuTy, OBU MOCTYIIIU
CY Y APYIITBEHO]j MepIeNIMjy MPEeBasyIIIN OKBIP MPABHOT O[Ty 4MBakba VM N3AIIIN
u3BaH cygHuLe. [Tog cHa)KHNUM jaBHUM IPUTICKOM ¥ eMOILVIOHAQTHUM HabojeM Koju Cy
UX IIPATWUIN, CYACKe OfIyKe Cy 1oderie fia GYHKIMOHMIINY Kao ayTOPUTATUBHE MHTEP-
npeTalyje IpOIIOCTI, OFHOCHO Kao MeCTa Ha KojuMa ce MoTBphyje, ocriopaBa nan
peneduHMIIIe MCTOPUjCKM cMucao forabhaja of 3Havaja 3a KoeKTUBHO cehatbe 11 HaI M-
OHAJIHU U/IEHTUTET.

HaxoH okoHYama OBMX ITOCTYIIAKa, Ta)KHba jABHOCTI Ce PeTKO 3afip>KaBajia Ha rpa-
HMI[aMa CyACKOT MaHaTa. YMeCTO TOra, JOMMHIpAIa je HepLeminja mobese uin mopasa
Y CMMOOIMYKOM CYKOOy OKO IIPOIIIOCTH. Y TOM KOHTEKCTY, TOTOBO J1a MI30CTaje MUTambe
7ia 7M1 je 3a yTBphMBabe NCTOPUjCKe YMbeHMIIe VTN BPEHOCHOT OffHOCA IIpeMa IPOLIIOo-
CTH YOIIIITe HEOIIXO[HA CY/CKa IIpecy/a, Kao U Ia /M CYAiCKa OfI/TyKa MOXe — 11 Tpeba
- Jla HOCK TepeT KOHaYHOT MCTOPMjCKOT CyZia. AKO IPUXBATUMO /ia je OfTOBOP IIOTBP-
IaH, OHJIa ce HY>)KHO HaMehe 1 IuTame 1Ta 61 ce JOroAyIo ca KONeKTUBHUM cehameM
y OICYCTBY TaKBe IIpecy/ie 1 fia /iU Cy[iCKa MHTepBeHI[Mja 3a1ICTa Mekba [PYLITBEHN
OJIHOC IIpeMa IIPOLIIOCTI VIV Ta CaMO IPUBPEMEHO PUKCUpPa y HOPMATUBHY OKBUP?

546 https://www.rts.rs/lat/vesti/drustvo/1918870/rehabilitovan-draza-mihailovic.html
547 https://www.slobodnaevropa.org/a/sud-rehabilitovao-drazu-mihailovica/27016033.html
548 https://www.slobodnaevropa.org/a/sud-rehabilitovao-drazu-mihailovica/27016033.html
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Kmura nomasu of jelHOCTaBHOT, a/Iy CYIITHHCKOT MIUTalbha — IITA Ce [elllaBa ca UICTVHOM
Kajia yhe y mpocTop KpMBMYHOT IOCTYTIKA U KaJja Off MHCTUTYIUje, Koja je CTBOpeHa Jia
CYZIV IIOjeiIMHITY, IOYHEMO Jja O4eKyjeMo fIa IIPeCyau UCTOpUju?

AHanu3a je TOTBpAWIa TOOPO 3HAHY YNILEHNUIY [1a UCTUHA Y KPMBUYHOM IIOCTYIKY
HUje alCoyTHAa PEeKOHCTPYKIIVja NPOILIIOCTY, Beh MHCTUTYI[MOHATHO 1 IIPOLIECHO
dbopMaTpaHO 3HaWe 0 KPUBULM IOjefyHIa y jesHoM porabajy us nmpourmoctu. Ona
jé yCroB/beHa MaTepujaTHUM IPaBOM, IPOLIECHUM MpaBU/IMMa, IPaBUMa OKPUB/bE-
HOT ¥ IIPOLIeCHMM Haye/IMMa, CTaH/jap/ioM JOKa3MBatba U IPETIIOCTABKOM HEBMHOCT,
KOja HIje HUILTA IPYTO O MOPa/JHO IOMa3NIITe IPaBHOT CUCTEMA fIa je CIIpeyaBambe
HeIIpaB/e IIpeMa HEBITHOM BPEIHOCT BIIIA Off IIOTIIYHOT pa30TKpMBabha YNHEHNYIHE
crBapHOCTH. [IoBpX Tora, MCTMHA IIpeJ; CYyAOM je OrpaHMYeHa OMHAPHUM MICXOZOM —
kpuB unu Huje Kpub. Cyz HeMa IIPaBo Ha Palo3HAIOCT KOja IPeBa3nIa3y 3aXTeB OBOT
OuHapHor peurera. CyfcKka UCTIHA, CTOTA, HUje CBeoOyXBaTHa cro3Haja jorabaja koju
IPETXOfie VN C/IeJlE 3TIOUNHY.

Y HallMOHaTHMM OKBMPMMa OBa OTPAHMYEHOCT je J0OpO M03HATa IPaBHUIIMMA
IpaKTM4YapuMa I, 110 IIPaBUITy, He yTU4e Y 3Ha4ajHMjoj Mepy Ha IUTambe JTeTaTuTeTa
KpUBMYHOT CyJa. Pasnor nexxn IIPBEHCTBCHO Y YMIbEHNIN [ja je KpUBUYHO IIpaBO KOH-
CTPYMCaHO 3a HAllMOHAJTHE CHCTeMe, a He 3a Mel)yHaponny 3ajeguuiy. Y MehyHapogaom
KpUBMYHOM npaBocyhy cutyanmuja je cymrunckn gpyraunja. ITocroje aBa pasmora 3a to.
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[TpBy pasmor nexxu y camoj npupony Mel)yHapogHUX KpMBUYHUX Cy/[0Ba, KaoO
XMOPMIHMX MOJIe/la HAaCTA/IMX Ha IIPeceKy pasINIUTUX MPOLIeCHUX TPAANLVja U IO/N-
TUYKUX KOMIIpoMIca. Ibuxosa nponenypanHa CTpPYKTypa je CIOKeHa U Y BENNKO]
MepM HecTabWTHa, a fienyjy y cdepu MehyHapomHor mpaBa Koje He IOCTOj1 ay TOHOMHO
Off IOJIMTUYKOT AVUCKypca MehyHaponHe 3ajegHuiie. JIerMTUMHOCT OBUX CYZOBa He
3aBIICH CaMO Of IIpaBHe MICIIPaBHOCTM OAIyKe, Beh 11 off epIieninje meHe MCTOPHjCKe U
MOpaJIHe BPeTHOCTH Y ATOM OfHOCY cHara y MehyHaponHoj 3ajennyun. [InTtame ncrune
npey, MehyHapoHUM KPUBIYHUM CYHOBJMMA, CAMUM THUM, ITPOIECHO je U MOMUTUIKN
C/I0)K€HMje Hero IIpefl HallMOHATHUM CY/IOBMMa.

Ipyru pasnor je cnojesutuju. IIpo, MehyHapopgHu acriekT cyhemwa Hocu peTeH3ujy
Ha BUIIN JIETUTUMAIVjCKM HUBO CYJiCKe ofiyKe. [Ipyro, Mel)yHapomHy KpUBIYHM CyTOBU
ce He 6aBe caMO PajllbOM U3BpIIea 37I049MHA, Beh HY)KHO y/1ase y MCTOPUjCKO-TIONN-
TUYKI KOHTEKCT y KOMe Ce 3JI0UYVH JIeCHO, jep je Taj KOHTEKCT elleMeHT KBaauduKayje
MmebyHnaponuux 3nounHa. ITo cuny npaBHe /I0THKe, JaKile, OHM CTYMAjy y cdepy Koja
HIje IPUPOIHO I0Jbe Jie/oBalba KPMBMYHOT ITpaBa. KoHaYyHO, KOJIeKTMBHA IPUPOLA
MelyHapomHMX 3/10491MHA JOBOAY [0 TOTa a ce cyheme MojeaNHITY y jaBHOCTM 4eCTO
HepLuImpa Kao cyheme 3ajeSHNIN, HAPOAY MIU UCTOPUjU. Y TOM CIIOjy IIpaBHE OJIyKe
U KOMIEKTUBHOT M/IEHTUTETA HACTaje OJaTHa HaIleTOCT.

HepeTko ce MehyHapopHMM KPpUBUYHMM CYLZOBMMA IPUINCY)y 3axTeBu Behu of
OHMX KOje KPMBUYHU CyJ, MOXKe Ia usHece. OfTyKe ce TyMade IIpe Off ’bXOBOT KPM-
BMYHOIIPABHOT KOHTEKCTA, a Cy/yje, CyoueHe ca He3aMICIMBUM 3/I0YMHMMA, IIOHEKa/]
y IpecyziaMa 13pa’kaBajy MOPaTHO eKCIIPeCMOHUCTUYKY CTaB O LIMPeM UCTOPYjCKOM
okBupy. Kaza ce o kpuBM4HOT cyzia oueKyje fa Oyzie MICTOBPEeMEHO U apXMB, M UCTOPUO-
rpad, 1 MOpaIHU TPUOYHAJL, ¥ MHCTPYMEHT IIOMMpPEmba, IeroBa GpyHKIMja ce 3aMarbyje.
Vcruna ce dperuiusyje, mpasja ce MOpannayje, a MHCTUTYLUja IyOM jacHe TpaHuIie CBOT
MaHpaTa. Mopa/IHM MaKCUMau3aM, MaKO BPETHOCHO Pa3yM/bUB y IOCTKOH(INKTHOM
KOHTEKCTY, HOCH PU3MK JIa IIPaBHY OJIyKY IIPETBOPM Y HOCHOLIA CUMOOTNYKOT TepeTa
KOjJ OHa He MOJKe Jla M3Hece.

YrpaBo Taj cMMOOIMYKY TePeT OTBapa IPOCTOp 3a peHOMEH KOju je Y OBOj KIbU3U
O3HaYeH Kao MMMO0 — CTame 3aI71aB/beHOCT IOCTKOHGIVKTHUX IPYIITaBa Y IIPOCTOPY
usMelhy mpaBHOCHa)KHe Ipecy/ie ¥ UCTopujcKor cmucna. JIum6o Huje metadopa Hey-
cIiexa Cyzia, HUTH apryMeHT IpoTuB Mel)yHaponHe kpuBnaHe mpasze. OH IpeficTaBba
CTPYKTYPHY HOC/IeAUIy IpeHanpesama MHCTUTYIuje. Cy MOXKe OKOHYATY IIOCTYIaK,
a/I1 HE MOYK€ OKOHYATN ITPOLI/IOCT; MOJKE YTBPAUTU NHANUBUAYA/THY OATOBOPHOCT, a/IN
He MO)Ke KOHAUYHO YPelNTHI KOJMeKTUBHO cehambe; Mo)ke IPOM3BeCTI IIPABHY VICTUHY,
a/Iu He MOXKe TrapaHTOBATH fia he OHa MOCTATH 3ajeJHNYKYU UCTOPUjCKU TeMeJb.

Osa Kmbura He IOBOJY Y IMTakbe NOTpedy 3a MehyHapomHOM KPMBIYHOM ITPaBOM.
Huty Ha 6110 KOjU HAauMH JOBOAM Y MUTambe YMIbeHNIIe Koje CY IIpeji TUM CYLOBMMa
HeCIIOpHO yTBpheHe y KpuBMYHMM NocTynuyma. HampoTus, monmasu of crasa Aa je pagu
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[lyTOpOYHE IETUTYMHOCTY Mel)yHapoHIX KPMBUYHNX CY/I0BA HEOIIXOHO TOBOPUTHI
0 BUXoBUM rpanunama. CyJ Koju IpuxBaTa COIICTBEHA OTPaHNYeba OCTaje IpaBHa
uHcTutynuja. Cyz Koju IOKyIIa fja IIpey3Me YI0Ty UCTOpMje PUSHKYje Aa U3ryomu cBojy
IpaBHY [IPEIM3HOCT.

Crora, nurame Koje 0CTaje OTBOPEHO HUje a 11 CyJ IIPOU3BOAU UCTUHY, Beh Kako
APYLITBa KOPUCTE MCTUHY KOjy Cy[ IIpousBoau. [la v je mpo6yeM y enmucTeMOoNTOUIKIM
rpaHuIjaMa IPaBHE UCTUHE, UM Y O4eKMBaIb/Ma KOja joj ce MPUIIUCY]y?

Pasrpanndeme JoMeHa Cyfia, ICTOPMje U NONUTHKE HIje OfyCTajarbe O KpUBMYHE
npaszie. Hanporus, ynpaBo je TO yC/I0B 1a ICTMHA Y KPUBUYHOM IOCTYIIKY Ipex Meby-
HapOJHMM Cy[IOBMMa OocTaHe Moryha 1 6y/e neruTumHa.
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